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seven  ly-flve, 
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CASES   DECIDED 


nr 


COMMISSION  OF  APPEALS 


or 


STATE    OF   NEW   TOEK, 


^X   TSS  JiLITTr^RY   TSRUdC.   A..   r>.   XST'Or* 


Elizaskth  S.  Steebs,  Bespondent,  t;.  Ths  Liyebfool,  New 
YoBK  A2n>  Philadblphia.  Stbahship  OoMPANYy  Appellant. 

The  rule,  that,  in  the  absence  of  fraud,  concealment  or  improper  practice, 
the  legal  presumption  is,  that  stipulations  contained  in  a  common  car- 
rier'a  receipt  for  freight,  limiting  his  common  law  liability,  were  known 
and  assented  to  by  the  person  receiving  it,  applies  to  the  carriers  of 
passengers  with  their  baggage. 

Plaintiff  took  passage  on  one  of  defendant's  steamers  for  Europe,  she 
receiyed  on  payment  of  the  passage  money  a  printed  ticket  signed  by 
defendant's  agent,  containing  a  clause  in  substance,  that  the  company 
was  not  to  be  held  liable  for  loss  or  damage  to  baggage  in  any  sum 
unless  the  same  shall  have  been  proved  to  have  been  occasioned  by  gross 
negligence  of  the  company  or  its  agents,  or  in  any  event  beyond  the 
sum  of  fifty  dollars,  unless  a  bill  of  lading  or  receipt  was  signed 
therefor,  specifying  the  articles  and  their  values,  and  that  money.  Jew- 
elry and  all  valuables  were  at  the  passenger^  risk,  unless  placed  in  the 
company's  charge,  and  a  bill  of  lading  or  receipt  signed  therefor.  On 
going  aboard,pIaintifirs  trunk  was  delivered  into  the  custody  of  defend- 
ant's agents,  who  assumed  to  take  charge  of  it;  at  the  end  of  the  voyage 
defendant  did  not  produce  it  or  in  any  way  account  for  it  In  an  action 
to  recover  for  the  loss  of  the  trunk  and  contents,  heldy  that  the  evidence 
was  sufiicient  to  sustain  a  finding  by  a  Jury  of  gross  n^ligence ;  but,  that 
in  the  absence  of  a  bill  of  lading  or  receipt  as  specified  in  the  contract,  a 
recovery  could  not  be  had  for  over  fifty  dollars,  and  no  recovery  could 
be  had  for  Jeweliy  or  silverware. 

(Aigued  September  24, 1878;  decided  January  term,  1874.) 
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Statement  of  case. 


Appbal  from  judgment  of  the  Gleneral  Teim  of  the  Saperior 
Court  of  the  city  of  Kew  York,  in  favor  of  plaintiff,  entered 
upon  an  order  overruling  defendant's  exceptions  and  direct- 
ing a  judgment  upon  verdict. 

This  action  was  brought  to  recover  the  value  of  a  trunk 
and  its  contents. 

On  or  about  the  5th  day  of  June,  1869,  plaintiff  took 
passage  in  the  steamer  ^^City  of  Paris,"  belongiug  to  the 
defendant,  for  Liverpool,  under  a  passage  ticket  purchased 
by  plaintiff's  agent,  delivered  a  day  or  two  before  the  steamer 
sailed,  icontaining  the  following  clause  in  print  upon  the  face, 
in  type  smaller  than  the  rest  of  the  ticket. 

"  Twenty  cubic  feet  of  luggage  is  allowed  to  each  passen- 
ger, free  of  charge,  in  consideration  of  which  it  is  agreed, 
that  the  company  are  not  to  be  held  liable  or  responsible  for 
any  loss  or  damage  thereto,  in  any  sum,  except  where  the 
same  shall  have  been  proven  to  have  occurred  from  gross  neg- 
ligence of  said  company  or  their  servants.  N6r  in  any  event 
shall  the  passenger  demand  beyond  the  sum  of  fifty  doUars, 
at  which  said  baggage  is  hereby  valued,  unless  a  bill  of  lading 
or  receipt  is  signed  therefor,  specifying  the  articles  and  their 
respective  values ;  and  it  is  also  agreed  that  money,  jewelry 
and  all  valuables  are  entirely  at  the  passenger's  own  risk, 
unless  placed  in  the  company's  charge  and  a  bill  of  lading  or 
receipt  signed  therefor." 

Plaintiff  took  with  her  a  trunk  containing  wearing  apparel 
of  the  value  of  $1,028.54,  also  containing  jewelry  and  silver- 
ware to  the  value  of  $179.50.  The  trunk  was  received  on 
board,  delivered  to  and  taken  in  charge  of  by  defendant's 
employes,  and  plaintiff  had  no  access  to  it  during  the  voyage, 
at  the  termination  of  the  voyage  plaintiff  demanded  her  trunk, 
it  was  not  produce<i  nor  was  it  accounted  for  in  any  way,  and 
nothing  could  be  learned  by  plaintiff  in  regard  thereto. 

The  court  directed  the  jury  to  find  a  verdict  for  the  value  of 
the  trunk  and  its  contents,  to  which  defendant's  counsel  duly 
excepted.  A  verdict  was  rendered  accordingly.  Exceptions 
were  ordered  to  be  heard  at  first  instance  at  General  Term. 
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Statement  of  case. 


J,  W  Oerard^  Jr.^  for  the  appellant.  A  common  carrier 
may  restrict  his  liability  by  agreement,  both  as  to  the  nature 
and  extent  of  that  liability.  {Parsofh  v.  JUanteathj  13  Barb., 
853;  WeOs  v.  Jf.  T.  G.  B.  E.  Co.,  26  id.,  641 ;  affirmed, 
24  N.  Y.,  181 ;  BisseU  v.  N.  T.  C.  R.  R.  Co.,  26  id.,  442 ; 
Lee  V.  Manrah,  43  Barb.,  102 ;  York  Co.  v.  Cent.  R.  R.  Co., 

3  Wal.,  10 ;  Boswell  v.  Jff.  R.  R.  R.  Co.,  6  Bos.,  699  ;  Dorr  v. 
Jf.  J.  Sibt.  Co.,  UN.  T.,  486 ;  Meyer  v.  Hamden'a  Ex. 
Co,,  24  How.  Pr.,  290 ;  Steinway  v.  Erie  R.  Co.,  43  N.  Y., 
123 ;  Shaw  v.  T.  and  Jf.  Mid.  R.  Co,,  18  L.  J.  [N.  S.],  Q.  B., 
181 ;  Qt.  N.  R.  R.  Co.  v.  MervUU,  L.  J.  [21  Q.  B.],  319 ; 
Austin  V.  Man.,  etc.,  R.  R.  Co.,  20  L.  J.  [N.  S.],  Q.  B.,  440 ; 
GuiOaume  v.  E.  and  Am.  P.  Co.,  42  N.  Y.,  212 ;  9  U.  S. 
Stat  at  Large,  635.)  The  ticket  in  this  case  evidenced  a 
contract.  {Hopkins  v.  Westcott,  6  Blatch.,  64 ;  WeUs  v.  If. 
T.  C.  R.  R.  Co.,  24  N.  Y.,  183 ;  Breeze  v.  U.  8.  Tel.  Co., 

45  Barb.,  275  ;  Westcott  v.  Fargo,  63  id.,  352 ;  WiUouffhby  v. 
Sorridge,  12  0.  B.,  742 ;  Crouch  v.  L.  and  N.  W.  R.  R.  Co., 
7  Exch.,  706  ;  Wilson  v.  At.  and  C  S.  S.  Co.,  10  C.  B.  [N.  S.], 
453 ;  Fowles  v.  O.  W.  R.  Co.,  7  Exch.,  699 ;  Peninsula,  etc., 
Co.  V.  Shand,  11  Jur.  [N.  S.],  771.)  It  is  not  necessary  to 
show  that  plaintiff  ever  read  over  and  knew  the  conditions 
printed  on  the  ticket.  ( Walker  v.  N.  Mid.  R.  R.  Co.,  2 
El.  &  B.,  750 ;  T.  N.  and  B.  R.  R.  Co.  v.  Crisp,  23  L.  J. 
[C.  P.],  125  ;  Palm&r  v.  Q.  J.  R.  Co.,  4  M.  &  W.,  749.)  The 
bnrden  of  proving  gross  negligence  was  upon  plaintiff. 
{Cochram,  v.  Bvnsmore,  49  JST.  Y.,  249.)  The  silverware  or 
jewelry  was  not  properly  a  part  of  plaintiff's  luggage  for 
which  a  common  carrier  can  be  made  liable.     {BeU  v.  Drew, 

4  E.  D.  8.,  59 ;  Baf/ron  v.  Donovan,  4  B.  &  Aid.,  21.)  Juris- 
diction of  this  case  lies  exclusively  with  the  District  Oonrt  of 
the  United  States.  {Baird  v.  DaJy,  4  Lans.,  426  ;  Chisholm 
V.  N.  Tr.  Co.,  61  Barb.,  363 ;  32  Iowa,  223 ;  Moore  v.  TV. 
Co.,  24  How.  [U.  8.],  1 ;  WaUcer  v.  Tr.  Co.,  3  Wal.,  150 ; 
9  Stat,  at  Large,  635 ;  1  U.  8.  Stat,  at  Large,  76,  77.) 


4  Stbkbs  v.  Liybbpool,  N.  T.  &  P.  Steamship  Co.  [Jao., 

Opinion  of  the  Commission,  per  JomrsoN,  C. 

John  H.  Tresidder  for  the  respondent.  The  ticket  was 
merely  a  receipt  for  the  passage  money  and  not  a  contract. 
{Me  Cotter  v.  Hooker^  8  N.  Y.,  497;  Quimby  v.  VanderhiUj 
17  id.,  306.)  Defendant  is  a  common  carrier,  and  as  such 
responsible  for  the  safe  delivery  of  property  intrusted  to  it. 
{lioUister  v.  NowletVy  19  Wend.,  234 ;  Sweet  v.  Barney^  23 
N.  T.,  335 ;  Merritt  v.  Ea/rle^  29  id.,  115.)  Common  car- 
riers cannot  limit  their  common-law  liability  by  a  mere  notice 
upon  a  ticket,  whether  such  notice  be  brought  home  to  the 
party  or  not.  {HcUieter  v.  NowUn^  19  Wend.,  234 ;  CcIby. 
Ooodwin^  id.,  261 ;  Bloseom  v.  Dodd^  43  N.  Y.,  264 ;  Dorr 
V.  N.  J.  St,  Nav,  Co,^  11  id.,  485  ;  Quimby  V.  Vanderhiltj 
17  id.,  306 ;  Perhms  v.  JUT.  Y.  C.  JR.  B.  Co.,  24  id.,  196; 
Bissell  V.  iT.  Y.  C.  B.  B.  Co.y  26  id.,  442 »;  Limhurger  v. 
Westcott,  49  Barb.,  283  ;  Prentice  v.  Decker^  id.,  21 ;  Bdger 
V.  Dvnsmorey  34  How.,  421 ;  Nemna  v.  B.  S,  Steamship  Co,j 
4  Bos.,  226  ;  Sunderlomd  v.  WeetooUj  2  Swe.,  260 ;  Baweon 
V.  Penn.  B.  B.  Co.,  2  Abb.  [N.  S.],  220 ;  N.  J.  St.  Nav.  Co. 
V.  Mer.  Bk.,  6  How.  [U..  S.],  344.)  The  notice  on  the  ticket 
does  not  constitute  a  contract,  because  there  is  no  mutuality 
of  assent.  {Quimby  v.  VamderbUt,  17  N.  Y.,  806  ;  Prentice 
V,  Decker,  49  Barb.,  21 ;  Idniburger  v.  WestcoUj  id.,  283 ; 
Blossom  V.  Bodd,  43  N.  Y.,  264.)  Although  common  car- 
riere  may  restrict  their  common-law  liability  by  express  con- 
tract,  they  cannot  repudiate  it  in  toto.  {Parson  v.  MonteaOi, 
13  Barb.,  653 ;  Alemnder  v.  Grem,  7  Hill,  633 ;  WeU  v.  St. 
Nav.  Co.,  8  K  Y.,  375 ;  Wea  v.  N.  Y.  C.  B.  B.  Co.,  24  id., 
181.)  Plaintiff  was  not  guilty  of  negligence  in  putting  arti- 
cles  of  jewelry  in  her  trunk,  they  constituted  a  part  of  her 
baggage.  {MerriU  v.  OrinneU,  30  N.  Y.,  594 ;  Bawson  v. 
Penn.  B.  B.  Co.,  2  Abb.  [N.  S.],  220 ;  Dexter  v.  S.,  B.  and 
N.  Y.  B.  B.  Co.,  42  N.  Y.,  326  ;  Wooster  v.  Dodd,  MS.  of 
G.  T.,  Kings  Co.,  lS69.) 

JoHNSOK,  0.  In  the  case  of  Belger  y.  Dinsmore  (51  N. 
Y.,  166)  it  was  decided  that  in  the  absence  of  fraud,  conceal- 
ment or  improper  practice,  the  legal  presumption  is  that 
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Opinion  of  the  Commiflsion,  per  Johnsok,  G. 

Btipulations  limiting  the  common-law  liability  of  common 
carriers^  contained  in  a  receipt  given  by  them  for  freight,  were 
known  and  assented  to  by  the  party  receiving  it.  In  that 
case  the  decision  in  Blosaom  v.  Dodd  (43  N.  Y.,  264)  was 
examined  and  shown  to  be  entirely  consistent  with  the  con- 
clusion arrived  at.  I  do  not  perceive  any  distinction  grow- 
ing out  of  the  fact,  that  in  the  case  before  us  the  subject  was 
the  transportation  of  a  passenger  and  her  baggage,  which 
can  render  the  decision  inapplicable.  The  plaintiff,  by  her 
agent,  was  an  applicant  for  a  passage  to  Europe  by  the  defend- 
ant's ship,  the  voyage  to  be  commenced  at  a  future  day,  and 
received  on  payment  of  the  price  a  written  engagement 
from  the  defendant  expressing  its  undertaking.  A  printed 
Joe  simile  of  this  paper  is  before  us,  and  although  part  of  it 
is  in  smaller  type  than  the  rest,  no  part  of  it  is  in  such  type 
as  to  suggest  to  the  mind  the  idea  of  concealment  as  the 
possible  motive  for  its  being  thus  printed.  It  is  all  printed 
on  one  side  of  the  paper,  and  all  the  printed  matter  precedes 
the  signature  pf  the  agent,  of  the  defendant.  That  the  plain- 
tiff herself  never  read  the  paper  is  of  no  moment.  The 
arrangement  was  made  by  her  agent,  who  must  be  presumed 
to  have  acquainted  himself  with  the  terms  of  the  engage- 
ment which  the  defendant  assented  to.  Looking  to  the  course 
of  business,  the  court  may  take  notice  that  an  engagement 
for  a  voyage  across  the  ocean  is  a  matter  of  more  deliberation 
and  attention  than  buying  a  railroad  ticket  or  taking  an 
express  company's  receipt  for  baggage  or  for  freight.  There 
is,  therefore,  no  room  in  such  a  case  for  the  suggestion  that 
the  party  is  surprised  into  a  contract,  when  he  supposes  him- 
self only  to  be  taking  a  token  indicative  of  his  right.  The 
paper  in  evidence  ought,  therefore,  to  be  regarded  as  having 
received  the.  mutual  assent  of  th^  parties,  and  as  being,  as  its 
language  purports,  their  contract  touching  the  voyage  in 
question. 

Assuming  then  that  we  have  in  the  paper  in  question  the 
contract  of  the  parties,  the  first  inquiry  which  arises  under 
it  relates  to  the  following  clause :  '^  Twenty  cubic  feet  of 
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luggage  is  allowed  to  each  passenger,  free  of  charge,  in  con- 
sideration of  which  it  is  agreed,  that  the  company  are  not  to 
be  held  liable  or  responsible  for  any  loss  or  damage  thereto, 
in  any  sum,  except  where  the  same  shall  have  been  proven  to 
have  occurred  from  gross  negligence  of  said  company  or  their 
servants."  While  the  cases  of  Bdget  v.  Dinsmore^  before 
cited,  and  Cochrom  v.  Dmsmore  (49  N.  Y.,  249)  sustain  the 
validity  of  such  a  provision,  the  latter  holds  that  the  burden 
is  upon  the  plaintiff  to  show  that  the  loss  did  proceed  from 
the  gross  negligence  of  the  carrier  or  his  servants,  and  a  new 
trial  was  granted  in  that  case  because  the  court  on  the  trial 
erred  in  imposing  the  burden  on  the  carrier.  In  the  case 
now  before  us,  the  defendant's  counsel  asked  the  court  to  rule 
that  gross  negligence  had  not  been  proved,  and  did  not  pro- 
pose to  go  to  the  jury  upon  the  question.  The  court  refused 
to  hold  in  accordance  with  the  defendant's  request  In  this 
there  was  no  error:  for  it  affirmatively  appeared  that  the 
plaintiff's  luggage  was,  on  her  going  aboard  the  ship,  delivered 
into  the  custody  of  the  defendant's  agents,  who  assumed  the 
charge  of  it,  and  that  she  could  have  no  further  care  over  it. 
At  the  end  of  the  voyage  the  defendant  did  not  produce  it, 
nor  in  any  way  account  for  its  non-production,  and  all  inquiry 
on  the  part  of  the  plaintiff  was  ineffectual.  Under  these  cir- 
cumstances of  actual  and  exclusive  custody  on  board  its  own 
ship  at  sea,  I  think  the  proof  was  sufficient  to  make  out  a  case 
on  which  a  jury  might  find  gross  negligence. 

The  clause  of  the  contract  before  cited,  was  immediately 
followed  by  the  following  provisions :  "  Nor  in  any  event  shall 
the  passenger  demand  beyond  the  sum  of  fifty  dollars,  at 
which  said  baggage  is  hereby  valued,  unless  a  bill  of  lading 
or  receipt  be  signed  therefor,  specifying  the  articles  and 
their  respective  values."  Under  this  provision  the  case  of 
Bdger  v.  Dinsmore  (f  bove  cited)  is  a  direct  adjudication  that 
the  recovery  could  not,  in  the  absence  of  a  bill  of  lading  or 
such  a  receipt  as  the  contract  called  for,  go  beyond  the  sum 
of  fifty  dollars. 

The  contract  contained  likewise  the  further  provision,  '^  that 
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money,  jewelry  and  all  valaables,  are  entirely  at  the  passen- 
ger's own  risk,  unless  placed  in  the  company's  charge,  and  a 
bill  of  lading  or  receipt  signed  therefor."  A  part  of  the 
recovery  which  was  had,  was  for  jewelry  and  silverware  con- 
tained in  the  trnnk,  which,  of  conrse,  came  within  the  terms 
of  the  contract  jnst  cited.  While  it  is  quite  true  that  all 
these  articles  were  suitable  to  the  plaintiff's  station  in  life 
and  not  unsuitable  to  be  carried  as  part  of  her  baggage  on 
her  journey,  yet  that  cannot  be  allowed  to  relieve  her  from 
the  duty  of  conforming  to  the  requirements  of  the  defend- 
ant's contract,  or  relinquishing  her  recourse  to  it  to  make  good 
her  loss. 

To  the  position  that  the  courts  of  New  York  have  no 
jurisdiction  of  this  action  as  being  of  maritime  jurisdic- 
tion exclusively,  it  is  a  sufficient  answer  to  say,  that  the 
question  not  having  been  raised  in  the  courts  below,  it  cannot 
now  be  raised  and  decided  here ;  and  any  opinion  which  we 
should  express  on  it  would  be  obiter,  (  Vose  v.  Cookcrqftj  44 
N.  T.,  415.) 

The  judgment  must  be  reversed  and  a  new  trial  ordered, 
costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 


Fbedebick  L.    DuBAin>,  Appellant,   v.    William    Cubtib, 

Bespondent. 

One  G.  held  a  lease  from  plaintiff,  of  a  store  in  which  he  was  doing  busi- 
ness; the  unexpired  term  was  over  two  years.  He  entered  into  a  copart- 
nership agreement  with  defendant  for  the  term  of  one  year  and  one 
month.  In  the  preliminary  negotiations  it  was  agreed  by  parol,  that  in 
consideration  that  Q.  should  put  the  lease  into  the  partnership,  the  rent 
for  the  whole  unexpired  term  should  be  regarded  as  a  partnership  lia- 
bility and  as  one  of  the  debts  created  on  account  of  the  firm.  By  the 
written  agreement  it  was  stipulated  that  each  partner  should  be  equally 
liable  for  "  all  debts  and  liabilities  suffered  cr  created  by  or  on  account 
of'*  the  firm  business.    No  mention  Was  made  in  this  agreement  of  the 
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lease.  The  firm  continued  business  for  about  eight  months  and  then 
dissolved  and  soon  thereafter  the  business  was  assigned  to  another,  who 
went  into  possession.  In  an  action  to  recover  an  installment  of  rent, 
accruing  more  than  a  year  after  the  formation  of  the  partnership,  hdd, 
(Retnolds  and  Johkbok,  CC,  dissenting),  that  defendant  was  not 
liable;  that  he  was  not  liable  as  assignee  of  the  lease,  for  the  reason  that 
such  liability,  if  it  ever  existed,  continued  so  long  only  as  the  privity  of 
estate  continued,  and  ceased  upon  the  transfer  and  surrender  of  posses- 
sion; that  the  rent  could  not  be  made  a  firm  debt  by  parol  agreement, 
as  such  a  term  could  not  be  created  or  assigned  by  parol  (2  R.  8.,  185, 
g  8),  and  that  the  agreement  to  pay  the  rent  for  the  whole  time  was 
void,  as  by  its  terms  it  could  not  be  performed  within  a  year.  (2  R.  S., 
186,  §3.) 

(Aigued  September  24, 1873;  decided  January  term,  1874.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department,  affirm- 
ing a  judgment  in  favor  of  defendant,  entered  upon  the 
report  of  a  referee. 

This  action  was  brought  to  charge  defendant  with  certain 
installments  of  rent  reserved  in  a  lease  from  plaintiff  of  a 
store  in  the  city  of  Rochester. 

The  referee  found  among  other  things : 

That  on  or  about  the  6th  day  of  June,  1865,  the  plaintiff 
demised  to  Edward  P.  Gould,  Charles  F.  Butts  and  Sarah  £. 
King,  composing  the  firm  of  E.  P.  Gould  &  Co.,  store  110 
Buffalo  street,  in  the  city  of  Bochester,  and  the  fixtures,  for 
the  term  of  three  years  from  the  first  day  of  April  then  last 
past,  ending  on  the  last  day  of  March,  1868,  for  the  yearly 
rent  of  $700,  to  be  paid  in  equal  monthly  payments  in 
advance;  that  the  said  E.  P.  Gould  &  Co.,  entered  upon 
and  continued  in  the  use  and  occupation  of  said  premises 
until  about  the  5th  day  of  January,  1866,  when  Butts  sold, 
assigned  and  transferred,  in  writing,  to  Gould  all  his  interest 
in  tiie  property  of  the  firm,  and  Gould  assumed  all  the  debts 
and  obligations  of  said  firm,  so  far  as  they  affected  Butts ; 
that  about  the  last  of  February  thereafter,  said  Sarah  E. 
King,  by  a  parol  agreement,  sold  and  transferred  to  Gould, 
all  her  interest  in  the  business  and  partnership  property,  and 
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£aid  lease  and  premises,  and  Gould  remained  in  the  sole 
possession  of  the  premises  and  property,  and  about  the  same 
time  a  new  partnership  was  formed  and  entered  into  by  parol, 
between  the  defendant  and  Oould,  for  the  purpose  of  con- 
tinning  and  carrying  on  the  business;  that 'Gould  furnished 
and  put  into  said  new  partnership,  as  his  share  of  the  capital 
stock,  the  goods,  merchandise  and  property  on  hand,  and  also 
said  lease  ;  and  defendant  contributed  an  equivalent  amount 
in  money,  and  paid  back  to  Gould  one-half  of  the  month's 
rent  of  said  premises,  which  had  been  paid  in  advance,  up  to 
the  first  day  of  April  thereafter,  and  Curtis  assumed  and 
agreed  to  pay  one-half  of  the  rent  thereafter  to  accrue  upon 
said  lease,  and  to  become  jointly  liable  with  said  Gould  there- 
for, as  a  part  of  the  partnership  liabilities ;  that  the  said  part- 
nership and  the  joint  occupation  of  said  premises  under  said 
arrangement,  commenced  on  the  1st  day  of  March,  1866,  and 
on  the  third  day  of  March,  articles  of  copartnership  were 
drawn  up  and  signed,  in  and  by  which  the  duration  of  the 
partnership  was  limited  to  one  year  from  the  first  day  of 
April  then  next;  that  said  partnership  continued  to  the  5th  day 
of  December,  1866,  when  Gould,  in  writing,  assigned  and  trans- 
ferred to  defendant,  all  his  interest  in  and  to  all  the  property  of 
the  firm,  defendant  agreeing  to  assume  peraonally  all  the  debts 
and  obligations  of  the  firm  ;  that  Gould  then  left  said  premises 
in  the  sole  occupation  of  defendant ;  that  defendant  continued 
to  occupy  said  premises  and  carry  on  the  business  until  about 
the  27th  of  December,  1866,  when  he  sold  out  to  one  B.  A. 
Cox,  and  Cox  agreed  to  assume  all  the  obligations  of  defend- 
ant under  said  lease;  that  thereupon  Cox  entered  into  the 
possession  and  occupation  of  the  premises  to  carry  on  the 
business,  until  the  first  part  of  February,  1867,  when  he  sold 
out  to  the  firm  of  Hamlin,  Harrison  &  Co.,  and  delivered 
over  the  possession  and  occupation  of  said  premises  to  them, 
with  the  knowledge  and  assent  of  the  plaintiff;  that  the  rent 
of  said  premises  as  it  accrued  after  the  execution  of  said  lease 
was  fully  paid  to  the  plaintiff,  by  the  occupants  thereof,  from 
time  to  time,  up  to  the  1st  day  of  December,  1867,  prior  to 
SlCKBLS — ^VoL.  XIL         2 
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which  Hamlin,  Harrison  &  Co.  had  failed  in  business  and 
abandoned  said  premises.  Fnrther  facts  appear  in  the  dis- 
senting opinion  of  Reynolds,  0. 

.  FredericTc  Z.  Durwnd^  appellant  in  person.  It  was  com- 
petent to  show  by  parol  that  the  words  "  suffered  or  created  " 
referred  to  a  firm  debt  created  before  the  articles  were  signed. 
{Agawam  Bk.  v.  St^eoer^  18  N.  Y.,  502,  608,  609 ;  Wodraih 
V.  Thompson,  4t  Hill,  200 ;  Haigh  v.  Brooks,  10  Ad.  &  EL, 
309 ;  Blossom  v.  Chriffm,  3  Eenu,  569.)  The  parol  agree- 
ment, in  respect  to  the  lease,  being  consistent  with  and  sepa- 
rable from  the  written  articles,  and  antecedent  thereto,  was 
not  superseded  by,  but  may  co-exist  with  them.  {Renard  v. 
SampsoThy  12  N.  Y.,  566;  Beach  v.  R.  and  Dd.  B,  R.  R. 
Co.,  37  id.,  461.)  Defendant  is  liable  under  the  partnership 
agreement.  {Smith  v.  TarUan,  2  Barb.  Ch.,  336 ;  Chester  v. 
Dickerson,  52  Barb.,  360 ;  Freeman  v.  Fremuin,  51  id.,  306; 
Wil.  Eq.  Jut.,  283,  and  cases  cited,  285 ;  Lowry  v.  Tew,  8 
Barb.  Ch.,  431.)  The  lease  having  been  assumed  by  the 
members  of  the  firm  as  a  partnership  debt  for  a  valuable 
consideration,  this  action  will  lie.  {Lawrence  y.  Fox,  20  N. 
Y.,  268 ;  Bwr  v.  Burr,  24  id.,  180 ;  Va/n  Schaich  v.  Third 
Ave.  R.  R.  Co.,  38  id.,  346 ;  Secor  v.  I/yrd,  3  Keyes,  626 ; 
Barker  v.  BucHin,  2  Den.,  46  ;  Fort  v.  Jackson,  17  J.  K., 
227 ;  Martin  v.  Cmnor,  43  Barb.,  626 ;  2  Hilt.,  3.)  The 
referee  erred  in  deciding  that  there  was  a  surrender  of  the 
lease  by  operation  of  law  or  otherwise.  (Taylor's  L.  &  T., 
§§  436,  438 ;  2  Piatt  on  Leases,  363,  364,  and  authorities 
cited ;  Woodfall's  L.  and  T.,  346 ;  WaUon  v.  Oronlet/,  14 
Wend.,  64;  Port  v.  Jackson,  17  J.  R.,  239 ;  Souse  v.  Burr, 
24  Barb.,  625 ;  Whitney  v.  Meyers,  1  Duer,  266 ;  Damb  v. 
Hoffman,  3  E.  D.  S.,  361.) 

Jam^s  C.  Cochrane  for  the  respondent.  Plaintiff  could 
not  maintain  an  action  on  the  agreement  between  defendant 
and  Gould.  {Oamsey  v.  Rogers,  47  N.  Y.,  233 ;  Va^  Renss- 
elaer V.  Penniman,  6  Wend.,  669.) 
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Eabl,  G.  The  defendant  cannot  be  held  liable  for  the 
rent  claimed  as  assignee  merelj  of  the  lda«e.  If  he  became 
such  assignee,  he  had  assigned  the  term  and  transferred  the 
possession  of  the  premises  long  before  this  rent  accrued ;  his 
liability  as  assignee  continued  only  so  long  as  the  privity  of 
estate  continued ;  and  when  that  ceased  his  liability  ceased. 
{Jacques  v.  Shorty  20  Barb.,  269 ;  Davis  v.  Morris^  86  N.  Y., 
569;  Astor  v.  L^AmoreuXy  4  Sandf.,  524;  Carter  v.  JSam- 
mettj  18  Barb.,  608.) 

He  can,  therefore,  be  made  liable  for  this  rent  only  upon 
the  theory  that  he  in  some  form  assumed  to  pay  it  He  and 
Gould  formed  a  copartnership,  the  agreement  in  reference  to 
which  was  reduced  to  writing  on  the  3d  day  of  March,  1866. 
The  partnership  was  to  commence  March  1,  and  continued 
for  one  year  from  April  1,  1866.  It  was  provided  that  each 
partner  was  to  put  into  the  business,  as  capital,  $4,000,  and 
that  each  should  be  equally  liable  for  ^^  all  debts  and  liabili- 
ties suffered  or  created  by  or  on  account "  of  the  firm  business. 
The  lease  was  not  mentioned  in  the  written  agreement ;  and 
if  we  look  to  that  alone,  the  firm  was  bound  to  pay  the  rent 
only  during  the  term  of  the  partnership.  Further  than  that, 
the  rent  was  not  a  partnership  debt.  But  it  is  claimed,  on 
the  part  of  the  plaintiff,  that  during  the  negotiation  for  the 
formation  of  the  partnership,  it  was  agreed,  by  parol,  between 
Gould  and  defendant  that,  in  consideration  that  the  former 
would  put  the  lease  into  the  partnership,  the  rent  should,  for 
the  whole  term  of  the  lease,  be  regarded  as  a  partnership  lia- 
bility, and  that  hence  each  member  of  the  firm  became 
equally  liable  for  it,  under  the  written  agreement,  as  one  of 
the  debts  created  on  account  of  the  firm  business.  Or,  in 
other  words,  the  claim  is  that  the  rent  for  the  whole  term 
became  a  firm  debt,  by  this  parol  agreement.  I  cannot 
assent  to  this  claim.  The  balance  of  the  term  was  for  more 
than  two  years,  and  such  a  term  could  not  be  created  or 
assigned  by  parol.  (2  R.  8.,  135,  §  8.)  Neither  could  the 
defendant  or  the  firm  legally  agree,  by  parol,  to  pay  the  rent 
for  the  whole  term,  as  such  an  agreement  could  not,  by  itB 
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terms,  be  performed  within  a  year.  (2  R.  S.,  136,  §  2.)  No 
effect  can,  therefore,  be  given  to  the  alleged  parol  agreement. 
And  as  there  was  nothing  in  the  written  partnership  agree- 
ment as  to  the  rent,  such  rent  did  not  become  a  partnership 
debt  or  liability.  Hence,  this  rent  was  not  a  liability  which 
the  defendant  assumed  by  the  agreement  of  December  5, 
1866,  whereby  he  took  the  firm  property  and  agreed  to  pay 
the  firm  debts. 

I  can,  therefore,  perceive  no  theory  upon  which  the  defend- 
ant can  be  held  liable  for  the  rent  claimed ;  and  the  judg- 
ment must  be  aflSrmed,  with  costs. 

Rbynolds,  0.  (dissenting).  On  the  6th  of  June,  1865,  the 
plaintiff  demised  certain  premises  in  Rochester  to  Edward  P. 
Gould,  Charles  F.  Butts  and  Sarah  E.  King,  comprising  the 
firm  of  E.  P.  Gould  &  Co.,  for  the  term  of  three  years  from 
the  preceding  first  day  of  April,  at  an  annual  rent  of  $700, 
payable  monthly  in  advance.  The  lessees  went  into  pos- 
session and  so  continued  transacting  their  business  until 
the  5th  of  January,  1866,  when  Butts  transferred,  by  writing, 
all  his  interest  in  the  firm  to  Gould,  and  Gould  assumed 
all  the  debts  of  the  concern,  so  far  as  they  afiected  Butts. 
Gould  &  King  then  continued  the  business  and  possession 
of  the  demised  premises  until  the  last  of  February  follow- 
ing, when  King  sold  and  Gould  purchased,  by  parol,  all 
her  interests  in  the  partnership  business  and  property,  "  and 
the  said  lease  and  premises,"  Gould  paying  a  considera- 
tion and  assuming  the  liabilities  of  the  firm,  including  rent 
of  the  premises  under  the  lease  and  the  performance  of  all 
its  covenants  on  the  part  of  the  lessees.  Thereafter  the 
sole  possession  of  the  property  and  the  management  of  the 
business  was  left  with  Gould,  and  he,  thereupon,  formed  a 
partnership  with  the  defendant  Curtis,  and  they  for  a  time  con- 
tinued the  business  under  the  name  of  Gould  &  Curtis. 
Gould  put  in  as  his  share  of  the  capital  stock  the  merchandise 
and  property  of  the  late  firm  of  Gould  &  King,  and  also 
the  said  lease,  and   the  defendant  Curtis  contributed   an 
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equivalent  in  money,  and  paid  back  to  Oould  one-half  of  the 
month's  rent  due  on  the  first  of  April  following,  which  had 
been  paid  in  advance ;  and  the  defendant  Curtis  assumed  and 
agreed,  upon  an  adequate  consideration,  to  pay  one-half  of 
the  rent  thereafter  to  accrue  upon  the  lease,  and  to  become 
jointly  liable  with  Gonld  therefor  as  a  part  of  the  partnership 
liabilities.  This  partnership  was  formed,  and  the  joint  occu- 
pation commenced  on  the  Ist  of  March,  1866,  and  on  the 
third  of  that  month  formal  articles  were  made  in  which  the 
term  was  limited  to  the  1st  of  April,  1867.  It  did  not,  how- 
ever, last  so  long,  for  on  the  5th  of  December,  1866,  Gould 
Bold  out  to  Gartis,  who  in  turn  assumed  all  the  obligations  of 
the  firm,  retaining  the  possession,  and  continued  the  busi- 
ness until  the  twenty-seventh  of  the  same  month,  when  he 
sold  out  to  B.  A.  Gox,  who  assumed  all  the  liabilities  of  Gur- 
tis,  and  he  went  into  possession  and  went  on  with  the  busi- 
ness until  the  following  Febrnary,  when  he  sold  out  to  Hamlin, 
Harrison  &  Go.,  and  with  them  the  mutations  of  this  con- 
stantly dissolving  firm  appears  to  have  reached  an  untimely 
end.  While  the  transfer  of  Gox  to  Hamlin,  Harrison  & 
Go.  was  made  with  the  knowledge  and  assent  of  the  plaintifi*, 
and  he  afterward  expressed  the  opinion  that  they  were  "  the 
right  kind  of  men,"  which  was  so  far  justified  that  they  paid 
tlie  rent  up  to  the  1st  of  December,  1867,  they,  prior  to  that 
date,  failed  in  business  and  abandoned  the  premises,  and  since 
that  time  no  rent  under  the  lease  has  been  paid  the  plaintiff. 
In  July,  1867,  during  the  occupation  of  Hamlin,  Harrison 
&  Go.,  they,  in  consideration  of  fifty  dollars  applied  on  the 
rent  of  the  premises,  gave  up  to  the  plaintiff  the  second  fioor 
thereof,  and  consented  to  the  removal  of  the  stairs  between 
the  two  stories,  the  closing  up  of  a  hatchway  and  the  taking 
away  of  a  fall  used  in  connection  with  the  store  below.  This 
was  done  without  the  consent  of  defendant  or  any  of  the  prior 
occupants  under  the  lease,  and  the  plaintiff  took  possession  of 
the  second  floor,  divided  it  by  partitions  and  rented  it  to  other 
tenants  and  collected  the  rents  therefor  daring  the  residue  of 
the  original  term  ;  and  the  referee  finds :  ''And  so  the  plain- 
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tiff  recc^nized  and  accepted  said  Hamlin,  Harrison  &  Co.  as^ 
and  they  became  his  tenants  of  the  said  demised  premises  in 
the  place  and  stead  of  said  original  lessees  and  their  assignees, 
and  he  treated  and  dealt  with  them  as  snch." 

I  think  it  can  be  easily  demonstrated  that  the  referee  was 
right  in  holding  that  the  defendant  would  have  been  liable 
for  the  rent  bat  for  the  supposed  surrender,  which,  as  is  said, 
was  effected  "  by  operation  of  law."  He  appears  to  have 
been  bound  by  both  privity  of  contract  and  estate.  The 
obligations  under  the  lease,  to  my  mind,  were  a  part  of  the 
obligations  of  Gould  and  Davis  which  the  defendant,  upon 
dissolution,  personally  assumed.  It  is  not  enough  to  say,  as 
the  learned  judge  at  General  Term  did,  that  this  was  not  the 
debt  of  the  firm,  as  it  became  due  long  after  the  firm  had 
been  dissolved.  The  obligation  to  pay  the  rent  to  the  full 
end  of  the  term  of  the  lease,  was  created  when  the  firm  was 
formed  and  still  exists,  if  not  in  some  legal  form  discharged. 
If  the  defendant  had  remained  in  possession  until  the  end  of 
the  demised  term,  it  does  not  appear  to  me  that  his  liability 
for  the  rent,  ought  to  be  questioned.  The  plaintiff  might 
maintain  his  action  upon  the  agreement  to  pay  the  debts  of 
the  firm,  of  which  the  obligations  under  the  lease  was 
unquestionably  one.  {Lawrence  v.  Fox^  20  N.  T.,  268 ;  Van 
Schaick  V.  Third  Ave.  R.  R.  Co.,  38  K  Y.,  346.)  There 
was  in  the  lease,  an  ej^press  covenant  to  pay  the  rent  by  the 
lessees ;  and  their  assignee  direct  or  remote  going  into  posses- 
sion of  the  demised  premises,  upon  a  valid  agreement  to  dis- 
charge all  the  obligations  to  the  landlord  would  be  bound,  by 
privity  of  estate,  to  pay  rent  as  long  as  he  should  remain  in 
possession  and  by  privity  of  contract,  until  his  liability  should 
be  in  some  legal  form  discharged. 

It  is  very  clear,  I  think,  that  the  defendant  was  not  in  this 
case  discharged  from  liability,  unless  it  resulted  from  a  sur- 
render of  the  premises  to  the  plaintiff  by  operation  of  law, 
it  not  being  claimed  that  the  original  lessees  or  the  defendant 
have  done  or  authorized  the  doing  of  any  act  amounting  to  a 
surrender  of  the  demised  term.      Ordinarily  a  surrender 
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implies  the  giving  up  the  whole  of  the  demised  estate  and  the 
absolute  determination  of  the  relation  of  landlord  and  tenant, 
and  this  may  result  in  various  ways.  In  this  case  the  actual 
surrender  was  of  a  part  only  of  the  demised  property,  and  as 
to  the  residue  the  lease  continued  operative  unless  affected  by 
circumstances  hereafter  to  be  considered.  If  a  lessee  for  years 
accepts  a  new  lease  of  a  part  of  the  same  land,  it  operates  as 
a  surrender  of  a  part  only  and  not  of  the  whole,  for  the 
property  demised  may  be  divided ;  for  the  tenants  as  is  said 
"  may  surrender  one  or  two  acres  either  expressly  or  by  act 
in  Iftw,  and  yet  the  lease  for  the  residue  stands  good  and 
untouched."  (2  Roll.  Abr.,  498 ;  Fish  v.  Charn^pion^  5  Bacon,. 
1  Abr.  [Bouvier's  ed.],  666.) 

The  finding  of  the  referee  that  the  plaintiff  accepted 
Hamlin,  Harrison  &  Co.  as  tenants  in  place  and  stead  of  the 
original  lessees  and  their  assignees,  is,  I  think,  founded  solely 
upon  the  fact  that  under  the  arrangement  before  referred  to, 
the  plaintiff  took  possession  of  the  second  story  of  the  build- 
ing leased,  to  make  some  alterations,  and  afterward  lot  rooms 
to  other  tenants.  If  this  be  so  it  did  not  justify  a  finding  of 
law  that  there  had  been  a  total  surrender.  Upon  a  careful 
examination  of  the  evidence,  I  find  nothing  else  to  support 
such  a  finding,  other  than  that  the  plaintiff  received  the  cur- 
rent rent  from  Hamlin,  Harrison  &  Co.  as  he  had  done  from 
all  prior  occnpants  of  the  premises.  The  circumstance  of 
accepting  rent  from  the  assignee  of  a  lease,  does  not  discharge 
the  lessee,  for  it  is  nothing  more  than  accepting  the  payment 
of  rent  through  the  hand  of  another.  {Brewer  v.  Dyer^  7 
Cush.,  337 ;  Bedford  v.  Terhune,  30  N.  Y.,  458 ;  1  Wash. 
on  Eeal  Property,  book  1,  chap.  10,  §  7,  p.  479  [3d.  ed.].) 

I  am,  therefore,  of  the  opinion  that  it  was  error  to  order 
judgment  for  the  defendant.  The  plaintiff  should  have 
recovered  the  proportionate  share  of  the  rent  due  for  the  por- 
tion of  the  premises  not  surrendered.  The  surrender  of  the 
second  story  to  the  plaintiff  did  the  defendant  no  injury,  but 
in  fact  inures  to  his  benefit.  If  he  had  desired  to  reoccupy 
the  premises  after  the  failure  of  Hamlin,  Harrison  &  Co., 
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and  had  been  ref  need  the  possession  of  all  of  the  premises 
covered  by  the  leaae,  some  different,  and  perhaps  difScnlt, 
questions  might  have  arisen. 

A  new  trial  shonld  be  granted. 

For  affirmance,  Lott,  Ch.  C,  Eabl  and  Gbay,  CO. 

For  reversal,  Reynolds  and  Johnson,  00. 

Judgment  affirmed. 
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William  J.  Douncb,  Bespondent,  v.  Benjamin  F.  Dow  et  al., 
«  Appellants. 

Where  an  ezecatory  contract  for  the  sale  of  material,  to  be  manufactured 
mto  articles  of  merchandise,  is  with  warranty  of  its  fitness  for  the  pur- 
pose intended,  the  vendee,  upon  receipt,  is  not  bound  to  apply  tests 
before  using;  but  if  defects,  not  open  and  visible,  are  thereaiter  discov- 
ered, which  amount  to  a  breach  of  the  warranty,  he  has  his  remedy 
thereon. 

Plaintiff  contracted  to  sell  and  deliver  to  defendants  "  ten  tons  of  XX  pipe 
iron,"  which  he  agreed  should  be  of  a  quality  suitable  and  proper  for 
use  in  defendants*  manufhcturing  business.  Plaintiff  knew  what  defend- 
ants' business  was ;  he  delivered  ten  tons  of  iron,  apparently  of  the  kind 
and  quality  specified,  but  in  fact  of  a  quality  unfitted  and  worthless  for 
use  in  defendants'  business.  The  quality  of  the  iron  was  not  discover- 
able by  inspection  merely,  but  might  have  been  ascertained  by  break- 
ing it  with  a  sledge.  Defendants  received  and  used  a  portion  of  it, 
without  any  previous  test  to  ascertain  its  quality.  In  an  action  to 
recover  the  puichase-price,  heldf  that  the  agreement  as  to  quality  was  a 
warranty,  and  that  defendants  were  entitled  to  counter-claim  their 
damages  for  its  breach. 

Eeed  v.  BandaU  (29  N.  Y.,  858)  distinguished. 

(Argued  September  24,  1878 ;  decided  January  term,  1874.) 


Appeal  from  a  jadgment  of  the  General  Term  of  the 
Snpreme  Court  in  the  fourth  judicial  department  in  favor  of 
the  plaintiff,  entered  upon  an  order  denying  a  motion  for  a 
new  trial  and  directing  judgment  upon  verdict. 

This  action  was  brought  upon  a  promissory  note,  dated 
12th  February,  1869,  given  by  the  defendants  to  the  plain- 
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tiff  for  the  sum  of  $485.16,  payable  four  months  after  date. 
The  maldng  of  the  note  was  admitted,  and  the  questions  liti- 
gated on  the  trial  and  involved  in  this  appeal  arose  out  of  the 
matters  set  up  by  the  defendants  in  their  answer,  and  are 
stated  in  the  opinion. 

The  court  directed  a  verdict  for  plaintiff,  which  was  ren- 
dered accordingly.  Exceptions  were  ordered  to  be  heard  at 
first  instance  at  General  Term. 

J.  B.  Ada/ms  for  the  appellants.  Defendants  were  not 
bound  to  examine  or  test  the  iron  for  latent  defects,  or  to 
return  it.  {Hoe  v.  Sanboruj  21  N.  T.,  552,  562 ;  Jones  v. 
Bright^  6  Bing.,  593;  Brown  v.  Edgmgton^  2  M.  &  Gr., 
371 ;  Paeainger  v.  Thorbum,  84  N.  T.,  634 ;  BeaU  v.  Olmr 
stedy  24  Vt.,  114;  Story  on  Con.  [2d  ed.],  §  836;  Sedg.  on 
Dam.  [4th  ed.],  333,  note ;  2  Kent's  Com.  [10th  ed.],  660 ; 
MuUer  v.  Eno,  14  N.  Y.,  597.)  From  the  circumstances 
attending  the  sale,  the  jury  were  authorized  in  finding  that 
there  was  an  express  warranty  as  to  quiEdity.  (1  Pars,  on 
Con.  [5th  ed.],  581,  583,  and  authorities  cited;  Hastings  v. 
Loering,  2  Pick.,  214 ;  Story  on  Con.  [2d  ed.],  §  513 ;  Comyn 
on  Con.  [4th  Am.  ed.],  147 ;  Cramer  v.  Bradshaw^  10  J.  R., 
481 ;  MuOer  v.  Eno,  14  N.  T.,  597 ;  Renaud  v.  PeoJc^  2  Hilt., 
137 ;  &u)eet  v.  Bradley^  24  Barb.,  549 ;  Rogers  v.  Ackerman^ 
22  id.,  134.)  The  court  erred  in  holding  and  treating  this  as 
a  case  of  executory  contract.  (1  Pars,  on  Con.  [5th  ed.], 
583.)  The  court  erred  in  rejecting  the  evidence  of  custom 
in  testing  iron,  among  manufacturers,  offered  by  the  defend- 
ants. {Dalton  V.  Da/nidsy  2  Hilt.,  472 ;  Allen  v.  Mer.  Bk.j 
22  Wend.,  215;  2  Pars,  on  Con.,  535.)  Defendants  were 
entitled  to  such  damages  as  were  the  natural  and  necessary 
consequences  of  the  breach  of  plaintiff's  contract.  {Passinr 
ger  v.  Thorhum^  34  N.  T.,  634 ;  Bk.  of  Kingston  v.  EUinge^ 
40  id.,  391.) 

J.  R.  Ward  for  the  respondent    The  contract  being  exec- 
utorv,  it  was  defendants'  duty  to  examine  and  test  the  iron 
SicKBLS — You  Xn.         3 


18  DotJNCB  V.  Dow  et  aL  [Jan., 

Opiaion  of  the  Commissioii,  per  Lott,  Ch.  C. 

immediately  upon  its  receipt.  {Ha/rgovs  v.  Stone^  6  N.  T., 
86,  et  seq. ;  Bedc  v.  Shddan^  48  id.,  865,  873 ;  Beed  v.  Rem- 
dallj  29  id.,  862,  et  eeq.)  No  warranty  can  be  implied  from 
the  fact  that  plaintiff  knew  defendants'  basiness,  and  that 
they  wanted  the  iron  to  use  in  their  bnainess.  {BaHUtt  v. 
Boppock,  84  N.  Y.,  118, 122,  126 ;  Beck  ▼.  Shddonj  48  id., 
865,  870,  371.)  No  warranty  is  to  be  implied  in  an  execu- 
tory contract.  {Hargoua  v.  Stone^  6  N.  Y.,  86;  Beed  v. 
RandaU,  29  id.,  862,  et  seq. ;  Hoe  v.  Sambcm^  21  id.,  557, 
558.) 

LoTT,  Gh.  C.  The  defendants  in  their  answer  allege,  as  a 
ground  of  counterclaim,  that  the  note  on  which  this  action 
was  brought  was  given  for  a  quantity  of  iron  bought  by  them 
of  the  plaintiff  which,  on  delivery,  was  worthless;  and  as 
the  decision  to  be  reached  by  us  is  to  be  settled  and  determ- 
ined by  the  construction  to  be  given  to  the  contract  between 
the  parties,  it  is  deemed  proper  to  set  it  forth  as  alleged  in 
the  answer  ;  that,  after  stating  that  the  defendants  for  a  long 
time  prior  to  the  12th  day  of  February,  1869  (the  date  of  the 
note),  and  up  to  that  time  had  been  and  then  were  extensively 
engaged  in  the  making  and  manufacturing  and  selling  of  iron 
castinj2;s  for  mowing  machines,  threshing  machines  and  other 
farming  and  mechanical  implements,  and  in  the  making, 
manufacturing  and  selling  of  such  machines  and  implements, 
which  was  well  known  to  said  plaintiff,  averred  ^  that  said 
note  was  so  made,  executed  and  delivered  by  said  defendants 
to  said  plaintiff  for  the  pnrchase-price  of  ten  tons  of  XX  pipe 
iron  which  had  been  theretofore  ordered  by  said  defendants 
from  said  plaintiff ;  that  the  kind  of  iron  so  ordered  as  afore- 
said was  the  very  best  quality  of  iron,  bringing  the  highest 
price  in  market,  and  particularly  valuable  in  said  defendants' 
manufacturing  business  for  its  tenacity  and  toughness,  of  well 
defined  and  established  reputation,  qualities  and  character- 
istics; and  whick  said  ten  tons  of  XX  pipe  iron,  of  said  ten- 
acity, toughness,  quality  and  characteristics,  said  plamtiff 
had  agreed  to  deliver  to  said  defendants  witiiin  a  reasonable 
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time,  and  which  should  he  of  a  qiuxlity  swUable  and  proper 
for  VM  m  mid  defendomU^  'mamMfactfwring  htmneea;  and 
that  such  note  was  given  for  no  other  confiideration  whatever, 
and  was  so  made,  executed  and  delivered  aa  aforesaid  (ifter 
Buch  iron  had  been  ordered  as  aforesaid  by  said  defendants, 
and  before  the  same  had  been  delivered  by  said  plaintiff,  or 
received  by  said  defendants,  and  '*  that,  thereafter,  said  plain- 
tiff delivered  to  said  defendants  ten  tons  of  iron  which  was 
apparently  of  the  kind  and  quality  ordered  as  aforesaid,  but 
which  was  in  fact  brittle,  rotten  and  entirely  worthless,  and 
of  no  value  whatever  to  said  defendants." 

It  is  then  farther  averred  ^^  that  said  defendants  had  melted, 
mixed  and  mingled  about  five  tons  of  the  iron  so  delivered  to 
them  by  said  plaintiff  with  other  and  valuable  iron  in  the 
making  and  manufacturing  of  such  iron  castings  for  mowing 
machines,  threshing  madiines  and  other  &rming  and  mechan- 
ical implements,  and  in  the  making  and  manufacturing  of 
such  machines  and  farming  and  mechanical  implements,  in 
the  making  and  manufacturing  of  which  said  defendants  were 
engaged  as  aforesaid  before  they,  said  defendants,  had  any 
knowledge  that  such  iron  so  delivered  to  them  as  aforesaid 
by  said  plaintiff  was  brittle,  rotten,  entirely  worthless,  and  of 
no  value  whatever  to  them,  said  defendants." 

^^  That,  immediately  after  ascertaining  the  quality  of  the 
iron  so  delivered  to  them  as  aforesaid  by  said  plaintiff,  said 
defendants  notified  said  plaintiff  of  the  deficiency  in  the 
quality  and  character  of  such  iron,  and  requested  said  plain- 
tiff to  take  away  the  balance  of  said  ten  tons  of  iron,  to  wit : 
about  five  tons  which  had  not  been  melted,  mixed  and  mingled 
with  other  iron  as  aforesaid,  but  that  said  plaintiff  has  never 
complied  with  such  request  of  said  defendants  in  this  regard ; 
and  said  defendants  have  at  all  times  been,  and  still  are,  ready 
and  willing  to  deliver  said  balance  of  such  iron  to  said  plain- 
tiff, and  that  they  have  since  held,  and  still  hold,  the  same  for 
him  and  subject  to  his  order,  of  which  said  plaintiff  has,  at 
all  times  since,  had  notice." 

The  contract,  as  above  stated,  is  not  merely  for  the  delivery 
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of  iron  classified  and  known  as  ''  XX  pipe  iron,"  and  the  iron 
of  that  designation  and  name,  but  that  it  '^  should  be  of  a 
quality  suitable  and  proper  for  use  in  said  defendants'  manu- 
facturing business."  It  was  an  express  agreement  or 
warranty  that  it  should  be  of  that  specified  or  designated 
quality. 

It  was  admitted  by  the  plaintiff,  on  the  trial,  '^  that  the 
iron  furnished  to  the  defendants  by  the  plaintiff  was  so  fur- 
nished and  delivered  upon  a  previous  contract  made  between 
the  parties,  and  that  the  note  in  suit  was  given  in  pursuance 
of  the  contract  set  up  in  the  answer;"  and,  also,  '^that  the 
plaintiff  knew  what  was  the  business  of  the  defendants  and 
that  the  iron  to  be  furnished  was  to  be  used  in  that  business." 
It  also  appears,  by  the  proof,  that  the  iron  delivered  was  not 
of  the  quality  agreed  to  be  furnished,  and  that  the  allega- 
tions in  the  answer  in  reference  thereto,  and  as  to  its  use  and 
the  action  of  the  parties  after  the  discovery  of  its  quality  are 
substantially  correct.  It  appears  that  the  iron,  after  it  was 
received  by  the  defendants,  was  used  continuously  for  about 
a  month  without  any  previous  test  by  them  of  its  quality; 
such  test  was  easy  and  practical,  without  melting  and  with- 
out expense,  by  the  use  of  a  sledge  in  breaking  it ;  but  its 
quality  could  not  be  told  '^by  its  looks,"  as  ^^all  pigirona 
look  pretty  much  alike." 

After  the  testimony  was  closed,  the  court  ^^held  and 
decided  that  the  contract  under  which  the  iron  in  question 
was  bought  was  an  executory  contract;  that  the  defendants, 
under  this  contract,  were  bound  to  examine  and  test  the 
iron  upon  its  receipt  by  them  and  before  using  it ;  that  hav- 
ing used  the  iron,  or  a  large  portion  of  it,  without  testing  or 
examining  it,  they  must  be  held  to  have  accepted  it,  as  com- 
plying with  the  terms  of  the  contract,  and  thus  to  have  pre- 
cluded themselves  from  any  daim  for  damages  for  a  breach 
of  the  contract  by  reason  of  any  defect  which  they  might 
have  discovered  by  such  examination  and  test."  An  excep- 
tion to  this  ruling  and  decision  was  taken,  which  raises  the 
only  question  I  deem  it  necessary  to  consider.    Upon  the 
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application  of  it  to  the  facts  of  the  case,  as  above  set  forth,  a 
verdict  was  directed  in  favor  of  the  plaintiff  on  which  judg- 
ment was  entered.  The  General  Term  affirmed  it  The 
jadge  who  gave  the  opinion  of  the  coart  on  its  affirmance, 
after  referring  to  the  ruling  and  decision  above  specially  set 
forth,  said :  ^^  We  think  the  ruling  at  the  circuit  was  clearly 
right,  as  the  adjudications  stand.  It  clearly  appears  from  the 
evidence  that  the  defendants  might  have  ascertained  the  qual- 
ity of  the  iron.  They  had  abundant  opportunity  to  do  so, 
that  they  omitted  to  do  so  was  their  own  neglect,  and 
whether  this  neglect  was  in  accordance  with  the  usual  cus- 
tom or  not  makes  no  difference.  The  case  seems  to  be 
entirely  disposed  of  by  the  principles  laid  down  in  Beed  v. 
Bandall  (29  N.  Y.,  352) ;"  and  under  a  view  of  the  law  as 
there  expressed,  and  the  assumption  that  the  doctrine  of  that 
ease  was  applicable  to  this,  a  new  trial  was  denied.  That 
assumption  was  unauthorized.  It  appears  by  a  reference 
to  the  facts,  as  stated  in  the  report  of  that  case  and  the  pre- 
vailing opinion  of  Judge  Wbioht,  that  the  executory  agree- 
ment of  sale  was  held  not  to  constitute  an  express  warranty 
that  the  tobacco  (which  was  the  article  sold),  should,  when  deliv- 
ered be  well  cured  and  in  a  good  condition ;  but  that  the  sale 
was  of  "a  particular  thing  by  its  proper  description  merely," 
which  the  law  implied  should  be,  when  furnished,  of  a  mer- 
chantable quality.  He  further  said :  ^^  A  warranty,  then,  can- 
not be  predicated  upon  the  contract  alleged  in  the  complaint, 
and  the  rules  of  law  by  which  the  rights  of  parties  in  respect 
to  warranties  are  regulated  are  inapplicable.  A  breach  of  the 
contract  was  not  a  breach  of  warranty,  but  a  mere  non-com- 
pliance with  the  contract  that  the  defendant  had  agreed  to 
fulfill."  He  then  proceeds  to  consider  the  case  on  the  theory 
or  principle  that  it  was  an  executory  contract  but  not  of  an 
express  warranty,  and  reached  the  conclusion  that  the  rem- 
edy of  the  vendee  in  such  a  case,  to  recover  damages  on  the 
ground  that  the  article  ftimished  does  not  correspond  with 
the  contract,  does  not  survive  the  acceptance  of  the  property 
by  the  vendee,  after  opportunity  to  ascertain  the  defect. 
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unless  notice  Las  been  given  to  the  vendor  or  the  vendee 
offers  to  return  the  property ;  and  held  that  its  retention  by 
the  purchaser  was  an  assent  on  his  part  that  the  contract  had 
been  performed. 

Assuming  that  I  am  correct  in  construing  the  agreement 
alleged  in  the  answer  of  the  defendants,  above  set  forth,  to  be 
a  contract  of  express  warranty j  it  is  clear  that  the  case  of 
Reed  v.  BamdaU  {supra\  which  controlled  the  decision  of 
the  Supreme  Court  in  this,  is  not  applicable  to  it.  The  rule 
defining  the  rights  and  duties  in  a  case  of  express  warranty, 
in  an  executory  contract  of  sale,  has  been  lately  considered 
and  decided  by  the  present  Court  of  Appeals,  in  Day  v.  Pool 
(52  N.  Y.,  416,  etc.),  the  late  Judge  Pegkhah  giving  the  pre* 
vailing  opinion,  and  it  is  there  held  (as  correctly  and  tersely 
expressed  in  the  head-note  of  the  case)  *^  that  the  vendee,  in 
an  executory  contract  of  sale,  with  warranty  as  to  the  quality 
of  the  article  contracted  for,  upon  the  receipt  of  the  article 
and  the  subsequent  discovery  of  a  breach,  is  not  bound  to 
return,  or  offer  to  return,  the  property,  but  may  retain  and 
ase  the  same  and  have  his  remedy."  The  question  is  exam- 
ined with  care  and  ability.  The  principal  authorities  bearing 
on  the  question,  including  those  of  Reed  v.  Randall  (supra) 
and  McCormick  v.  JSarson  (45  N.  Y.,  266),  and  cases  there 
referred  to,  are  considered,  and,  in  reference  to  those,  the 
learned  judge  says:  '^Neither  was  a  case  of  express  war- 
ranty, and  each  one  that  speaks  upon  the  subject  expressly 
excepts  the  rule  there  laid  down,  from  a  case  of  warranty,  as 
inapplicable."  It  may  also  be  proper,  in  view  of  the  nature 
and  character  of  the  defect  of  the  iron,  as  disclosed  by  the 
evidence  in  the  present  case  (it  being  such  as  not  to  be  dis- 
covered by  inspection  merely),  to  add  that  the  learned  judge 
also  said,  that  ^'  the  purchaser,  in  an  executory  sale,  could  not 
rely  upon  a  warranty  as  to  open,  plainly  apparent  defects,  any 
more  than  he  could  in  a  sale  mpresenMy^  so  that  the  extent 
of  the  decision  might  not  be  misapprehended. 

The  views  expressed  by  the  learned  judge  accord  with  my 
own  conviction  of  the  true  rule  and  principle  of  law  applica- 
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ble  to  the  question,  and  being  concurred  in  by  a  majority  of 
the  coort  (although  dissented  from  by  three  of  his  associates), 
must  control  us  in  our  decision. 

It  follows  that  the  judgment  appealed  from  must  be 
^versed  and  a  new  trial  ordered,  costs  to  abide  the  event 

All  concur. 

Judgment  reversed. 


Daniel  P.  Fulles,  Eespondent,  v,  Sahitel  B.  Bowb, 

impleaded,  etc.,  Appellant. 

WhUe  parties  aasuming  to  act  in  a  corporate  capacity,  without  a  legal 
organizatioQ  as  a  corporate  body,  are  liable  as  partners  to  those  with 
whom  they  cootiact ;  to  charge  any  one  of  them  as  such,  it  must  be 
shown  that  he  was  so  acting  at  the  time  the  contract  sued  upon  was 
made,  or  that  upon  some  consideration  he  agreed  to  become  liable  with 
the  others. 

Defendant  S.,  holding  himself  out  to  be  the  president  of  a  corporation  duly 
organized,  employed  plaintiff  to  act  as  its  superintendent.  Defendant 
R.,  thereafter,  supposing  the  company  legally  incorporated,  subscribed 
and  paid  in  $5,000,  and  was  elected  president.  He  apprised  plamtifl  of 
his  election  and  directed  him  thereafter  to  report  to  hiuL  Plaintiff 
drew  drafts  upon  R,  as  president,  to  carry  on  the  business,  which  were 
accepted  by  the  latter  and  paid  by  the  acting  treasurer.  The  business 
proved  a  failure  and  was  abandoned.  R.  directed  as  to  the  disposition 
of  the  books.  No  such  corporation  in  fact  existed.  It  did  not  appear 
that  R.  knew  of  this  fact  before  the  abandonment  of  the  enterprise. 
In  an  action  to  recover  plaintiff's  salary,  heldf  that  R  was  not  liable. 

(Argued  September  25, 1878;  decided  January  term,  1874.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department,  modifying, 
and  affirming  as  modified,  a  judgment  in  favor  of  plaintiff 
entered  upon  the  report  of  a  referee.  (Reported  below,  69 
Barb.,  344.) 

This  action  waa  brought  by  plaintiff  to  recover  an  amount 
alleged  to  be  due  for  salary.  The  complaint  alleged,  in  Bub- 
Btanoe,  that  defendants  assumed  and  held  themselves  out  to 
be  the  officers  and  managers  of  a  mining  company,  incorpo- 
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rated  and  doing  .busineBS  in  the  State  of  PennBylvaDia,  pur- 
snant  to  the  laws  of  that  State,  by  the  name  of  the  Central 
City  Goal  Company;  and,  as  sach,  on  or  about  the  let  of 
March,  1866,  employed  him  to  superintend  its  mining  opera- 
tions; that,  believing  the  defendants  to  represent  a  corpora^ 
tion,  he  engaged  in  their  service  as  such  superintendent  and 
continued  therein,  discharging  his  duties  as  such,  until  the 
following  December;  that  in  truth  no  such  company  was 
incorporated;  and  that  the  defendants  became  thereby  liable 
to  pay  him  for  his  services. 

On  the  trial  it  appeared  that,  in  February,  1866,  the  defend- 
ant Sweet,  holding  himself  out  as  president  of  such  company, 
entered  into  a  contract  with  the  plaintiff  to  serve  the  company 
in  the  capacity  of  superintendent  of  its  mining  operations  for 
one  year  from  the  first  day  of  March  following,  at  a  salary  of 
$1,800 ;  that  he  entered  upon  the  service,  and  about  the  mid- 
dle of  the  following  May  the  defendant  Howe  subscribed  and 
paid  in  $5,000  to  the  supposed  company,  which  he  also 
believed  to  be  legally  incorporated,  and  was  then  elected  its 
president,  and  seeing  the  plaintiff  engaged  in  superintending 
the  affairs  of  the  concern,  apprised  him  of  his  election  to  the 
presidency  and  directed  him  thereafter  to  report  to  him. 
During  the  months  of  May,  June  and  July,  the  plaintiff 
drew  upon  Rowe,  as  president  of  such  company,  for  different 
sums,  in  all  amounting  to  $5,400,  with  which  to  carry  on  the 
business  of  the  company,  which  was  accepted  by  Rowe  as 
president  and  paid.  Hills  assuming  to  be  its  treasurer.  In 
November,  the  business  proving  a  failure,  the  work  was  sus- 
pended, the  property  of  the  concern  sold  and  the  enterprise 
abandoned ;  in  December,  Rowe  directed  one  Skillman,  hav- 
ing the  custody  of  the  books  pertaining  to  the  affairs  of  the 
company,  to  deliver  them  to  one  Cowell.  It  turned  out  that 
no  such  company  as  the  Central  City  Coal  Company  was 
ever  incorporated,  but  when  this  fact  came  to  the  knowledge 
of  Rowe  or  the  plaintiff'  does  not  appear  among  the  facts 
found  by  the  referee. 

The  referee  found  from  the  evidence  that  the  plaintiff  coa<» 
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tinned  in  the  service  of  the  company  eight  months ;  that  at 
the  time  of  his  employment  Eowe  was  not  in  any  wise  inter- 
ested in  the  company  or  its  lands  or  mines,  and  had  nothing 
to  do  with  his  employment  and  never  promised  or  assumed 
to  pay  him,  except  as  such  promise  or  assumption  might 
legally  result  from  his  acts  after  he  became  president  of  the 
company.  As  a  conclusion  of  law,  he  found  that  the  defend- 
ant Bowe,  with  certain  others  of  the  defendants,  was  liable  to 
the  plaintiff  for  the  full  amount  of  his  services.  Judgment 
being  entered  against  Bowe,  in  accordance  with  the  findings, 
was,  upon  his  appeal  to  the  Supreme  Court,  reversed,  unless 
the  plaintiff  would  stipulate  to  deduct  from  the  amount 
recovered  so  much  as  was  earned  before  Kowe  was  elected 
president,  which  was  done  by  the  plaintiff  and  the  judgment 
was  affirmed,  as  thus  modified. 

Dcmiel  Pratt  for  the  appellant.  The  most  that  can  be 
claimed  against  the  parties  interested  in  the  coal  company  is, 
that  they  became  liable  as  partners  upon  contracts  made  in 
behalf  of  the  company.  (  Wdla  v.  GateSy  18  Barb.,  584.) 
Defendant  Bowe  would  not  be  liable  for  the  non-performance 
of  a  contract  made  before  he  was  interested  in  the  company, 
and  which  he  had  never  assumed  to  perform.  (Parsons  on 
Part.,  434 ;  Story  on  Part.,  §§  146-153 ;  Gow.  on  Part.,  151, 
152;  Col.  on  Part.,  book  3,  chap.  3,  §  21;  Vere  v.  Ashley ^ 
10  B.  &  C,  288 ;  Taung  v.  Hunter^  4  Taunt.,  282 ;  McOui/re 
V.  O^HaUora/nj  H.  &  D.,  85 ;  Sloan  v.  Van  Dyck^  47  Barb., 
634 ;  Dyke  v.  Brewer^  2  0.  &  K.,  828 ;  Kerwin  v.  Kerwin^ 
2  C.  &  M.,  617 ;  Mass.  v.  OaUey,  2  Hill,  265 ;  Adderly  v. 
Storm,  6  id.,  624 ;  BeaU  v.  Moidsy  10  Ad.  &  EL,  976  ;  NeiO' 
ton  V.  BUscheTy  12  id.  [N.  S.],  921 ;  Whitehead  v.  Barrar,  2 
M.  &  B.,  248.) 

Wm.  J,  Wallace  for  the  respondent.  Defendants  are  liable 
as  partners  on  the  contract  with  plaintiff.  (18  Barb.,  545 ; 
Doubleday  v.  Mtiscotty  7  Bing.,  110,  115.)  Defendant  Bowe 
is  liable  as  a  partner,  notwithstanding  the  contract  was  made 
before  he  became  a  member  of  the  company.    (2  G.  &  P., 
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409 ;  Sloane  v.  Van  Slyke,  47  Barb.,  634 ;  Story  on  Part., 
§§  152,  368 ;  Buck,  16,  174 ;  6  Ves.  Jr.,  604  ;  8  id.,  608 ;  1 
id.,  131.)  Plaintiff  is  entitled  to  recover  for  services  rendered 
and  money  advanced,  after  defendant  Kowe  became  a  member 
of  the  company,  on  the  theory  of  an  implied  promise  of  Rowe 
to  pay  him  therefor.  {Emg  v,  Broum,  2  Hill,  485  ;  2  Den., 
87 ;  Moses  v.  Stephens^  2  Pick.,  332 ;  20  Barb.,  887 ;  Lish  v. 
Shermariy  25  id.,  433.) 

Obat,  C.  That  parties  assuming  to  act  in  a  corporate 
capacity  without  a  legal  organization  as  a  corporate  body, 
are  liable  as  partners  to  those  with  whom  they  contract  is 
not  denied;  but  when  it  is  sought  to  charge  any  one 
of  them  as  a  corporator  or  as  a  partner,  the  same  rule 
applies  to  each.  If  as  a  corporator,  he  must  be  shown  to  have 
been  such  when  the  contract  sued  upon  was  made.  {Moss  v. 
OaJdeyy  2  Hill,  265,  268.)  If  as  a  partner  he  must  be  shown 
to  have  been  a  member  of  the  firm  when  the  contract  sued 
upon  was  made.  {McOuvre  v.  O^ndUoran^  Hill  &  Denio, 
85,  86.)  In  this  case  the  referee  has  found  as  a  fact,  that 
Rowe,  at  the  time  of  the  employment  of  the  plaintiff,  was 
not  in  any-wise  interested  in  the  company  or  its  lands  or 
mines  and  had  nothing  to  do  with  his  employment.  This 
finding  disposes  of  the  question  as  to  his  liability  to  the 
plaintiff  upon  the  contract  made  with  him  by  Sweet,  who 
then  assumed  to  be  president  of  the  company,  unless  after 
Rowe  became,  as  he  supposed,  a  stockholder  in  the  company 
and  its  president,  there  was  a  change  made  in  the  contract 
by  which  Rowe  upon  some  consideration  agreed  to  become 
jointly  liable  with  Sweet  and  those  for  and  with  whom  he 
acted;  upon  this  question  the  referee  has  found  that  the 
plaintiff  during  all  the  time  of  his  service  worked  in  pursu- 
ance of  his  contract  made  with  Sweet,  and  that  Rowe  never 
promised  or  assumed  to  pay  him,  "  except  as  such  promise 
or  assumption  may  legally  result  from  his  acts  after  he  became 
president  of  the  so  called  company."  One  act  of  Rowe  as 
found  by  the  referee  was  seeing  the  plaintiff  engaged  in  the 
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business  for  which  he  was  employed  before  Howe  became,  as  he 
supposed,  president,  and  under  a  contract,  which,  as  the 
referee  has  also  found,  the  plaintiff  performed  all  the  services 
for  the  recovery  of  value  of  which  this  action  was  brought. 
The  other  acts  consist  of  accepting  drafts  made  during  May, 
June  and  July,  by  the  plaintiff  as  superintendent,  upon  him 
as  president,  amounting  in  all  to  $5,400,  which  were  paid 
by  the  treasurer,  and  after  the  work  was  abandoned  ordering 
the  books  pertaining  to  the  affairs  of  the  concern  to  be  deliv- 
ered by  one  person  to  another.  These  facts  or  rather  circum- 
stances, are  not  of  such  irresistible  force  as  to  raise  a  legal 
presumption  that  Eowe,  upon  any  consideration  whatever 
assumed  or  promised  to  be  jointly  liable  with  Sweet  and 
others,  represented  by  Sweet  in  making  the  contract ;  and 
if  for  the  purpose  of  upholding  the  legal  conclasion  arrived 
at  by  the  referee,  we  should  consider  the  facts  found  by  him 
and  look  into  the  case  for  additional  evidence  to  uphold  a 
condusiou  of  fact,  that  Howe,  did,  when  or  after  he  became 
interested  in  the  enterprise,  superintended  by  plaintiff,  agree, 
jointly  with  those  that  hired  him,  to  reward  him  for 
his  services ;  we  should  find  the  fact,  that  Rowe  supposed 
not  only  that  he  was  elected  president  of  a  legal  corpora- 
tion and  that  he  supposed  he  acted  as  such,  but  also  quite 
satisfactory  evidence  that  he  never  intended  to  become  per- 
sonally liable  upon  a  contract  he  had  no  voice  in  making,  what- 
ever he  might  have  been  as  to  those  he  did  make.  The 
rights  of  the  plaintiff  as  to  those  with  whom  he  contracted, 
have  been  in  no  respect  impaired  by  the  incoming  of  .Rowe 
and  without  an  engagement  by  Eowe,  upon  some  considera- 
tion to  add  his  responsibility  to  those  with  whom  plaintiff 
contracted,  his  claim  to  recover  of  him  for  any  part  of  his 
services  is  without  foundation. 

The  judgment  appealed  from  as  well  as  that  entered  upon 
the  report  of  the  referee,  should  be  reversed  and  a  new  trial 
ordered. 

All  concur. 

Judgment  reversed. 
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Rf7       SS' 

IMS  615  /3oi^  D.  GiLLET,  Eespoodent,  v.  Oiles  Roberts^  Appellant 

Jide  purchaser  of  personal  property,  wrongfully  taken  from  the^ 
possession  of  the  owner,  is  not  liable  for  conversion  until  after  demand 
and  refusal. 

Where  words  are  relied  upon  to  constitute  a  conversion,  they  must  be 
uttered  in  proximity  to  the  property,  under  such  circumstances,  as  to 
show  a  determination  to  exercise  dominion  and  control  over  it,  and  a 
defiance  of  the  owner^s  rights. 

A  quantity  of  lumber,  wrongfully  cut  from  plaintifTs  lands  and  lying  in  i^^bs 
in  the  C.  river,  was  purchased  by  defendant  in  good  &ith  and  without 
notice  of  any  defect  in  the  title  of  the  vendor.  Upon  the  same  day,  plain- 
tiff^s  agent  informed  defendant  of  plaintiff's  dajm«  demanded  &e  lumber 
and  requested  defendant  to  take  the  rafts  and  land  tfhem  at  C,  where  plain- 
tiff would  pay  the  expenses.  Defendant  assented  to  this.  One  of  the  rafts 
got  fast  in  the  river  before  reaching  C,  the  others  defendant  landed  at  C. 
and  left  them  moored  to  the  river  b^nk ;  and  at  no  time  thereafter,  in  any 
way,  interfered  with  any  of  the  lumoer.  After  the  arrival  of  the  lumber  he 
saw  plaintiff  at  C,  who  asked  him  to  deliver  the  lumber  to  him.  Defend- 
ant replied  he  would  do  nothing  about  it;  that  he  would  leave  the  lumber 
where  it  was,  and  would  not  then  take  the  expenses.  Some  weeks  there- 
after plaintiff  called  upon  defendant  at  his  house,  thirty , miles  from  C, 
and  demanded  the  lumber.  Defendant  replied  that  he  did  not  want 
any  trouble,  was  willing  to  do  what  was  right,  and  that  he  would  not 
give  it  up  unless  he  could  get  relieved  from  pajring  therefor.  In  an 
action  for  conversion  of  the  lumber,  heldy  defendant  was  not  liable.*      * 

Dunning  v.  Austin  (34  Y t,  330)  disapproved,  and  Wooster  v.  Sherwood  (25 
N.  Y.,  278)  limited  and  distinguished. 

(Argued  September  25, 1878;  decided  January  term,  1874.) 

Appbax  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  affirming  a  judgment 
in  favor  of  plaintiff  entered  upon  the  report  of  a  referee. 

The  action  was  for  the  conversion  of  a  quantity  of  lumber. 

The  facts  sufficiently  appear  in  the  opinion. 

John  W,  Dmvn/ny  for  the  appellant.  Defendant  being  in 
possession  of  the  lumber,  under  a  fair  purchase,  was  prima 
facie  the  owner  thereof.  {Fish  v.  SlcuU^  21  Barb.,  333.)  To 
defeat  this  presumption  plaintiff  was  bound  to  establish  own- 
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ership  in  himBelf  by  proving  title  to  the  land  on  which  the 
lumber  grew.  {Marvin  v.  Cooper j  26  Barb.,  468 ;  JSuhbeU 
V.  Jtochestevy  8  Oow.,  115.)  The  fact  that  plaintiff  paid  taxes, 
cnt  timber  and  contracted  for  the  sale  with  Skinner,  is  not 
sufficient  to  show  him  in  actual  possession.  {Jackson  v.  MyerSj 
3  J.  R,  388 ;  Froet  v.  Ihmcan^  19  Barb.,  660.)  Plaintiff 
having  advised  the  sale  to  Dennis  conld  not,  by  rescinding 
his  contract  with  Skinner,  put  an  end  to  Dennis'  right  to  the 
lot  and  timber.  {Storrs  v.  Baker^  6  J.  Ch.,  166 ;  Moran  v. 
Hay8y  1  id.,  344;  TUton  v.  NeUon,  27  Barb.,  695.)  There 
was  no  conversion  of  the  lumber  by  defendant.  {Mormoi  v. 
Tbe8t,  33  Barb.,  24-26 ;  HoUyrooh  v.  Wright^  24  Wend.,  169 ; 
2  Greenl.  Ev.,  §  644 ;  Hill  v.  CoveUy  1  Comst.,  522 ;  Bowma/n 
v.  JEaton^  24  Barb.,  628 ;  Hawkins  v.  Hoffmam,^  6  Hill,  688 ; 
Packard  v.  Goman,  4  Wend.,  613 ;  48  N.  Y.,  492.)  Defend- 
ant was  released  from  liability  by  plaintiff's  going  on  the 
rafts  at  Coming,  exercising  act  of  ownership  over  them,  offer- 
ing them  for  sale  and  negotiating  a  sale.  ( Voahurg  v.  Wdchy 
11  J.  R.,  175 ;  Murray  v.  Burlingy  10  id.,  176 ;  ReyruMa 
V.  Shulef*j  5  Cow.,  326.)  The  authority  to  the  agent  to  con- 
vey should  have  been  proved.  {Hcmford  v.  McNair^  9 
Wend.,  64.)  The  deed  was  not  admissible  to  prove  title 
until  it  was  made  to  appear  that  the  grantor  had  title. 
{Soak  V.  Lonffj  10  Sergt.,  9.)  The  execution  of  the  deed  is 
not  authenticated  according  to  statute.  (2  R.  S.  [4th  ed.], 
163,  §§  6,  6.)  The  referee's  report  is  not  sustained  by  the 
evidence.  {Putnam  v.  JBtibbelly  3  Hand,  106;  Butler  v. 
Truslowj  66  Barb.,  293.) 

Geo.  T.  Sjpeficer  for  the  respondent.  By  claiming  title 
derived  from  plaintiff  defendant  admitted  that  title  to  be 
good.  {McBumey  v.  OuUery  18  Barb.,  203,  207.)  Defend- 
ant cannot,  therefore,  dispute  plaintiff's  title.  {Castle  v. 
l/oyesy  14  N".  T.,  239 ;  1  Greenl.  Ev.,  189,  190 ;  Sunt  v. 
Johnson,  19  N.  T.,  279,  298 ;  Machin  v.  Gartner,  14  Com., 
239.)  In  cutting  the  timber  Dennis  became  a  trespasser; 
and  wherever  found,  or  in  whatever  form,  it  belonged  to 
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plaintiflF.  {Oodtoin  r.  Ndin^  85  How.  Pr.,  402 ;  Van  Duesen 
V.  Younffj  29  Barb.,  9, 17 ;  DooliMe  v.  Eddy^  7  id.,  74 ;  Stme 
V.  Spragw,  20  id.,  509 ;  Erwin  v.  Olmsted^  7  Cow.,  229 ; 
Suffem  V.  Tavm&end^  9  J.  R.,  35 ;  Cooper  v.  Stover,  id.,  331 ; 
JUorrie  v.  TToi^,  3  Wend.,  104;  Pierpont  v.  Barnard,  6 
Bnr.,  304.)  Plaintiff  was  entitled  to  recover  the  highest 
price  from  time  of  the  conversion  to  trial.  {Wilson  v. 
Mathews,  24  Barb.,  296 ;  Mathews  v.  Cod,  56  id.,  430,  441,  ' 
442 ;  Homain  v.  Van  Alien,  26  N.  Y.,  309 ;  Burt  v.  Dutcher, 
34  id.,  496 ;  SgoU  v.  Bogers,  31  id.,  676.)  Plaintiff  was  enti- 
tled to  recover  the  value  of  the  lumber  in  the  condition  it 
was  when  demanded,  jjt  when  in  defendant's  possession. 
(Sedg.  on  Dam.,  484.)  The  porchase  b;  defendant  as  well 
as  by  Swimelj,  and  taking  possession  and  control  of  the  prop- 
erty, was  a  conversion.  {Dunning  v.  Austin,  34  Vt.,  330 ; 
Wooster  v.  Sherwood,  25  N.  Y.,  278,  287,  288.)  The  deed 
to  plaintiff  was  properly  received  in  evidence.  {Corlrni  v. 
Jackson,  14  Wend.,  619 ;  Jackson  v.  Livingstone,  7  id.,  136.) 

Earl,  C.  I  will  assume  without  discussing  or  deciding  it, 
that  upon  the  facts  as  disclosed  in  the  evidence,  the  title  to  the 
lumber  was  in  the  plaintiff,  and  that  at  the  time  he  first 
demanded  it  of  the  defendant  he  was  entitled  to  it.  But  I 
think  he  failed  to'  show  a  wrongful  conversion  of  it  by  the 
defendant.  One  Dennis  cut  and  removed  this  lumber  from 
the  land  claimed  by  the  plaintiff,  and  commenced  rafting  it 
upon  the  Cowanesque  river.  While  he  was  doing  so,  it  was 
seized  and  sold  by  the  sheriff  of  Tioga  county,  Penn.,  by  virtue 
of  an  execution  against  him.  At  such  sale  one  Swimely  bid 
it  off  and  took  possession  thereof.  So  far  as  appears,  he  was 
a  honafde  purchaser.  While  he  had  possession  of  the  r^fts 
in  the  river,  the  defendant  purchased  the  same  of  him  in 
good  faith  without  notice  of  any  defect  in  his  title.  Thus  far 
the  defendant  did  not  become  liable  for  a  conversion.  It  is 
well  settled  that  a  honafde  purchaser  of  personal  property 
at  a  sheriff's  sale  or  even  from  a  wrong-doer  is  not  liable  for 
a  conversion  without  a  demand  and  refusal.    {Ely  v.  Ehle, 
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8  Oomat.,  506 :  BarreU  v.  Warrm^  3  Hill,  348 ;  Tvmtam  v. 
Swa/rt^  4t  LaDS.,  268.)  The  plaintiff,  to  maintain  his  action, 
was  boand,  therefore,  to  show  that  the  defendant  was  gniltj  of 
a  conversion  of  the  Inmber  after  he  purchased  the  same.  I 
will  briefly  call  attention  to  all  the  material  facts  bearing  npon 
SDch  alleged  conversion.  After  the  purchase  the  defendant 
continued  to  raft  the  lumber  down  the  river,  and  on  the 
same  day,  while  he  was  thus  engaged,  plaintiffs  agent  called 
upon  him  and  informed  him  of  plaintiff's  claim  and  demanded 
the  lumber,  and  requested  him  to  take  the  rafts  and  land 
them  at  Coming,  promising  him  that  plaintiff  would  be  there 
and  pay  the  expense.  Defendant  assented  to  this  and  said  he 
would  land  the  lumber  as  requested  as  he  did  not  want  any 
trouble  about  it.  Thus  the  defendant  was  employed  by  the 
plaintiff  to  raft  the  lumber  to  Oorning,  and  he  landed  two  of 
the  rafts  at  Oorning  and  the  other,  before  it  reached  there, 
struck  and  got  fast  in  the  river.  The  two  rafts  were  left  hitched 
to  the  dock  in  the  river  at  Corning;  and  it  does  not  appear 
that  the  defendant  at  any  time  thereafter,  before  the  com- 
mencement of  this  suit,  in  any  way  interfered  with  the  lum- 
ber or  exercised  any  actual  dominion  whatever  over  it.  With 
the  exception  of  the  one  raft  which  did  not  reach  its  destina- 
tion, the  lumber  was  jnst  where  he  had  employed  and  directed 
the  defendant  to  place  it.  He  was  in  no  way  hindered  from 
taking  possession  of  it,  and  he  testified  that  he  was  actually 
upon  the  rafts  at  Coming  and  supposed  he  could  have  taken 
possession  of  the  lumber.  How  then  did  the  defendant  con- 
vert this  lumber }  It  is  claimed  that  he  did  it  by  something 
which  he  said,  and  I  will  call  attention  to  what  he  said  about 
it.  After  the  rafts  were  moored  in  the  river  at  Corning,  the 
plaintiff  called  upon  the  defendant  at  some  place  in  Coming 
and  asked  him  to  deliver  the  lumber  to  him,  saying  that  he 
would  pay  his  expenses.  Defendant  replied  that  he  would 
do  nothing  about  it,  that  he  would  leave  the  lumber  where 
it  was,  but  would  not  then  take  the  expenses,  that  he  must 
go  and  see  Swiipely.  This  was  all  that  was  said,  and  unless 
this  constituted  a  conversion  the  case  fails  to  show  any.    The 
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defendant  had  delivered  the  lamber  where  he  had  agreed  to. 
After  that  he  exercised  no  control  over  it  and  did  not  in  anj 
way  interfere  with  it.  Why  did  the  plaintiff  not  take  pos- 
session ?  There  was  nothing  to  prevent  his  doing  so.  The 
defendant  did  not  even  by  language  prohibit  his  doing  so. 
What  right  had  he  to  ask  the  defendant  to  make  any  other 
delivery,  and  why  did  he  ask  him  to  do  so  ?  What  other 
delivery  could  the  defendant  make  ?  Ho  was  certainly  not 
obliged  to  go  with  the  plaintiff  upon  the  rafts  and  there  make 
a  formal  surrender  and  delivery.  He  was  not  even  obliged 
to  say  to  the  plaintiff  upon  his  demand,  that  he  made  no 
further  claim  to  the  lumber  and  that  he  abandoned  all  right 
and  claim  which  he  may  have  supposed  he  had  to  the 
same.  He  was  not  obliged  to  take  his  expenses  or  do  any- 
thing about  it  and  without  some  active  interference  on  his 
part,  his  mere  passivity  and  quiescence  could  not  make  him 
liable  for  a  conversion. 

So  far,  then,  there  was  no  conversion  of  the  lumber.  After 
this,  on  the  fourth  day  of  October,  the  plaintiff  again  called 
upon  the  defendant  at  his  home,  thirty  miles  from  Corning, 
and  there  again  demanded  the  lumber  in  the  three  rafts.  The 
defendant  replied  that  he  did  not  want  any  trouble  about  the 
lumber ;  that  he  was  willing  to  do  what  was  right,  that  he 
would  not  give  it  up  unlesis  he  could  get  released  from  pay- 
ing the  men  he  bought  of.  Instead  of  going  thirty  miles  to 
demand  the  lumber  of  the  defendant,  why  did  he  not  take 
possession  of  it  I  What  was  there  to  prevent  him  ?  What 
did  he  expect  the  defendant  to  do,  particularly  at  such  a  dis- 
tance from  the  lumber  ?  If  the  defendant  had  then  asserted 
distinctly  that  he  owned  the  lumber,  it  would  not  have 
amounted  to  a  conversion.  Suppose  one  should  meet  me  at 
a  distance  of  thirty  miles  from  my  office,  and  declare  that  he 
owned  my  law  library  and  that  he  would  not  give  it  up,  he 
not  having  it  in  any  way  under  his  control  or  in  his  posses- 
sion ;  could  it  be  said  that  he  had  converted  the  same  t  No 
cases  have  yet  gone  so  far  as  to  hold  that  mere  words,  under 
such  circumstances,  could  constitute  a  conversion.    It  is  true 
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that,  to  confititute  a  conversion,  a  manual  taking  is  not  neces- 
sary; bat  where  words  are  relied  upon  they  must  be  uttered 
under  such  circumstances,  in  proximity  to  the  property,  as  to 
show  a  defiance  of  the  owner's  right,  a  determination  to  exer- 
cise dominion  and  control  over  the  property  and  to  exclude 
the  owner  from  the  execcise  of  his  rights.  {Bristol  v.  Burt^ 
7  Johns.,  255 ;  Murray  v.  Burling^  10  id.,  172 ;  Reynolds  v. 
Shuler,  6  Cow.,  823;  Cannah  v.  Hale,  23  Wend.,  462.) 

The  views  above  expressed  are  also  applicable  to  the 
demand  made  in  November,  after  two  of  the  rafts  had  been 
carried  away  by  a  flood.  On  the  fourth  of  October  one  raft 
had  been  carried  away.  As  to  all  the  lumber  carried  away 
by  the  flood  prior  to  a  demand,  the  impossibility  to  make 
a  delivery,  provided  there  had  been  no  prior  conversion,  was 
a  sufiicient  excuse  for  not  delivering.  {Hill  v.  Covelly  1  Comst., 
522 ;  Whitney  v.  Slauson,  30  Barb.,  276.) 

I  do  not  think  that  this  action  was  commenced,  or  decided 
by  the  referee,  upon  the  theory  that  there  was  any  conver- 
sion growing  out  of  the  alleged  demand  and  refusal,  but  upon 
the  theory  that  the  defendant  became  liable  by  the  simple 
purchase  of  the  lumber,  followed  by-taking  possession,  from 
Swimely,  who  had  no  title  against  the  plaintiff.     The  com- 
plaint does  not  allege,  and  the  referee  does  not  find,  any 
demand  and  refusal.    And,  in  opposition  to  the  cases  cited 
above,  the  counsel  for  the  respondent  claimed,  on .  the  argu  ■ 
ment,  that  no  demand  and  refusal  was  necessary  to  show  a 
conversion  and  that  the  defendant  was  liable  on  account  ol 
his  purchase  from  one  who  had  no  title,  without  a^^emand 
and  refusal,  citing  to  sustain  l^is  claim  the  cases  oi  Dunning  )\ 
V.  At^tin  (34  Vt.,  330),  and  Wooster  v.  Sherwood  (25  N.  Y.,  ^ 
278).     In  the  former  case  Poland,  Ch.  J.,  while  laying  down 
the  rule  as  claimed  by  the  plaintiff,  does  it  simply  because  h( 
considers  it  thus  settled  in   that   State,  at  the  same  tim( 
expressing  his  dissatisfaction  with  the  rule  and  acknowledg- 
ing that  it  is  settled  otherwise  in  Connecticut  and  other 
States,  as  well  as  England.    In  the  latter  case.  Judge  Wbioht 
says  he  was  inclined  to  the  opinion  that  an  action  of  trover 
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could  be  maintained  against  a  purchaser  from  a  wrong-doer 
without  demand  and  refusal.  But  he  cites  no  authority  and 
gives  no  reasons  for  the  opinion,  and  concludes,  after  express- 
ing the  opinion,  that  there  was  a  sulBScient  demand,  and  upon 
the  latter  ground  the  case  was  undoubtedly  decided.  The 
rule  is  a  reasonable  and  just  one,  that  an  innocent  purchaser 
of  personal  property  from. a  wrong-doer  shall  first  be  informed 
of  the  defect  in  his  title,  and  have  an  opportunity  to  deliver 
the  property  to  the  true  owner,  before  he  shall  be  made  liable 
as  a  tortfeasor  for  a  wrongful  conversion. 

I  am,  therefore,  of  the  opinion  that  the  judgment  should 
be  reversed  and  a  new  trial  granted,  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 


108  U9l     The  Fiest  National  Bak^  of  Cincinnati,  Bespondent,  v. 
i-jy    34  John  Kelly,  Sheriff,  etc..  Appellant. 

jS  1^  '^^^  indorsement  and  deliveiy  of  a  bill  of  lading  to  a  bank  as  collateral 
security  for  paper  discoonted,  operates  the  same  as  a  deliveiy  of  the 
goods;  and  the  bank  can  hold  them,  so  far  as  necessary,  to  i>ay  the  dis- 
counted paper  as  against  the  consignee  or  any  other  person. 
The  bank  in  such  case,  if  not  the  absolute  owner,  stands  in  the  position 
of  a  mortgagee  in  possession,  and  is  not  required  to  file  the  papers  as  a 
chattel  mortgage. 

(Argued  September  25,  1878;  decided  January  term,  1874) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  affirming  a  judgment 
in  favor  of  plaintiff  entered  upon  a  verdict. 

This  action  was  brought  in  form  to  recover  the  possession 
of  sixty-two  bales  of  cotton. 

Hiram  Daniel,  a  dealer  in  cotton  in  the  city  of  Cincinnati, 
doing  business  under  the  name  of  H.  Daniel  &  Co.,  in  the  month 
of  April,  1867,  came  to  the  plaintiff's  bank  with  a  bill  of  lad- 
ing for  the  sixty-two  bales  of  cotton  consigned  to  Smith  & 


1874.]       FiBST  Nat.  Ba^k  of  Cincinnati  v,  Kelly.  35 


Statement  of  case. 


Danning,  of  New  York,  to  which  was  attached  a  eight  draft 
on  the  consignees  for  $7,900,  which  the  plaintiff,  at  the  request 
of  Daniel,  cashed  to  enable  him  to  pay  for  the  cotton  at  the 
time  of  its  consignment.  The  draft  dnly  indorsed  was,  bj 
the  plaintiff,  forwarded  to  the  Fourth  National  Bank  of  New 
York  and  duly  presented  to  Smith  &  Dunning,  and  they 
refused  payment.  The  cotton  was,  tliereupon,  demanded  of 
Smith  &  Dunning,  on  behalf  of  the  plaintiff*,  who,  in  reply, 
said  they  would  give  it  up  on  an  order  from  Daniel.  This 
order  was  subsequently  procured,  but  did  not  produce  the 
cotton.  In  the  meantime  Smith  &  Dunning  commenced  an 
action  against  Daniel  on  an  alleged  prior  indebtedness  and 
bad  the  cotton  consigned  to  them,  attached  by  the  appropri- 
ate process  issued  to  the  present  defendant,  as  sheriff  of  New 
York. .  After  the  attachment  was  served,  nothing  further 
appears  to  have  been  done  in  that  action.  The  sheriff'  was 
substantially  indemnified,  and  Smith  &  Dunning  sold  the 
cotton  and  kept  the  proceeds.  This  action  is  brought  in  fact 
to  recover  the  amount  of  the  draft  discounted  by  the  plaintiff 
upon  the  security  of  the  cotton  consigned  to  Smith  &  Dun- 
ning, and  that  amount  was  recovered  in  the  court  below.   , 

The  verdict' was  for  the  amount  of  plaintiff's  claim  simply, 
and  the  judgment  an  absolute  one  therefor,  instead  of  being 
in  the  alternative. 

Further  facts  appear  in  the  opinion. 

A.  J.  Vamderpoel  for  the  appelMnt.  Plaintiff  not  having 
ffled  his  papers  according  to  the  statute  of  Ohio,  relative  to 
the  filing  of  chattel  mortgages,  the  transaction  was  void  as 
to  creditors.  (  Van  BvsJcirk  v.  Warren^  34  Barb.,  457 ;  Bk. 
of  Rochester  v.  Jonea^  4  N.  Y.,  497,  506 ;  City:  Bk.  v.  R. 
and  W.  R.  R.  Co.,  4A  id.,  136,  139 ;  Parshall  v.  Eggart,  52 
Barb.,  367,  372 ;  SJwpardson  v.  Orem^  21  Wis.,  539 ;  Fitz- 
hugh  v.  Wyman^  9  N.  Y.,  659.)  The  rule  of  damages  in  this 
case  is  not  the  highest  price  at  the  time  of  the  trial ;  but  if 
treated  as  a  conversion,  the  value  as  at  the  time  of  the  con- 
version.   {Mathews  v.  Cfae,  49  N.  Y.,  57, 62 ;  ScoU  v.  Rogers^ 
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31  id.,  676 ;  Markham  v.  Jaudon^  41  id.,  235 ;  Sedg.  on 
Dam.  [4th  ed.],  note,  pp.  654,  560.)  A  party  cannot, 
directly  or  indirectly,  impeach  his  own  witness.  {Hunt  v. 
Fish,  4  Barb.,  324 ;  People  v.  Safford,  5  Den.,  112,  118.) 
The  court  erred  in  allowing  the  witness  Fanning  to  testify  to 
conversations  with  Smith  &  Danning.  {Hart  v.  Horn,  2 
Camp.,  92 ;  Benjamin  v.  Smith,  4  Wend.,  332,  335 ;  Proctor 
V.  Lainson,  7  C.  &  P.,  629 ;  2  Qreenl.  Ev.,  §  583.) 

Livingston  K,  Miller  for  the  respondent.  The  delivery  of 
the  bill  of  lading  gave  plaintiff  an  absolute  tittle  to  the  goods. 
{Daws  V.  Greene,  24  N.  Y.,  638,  643,  644;  Rowh  v.  Deshler, 
3  Keyes,  572 ;  CLarh  v.  Mauran,  3  Paige,  373 ;  Bk.  of  Roch- 
ester V.  Jones,  4  Comst,  497,  605 ;  City  Bk,  v.  R.,  W.  and  O. 
R.  R,  Co.,  44  N.  Y.,  136 ;  Oayuga  Co.  Bk.  v.  Daniels,  47 
id.,  632 ;  M.  Bk.  of  Chicago  v.  Wright,  48  id.,  1 ;  Ind.  Nat. 
Bk.  V.  Colgate,  Alb.  L.  J.,  June  10, 1871,  390 ;  Bailey  v.  H. 
R.  R.  R.  Co.,  49  N.  Y.,  76,  77.) 

Reynolds,  C.  We  are  invited  to  decide  that  the  plain- 
tiff's bank  acquired  no  title  to  the  cotton,  for  the  reason  that 
all  the  papers  relating  to  the  transaction  were  not  filed  with 
some  town  or  village  clerk  in  the  State  of  Ohio',  as  a  chattel 
mortgage. 

The  law  has  long  been  settled,  that  the  discount  of  a  draft, 
under  the  circumstances  disclosed  in  this  case,  passed  to  the 
party  advancing  the  money  upon  the  faith  of  the  bill  of  lad- 
ing, without  fraud ;  not  only  the  legal  title  to  the  property, 
but,  in  the  eye  of  the  law,  the  transfer  of  the  bill  of  lading 
was  regarded  as  an  actual  delivery  and  an  actual  change  of 
the  possession.  This  has  been  so  often  decided  that  it  is 
scarcely  necessary  to  refer  to  authority,  but  a  few  will  suf- 
fice. {Bank  of  Rochester  v.  Jones,  4  N.  Y.,  497 ;  Dows  v. 
Greene,  24  id.,  638 ;  City  Bank  v.  Rome,  W.  and  0.  R.  R., 
44  id.,  136;  Cayuga  Co.  Bank  v.  Daniels,  47  id.,  632;  Ma- 
rine  Bank  of  Chicago  v.  Wright,  48  id.,  1 ;  Baily  v.  Hud- 
son R.  R.  R.,  49  id.,  76,  77.)    A  further  and  full  discussion  of 
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the  ^hole  subject  will  be  fonnd  in  the  very  exhaustive  notes 
to  tlie  great  case  of  LicJcbarrow  v.  Maaon^  in  the  seventh  edi- 
tion of  Smith's  Leading  Cases,  by  Hare  and  Wallace  (vol.  1, 
pp.  1147-1227).  It  is  very  clear,  therefore,  that  this  case, 
upon  eminent  authority,  has  no  analogy  to  those  requir- 
ing the  filing  of  papers  given  as  a  mortgage  security,  with- 
out the  actual  delivery  at  the  time  of  thQ  property  mort- 
gaged and  a  continued  change  of  the  actual  possession. 
Nothing  more  need  be  claimed  here  than  that  the  transfer 
of  the  bill  of  lading,  in  good  faith  and  upon  a  valuable 
consideration,  was  equal  to  the  manual  possession  of  the 
property  it  assumed  to  represent.  In  this  respect  it  has 
been  said  that  the  bill  of  lading  being  only  a  symbol  of  the 
goods  it  represents,  its  possession  confers  '^  no  more  power 
over  the  property  than  would  the  possession  of  the  property 
itself."  Again  it  is  said  that  "  a  bill  of  lading  will  pass  the 
property  upon  a  hona  fide  indorsement  and  delivery,  when  it 
is  intended  so  to  operate,  in  the  same  manner  as  a  direct 
delivery  of  the  goods  themselves  would  do  if  so  intended." 
{Newaom,  v.  Thornton^  6  East,  ^X^per  Ellbnborough,  Ch.  J., 
and  Gross,  J.)  And  Eble,  Ch.  J.,  in  Meyerstein  v.  Barber 
(L.  R  [2  C.  P.],  38-45),  said :  "  While  the  goods  are  afloat 
the  bill  of  lading  represents  them,  and  the  indprsement  and 
delivery  of  the  bill  of  lading  operate  exactly  the  same  as 
delivery  of  the  goods  themselves  to  the  assignee,  after  the 
ship's  arrival,  would  do."  We  are,  therefore,  obliged  to 
assume  that  the  plaintiff  in  this  case  had  a  good  title  to  the 
cotton ;  so  that  it  might  hold  it  against  the  whole  world,  so 
far  as  it  should  be  necessary  to  pay,  with  interest,  the  money 
advanced  to  Daniel  upon  the  draft  discounted  when  the  cot- 
ton was  consigned  to  Smith  &  Dunning. 

The  case  of  The  Bank  of  Rooheater  v.  Jones  (4  N.  Y.,  497), 
which  has  been  approved  by  all  the  subsequent  cases  decided 
by  the  court  of  last  resort  in  this  State,  seems  to  be  entirely 
decisive  of  this.  In  this,  as.  in  that  case,  the  consignee  was 
apparently  the  creditor  of  the  consignor.  The  consignee, 
however,  could  only  dispose  of  the  goods  by,  in  some  proper 
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form,  recognizing  the  right  of  the  party  advancing  to  reim- 
bnrsement  out  of  the  proceeds  of  the  goods  consigned.  If, 
without  the  due  recognition  of  this  right,  the  consignee 
should  receive  and  dispose  of  the  goods  to  his  own  use,  he 
must  respond  as  in  an  action  for  the  wrongful  conversion  of 
the  property.  It  is  undoubtedly  true  that  the  plaintiff  had 
not  an  indefeasible  title  to  the  cotton.  When  the  debt  was 
paid,  Daniel,  or  those  who  succeeded  him  in  his  right,  might 
reclaim  it  or  its  proceeds,  or  any  surplus  that  should  remain. 
In  this  sense  alone  could  the  transaction  be  regarded  as  a 
pledge  or  mortgage.  In  either  case  the  result  is  the  same, 
for  the  transfer  of  the  bill  of  lading  passed  both  title  and,  in 
in  the  law,  actual  possession,  and  Smith  &  Dunning  could 
not  convert  the  cotton  to  their  own  use  without  extinguish- 
ing the  plaintiff's  title  by  payment  of  its  debt.  It,  therefore, 
is  not  of  particular  consequence  what  name  is  given  to  the 
transaction.  If  not  the  absolute  owner,  the  plaintiff  was  a 
mortgagee  in  actual  possession  when  the  cotton  was  wrong- 
fully converted  by  the  defendant,  and  it  was  not  necessary, 
under  any  law,  to  file  the  papers  as  a  chattel  mortgage. 

It  is  supposed  that  some  error  was  committed  to  the  preju- 
dice of  the  defendant  on  the  question  of  the  amount  of  dam- 
ages, but  after  diligent  search  we  have  not  been  able  to  discover 
it.  It  is  a  very  wholesome  and  well  settled  rule,  that  a  party 
assigning  error  must  be  able  to  point  it  out  with  reasonable  pre- 
cision. It  seems  quite  probable  that  the  plaintiff  recovered 
only  the  amount  it  had  advanced  upon  the  cotton,  with  inter- 
est and  expenses  of  protest.  This  was  the  value  of  the  plain- 
tiff's interest  in  the  cotton,  and  all  that  it  really  ought  to  recover 
of  anybody.  Upon  the  evidence  the  jury  may  have  found, 
and  probably  did  find,  that  the  cotton  at  the  time  of  its  seiz- 
ure exceeded  in  value  that  amount ;  and,  if  so,  it  is  very  clear 
that  the  defendant  has  no  cause  of  complaint.  If  the  jury 
were  even  guided  by  the  lowest  average  market-price  of  low 
middling  cotton  in  May,  1867,  that  amount,  with  interest  from 
the  time  of  the  conversion,  would  exceed  the  amount  of  the 
verdict.    It  is,  therefore,  very  clear  that  the  evidence  admit- 
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ted,  under  the  objection  of  the  defendant,  that  afterward 
cotton  was  sold  in  the  New  York  market  at  higher  figures, 
produced  no  injury  to  the  defendant,  and  it  may  be  very  well 
doubted  whether  the  form  of  the  objection  to  the  evidence 
was  such  as  that  it  could  be  made  available  for  any  purpose. 
The  great  question  of  fact  which  appears  to  have  been  liti- 
gated on  the  trial  was,  whether  the  advance  of  the  plaintiff 
was  made  upon  the  faith  of  the  bill  of  lading  and  draft,  and 
the  jury  found  for  the  plaintiff  on  that  issue,  under  instruc- 
tions which  we  find  unexceptionable.  We  find  nothing  in 
the  charge  to  the  jury  upon  the  question  of  damages,  save 
that,  if  they  found  that  the  advance  was  made  on  the  strength 
of  the  bill  of  lading,  then  the  plaintiff  was  ^'  entitled  to 
recover  the  amount  claimed ; "  and  this,  we  may  assume,  was 
the  amount  advanced,  with  interest.  We  are  bound  to 
indulge  in  every  reasonable  intendment  in  favor  of  support- 
ing a  verdict,  and  in  this  case  we  do  no  violence  to  the  obvi- 
ous fact  in  saying  that  the  plaintiff  only  recovered  the  amount 
advanced,  with  interest  and  expenses  of  protest,  and  that  the 
jury  were  of  the  opinion  that  the  value  of  the  cotton  at  the 
time  of  conversion  was  either  equal  to  or  greater  than  the 
damages  awarded  by  the  verdict. 

It  is  objected,  also,  that  the  plaintiff  was  allowed  to 
impeach  its  own  witness,  Daniel.  Being  a  non-resident  of 
the  State,  his  testimony  had  been  taken  on  behalf  of  the 
plaintiff  by  commission  and  duly  returned,  and  upon 
which  the  plaintiff  was  prepared  to  go  to  trial.  It  happened, 
however,  that  on  the  day  of  trial,  Daniel  appeared  personally 
in  court,  and  of  course,  his  testimony  taken  on  commission, 
could  not  be  read  and  he  was  orally  examined,  and  his  evi- 
dence was  not  equal  to  the  plaintiflPs  expectation,  nor  in  all 
respects  in  harmony  with  that  previously  given  when  taken 
on  commission.  It  appeared  on  his  oral  examination,  that 
he  had  before,  in  the  same  case,  given  evidence  on  commis- 
sion. There  was  a  question,  whether  an  order  of  Daniel 
upon  Smith  &  Dunning,  dated  the  8th  of  May,  1867,  was, 
in  fact,  signed  on   that  day  or  on  the  eleventh.     In  giving 
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his  evidence  on  the  commission,  Daniel  had  sworn  that  the 
order  was  signed  on  or  about  its  date ;  but,  in  his  oral  evi- 
dence had  said,  it  was,  in  tact,  signed  on  the  eleventh  and 
dated  back.  I  do  not  see  how  that  question  was  at  all  mate- 
rial, in  the  view  we  take  of  the  case ;  for  the  rights  of  the 
plaintiff  did  not  in  any  respect  depend  upon  any  order  that 
Daniel  could  then  make  on  Smith  &  Dunning  for  the 
delivery  of  the  cotton  to  the  plaintiff.  But,  the  counsel  for 
the  plaintiff,  assuming  that  the  fact  of  the  exact  date  of  the 
order  was  material,  asked  Daniel  whether  he  recollected, 
when  examined  as  a  witness  on  commission,  he  was  asked 
to  testify  to  anything  that  would  make  for  either  party,  and 
whether  he  recollected  of  mentioning  the  circumstances  of 
the  letter  (or  order)  being  dated  back.  To  this  the  defend- 
ant objected,  that  the  question  was  irrelevant  and  immaterial, 
but  the  evidence  was  received,  and  the  witness  stated  that 
he  did  not  recollect.  It  is  enough  to  say,  that  the  ground 
of  objection  on  the  trial  did  not,  in  the  remotest  degree, 
indicate  the  precise  objection  now  taken,  and  for  that  reason, 
it  may  be  overruled.  The  testimony  of  Daniel  taken  on 
the  commission,  was  afterward  given  in  evidence  without 
objection.  Both  his  oral  and  written  evidence  was  submitted 
to  the  jury,  and  they  doubtless,  gave  it  all  the  consideration 
to  which  it  was  entitled. 

We  may  fairly  assume  that  Smith  &  Dunning  are  the  real 
defendants  in  this  action.  They  had*  the  cotton  and  gave 
the  sheriff  an  accountable  receipt  for  it,  and  it  has  not  been 
since  heard  from.  They  may  have  used  it  for  their  own 
benefit  and  it  is  not  violent  to  assume  that  they  did.  Whether 
their  declarations  in  relation  to  the  transaction  were  proper 
evidence  against  the  sheriff  we  need  not  consider.  I  think 
they  were,  but  as  no  ground  was  assigned  by  counsel  for  the 
rejection  of  the  evidence,  we  may  safely  assume  that  none 
could  be  given. 

The  form  of  the  verdict,  is  not,  perhaps,  in  exact  accord- 
ance with  the  ordinary  practice ;  but  no  question  seems  to 
be  made  in  regard  to  it.    If  it  is  desired  by  the  defendant, 
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the  judgment  may  be  modified  by  directing  a  return  of  the 
cotton,  with  all  the  costs  in  all  the  courts,  or  the  judgment 
below  may  be  affirmed  with  costs.  {FUzhugk  v.  Wirrum^  9 
N.  Y.,  559.) 

All  concur. 

Judgment  affirmed. 


Sarah  A.  Hand,  Respondent,  v.  The  Williamsburgh  City 
Fire  Insurance  Company,  Appellant. 

Plaintiff  leased  to  C,  certain  premises,  with  the  pnvilege  of  pur- 
chasing at  a  stated  price,  the  term  to  commence  April  1st,  1861.  C. 
paid  an  installment  of  rent  in  advance,  and  proposing  to  make  improve- 
ments, with  the  knowledge  and  assent  of  all  the  parties,  procured  a 
policy  of  insurance  for  $3,000,  to  be  issued  by  defendant,  dated  March 
90,  1861,  in  ^rms  insuring  the  plaintiff,  loss,  if  any,  payable  to  C, 
the  policy  was  intended  for  the  benefit  of  plaintiff  and  C. ;  the  latter,  in 
case  of  loss,  to  be  entitled  to  an  indemnity  for  rent  and  money  expended 
in  rel>airs.  C.  took  possession  about  April  first,  he  made  no  repairs. 
A  loss  occurred  to  the  amount  of  $3,100.  C.  assigned  his  interest  in 
the  policy  to  plaintiff,  the  latter  made  due  proof  of  loss,  no  notice  of 
loss  by  or  on  behalf  of  C.  was  given.  Hdd^  that  plaintiff  was  entitled 
to  recover  the  full  amount  of  the  loss. 

The  policy  contained  a  clause,  that,  in  case  of  loss  the  insured  should  not 
recover  more  than  the  proportion  thereof,  which  the  amount  thereby 
insured  bore  to  the  whole  amount  of  insurance.  Plaintiff  then  had'  a 
policy  in  another  company,  which  provided  for  notice  to  and  written 
assent  of  the  company  in  case  of  other  insurance,  or  in  default,  that 
the  policy  should  be  wholly  void;  no  notice  was  given  of  the  insurance 
effected  with  defendant,  or  assent  obtained.  Upon  notice  of  the  loss 
being  given  to  the  president  of  said  other  company,  he  declared  that 
it  refused  to  pay  on  account  of  the  failure  to  comply  with  said  provis- 
ion; no  proofs  of  loss  were  served  on  said  company  and  no  measures 
taken  to  coUect  of  it.  Eddy  that  as  there  was  no  express  agreement, 
that  the  insured  should  continue  other  insurance,  it  was  competent  for 
plaintiff  to  cancel  the  other  policy  without  the  defendant's  assent,  and  as 
by  its  terms  it  became  wholly  void,  she  was  not  bound  to  make  an 
attempt  to  enforce  it ;  and  as  there  was  no  other  insurance  in  force, 
defendant  was  not  entitled  to  have  the  loss  apportioned,  but  was  liable 
for  the  lull  amount. 

(Argued  September  26, 1878 ;  decided  January  term,  1874.) 
Sickles — Vol.  XII.        6 
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Appeal  from  a  judgmeut  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  afiirming  a 
judgment  in  favor  of  the  plaintiff,  entered  on  a  verdict. 

This  action  was  brought  upon  a  policy  of  fire  insurance. 

The  facts  pertinent  to  the  questions  presented  on  the 
appeal  sufiiciently  appear  in  the  opinion. 

Livingston  K,  MiUer  for  the  appeUant.  Plaintiff's  neg- 
lect to  notify  the  Westchester  Insurance  Company  is  a  default 
on  her  part,  which,  if  it  has  caused  a  loss,  is  one  that  she 
cannot  impose  upon  defendant.  {McMahon  v.  P.  M.  &  F. 
Ins.  Co.,  2  Frost  [N.  H.],  15  ;  BiXbrougk  v.  Met.  Ins.  Co., 
5  Duer,  587.)  Plaintiff  cannot  as  against  defendant,  say  the 
Westchester  policy  is  canceled.  {Hathom  v.  Ger.  Ins.  Co.,, 
55  Barb.,  28.)  Other  insurance  mentioned  in  the  policy 
means  other  insurance  obtained  by  the  same  parties  and  for 
the  same  interest,  not  by  other  parties  having  other  interests. 
{Nichols  V.  F.  M.  F.  Ins.  Co.,  1  Al.  [Mass.],  63 ;  (  Woodbury 
Svgs.  Bh.  V.  C.  0.  Ins.  Co.,  31  Conn.,  518 ;  JEt/na  Ins.  Co., 
N.  r.  V.  Tyler,  12  Wend.,  507;  16  id.,  385;  Pitney  y. 
Glens  FaUs  Ins.  Co.,  61  Barb.,  335.)  If  plaintiff  did  not 
know  of  the  insurance  in  the  Williamsburgh  company,  then 
it  could  not  affect  her  rights  against  the  Westchester  com- 
pany.   {Tillon  V,  Kingston  Ins.  Co.,  7  Barb.,  546.) 

Andrew  Boardman  for  the  respondent.  The  contract  of 
insurance  between  plaintiff  and  defendant  being  in  writing 
cannot  be  varied  by  parol  evidence.  {Loraine  v.  Thomlin- 
son,  Doug.,  564 ;  Creery  v.  HoUey,  14  Wend.,  26 ;  Astor  v. 
Union  Ins.  Co.,  7  Cow.,  202.)  Plaintiff  was  the  proper 
party  to  bring  the  action.  {Owen  v.  F.  J.  S.  Ins.  Co.,  10 
Abb.  [N.  S.],  166 ;  Wood  v.  N.  W.  Ins.  Co.,  46  N.  Y.,  421.) 
If  the  insurance  had  been  made  in  favor  of  plaintiff  without 
her  knowledge,  the  property  insured  being  hers,  she  had  a  right 
at  any  time  to  ratify  it  and  could  hold  defendant  on  it.  {Lee 
V.  Adsit,  37  N.  Y.,  78-87 ;  Waring  v.  Indemnity  F.  Ins. 
Co.,  45  id.,  606 ;  Thompson  v.  Am.  Tontine   Co.,  46  id., 
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674 ;  2  Duer  on  Ins.,  38-39 ;  1  Phil,  on  Ins.  [5th  ed.],  §§  388- 
389,  p.  202 ;  Steinback  v.  Ehindander^  3  J.  Cas.,  281 ; 
MicJdes  V.  Nia.  Ins.  Co.j  1  Hall,  247 ;  Fumey  v.  N.  B.  Ins. 
Co.j  8  Mete,  348;  Hagadom  v.  Olwerson^  2  M.  &  S.,  485.) 
Plaintiff  was  under  no  contract,  express  or  implied,  to  con- 
tinue the  insurance  in  the  Westchester  company.  {Jeff'.  Ins. 
Co.  V.  Coihsalj  7  Wend.,  73 ;  Alston  v.  Mech.  M.  Ins.  Co.y 
4:  Hill,  329 ;  WaU  v.  Hoto.  Ins.  Co.,  14  Barb.,  383.)  Plain- 
tiff having  before  the  fire  lost  all  claim  against  the  West- 
diester  company  had  the  right  to  a  fhll  recovery  against 
defendant.  {Mdlm  v.  Earn.  F.  Ins.  Co.y  17  N.  T.,  609 ; 
Bigler  v.  N.  Y.  C.  Ins.  Co.,  22  id..  402 ;  Mvssey  v.  At.  M. 
Ins.  Co.,  14  id.,  79 ;  Spearman  v.  Nia.  Ins.  Co.,  46  id.,  531 ; 
Springfield  Ins.  Co.  v.  AUen^  43  id.,  389 ;  Hygum  v.  jEtna 
Ins.  Co.,  11  Iowa,  21 ;  Forhush  v.  West.  Mass.  Ins.  Co.,  4 
Gray,  337.)  Proof  of  non-payment  of  the  premium  is  inad- 
missible to  affect  the  validity  of  a  policy.  {N.  Y.  C.  Ins. 
Co.  V.  Nat.  Pro.  Ins.  Co.,  20  Barb.,  469 ;  Goit  v.  Nat.  Pro. 
Ins.  Co.,  25  id.,  189;  Bap.  Chv/rch  of  BJdyn.  v.  BJdyn.  Ins. 
Co.,  19  N.  T.,  305 ;  Bouton  v.  M.  L.  Ins.  Co.,  25  Conn.,  542 ; 
Sheldon  v.  Conn.  M.  L.  Ins.  Co.,  id.,  207.) 

LoTT,  Ch.  0.  The  first  question  presented  by  the  appeal  in 
this  case  is,  whether  the  plaintiff  was,  under  the  terms 
of  the  policy  considered  in  connection  with  the  facts  herein- 
after mentioned,  entitled,  to  recover  the  amount  of  loss 
and  damage  by  fire  to  the  building  covered  thereby,  assum- 
ing it  to  have  been  in  force  at  the  time  the  fire  occurred. 
It  bears  date  on  the  30th  day  of  March,  1861,  and,  in 
express  terms,  insures  the  plaintiff,  by  name,  against  such 
loss  and  damage  to  the  amount  of  $3,000,  but  declares  that 
the  loss,  if  any,  shall  be  payable  to  K.  E.  Curtis.  The  fact 
of  damage  done  to  the  building  by  fire  on  the  6th  of  April, 
1861,  and  that  the  amount  or  extent  thereof  was  $2,100,  was 
admitted.  It  was  proven  that  the  plaintiff  held  the  legal 
title  to  the  premises  described  in  the  policy,  under  and  by 
virtue  of  a  deed  to  her,  dated  June  11,  1849,  and,  also,  that 
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the  said  R.  E.  Curtis  had,  subsequent  to  the  fire  and  previous 
to  the  eomnaencement  of  this  action*  transferred  to  the  plain- 
tiff all  his  right,  title  and  interest  in  and  to  the  policy,  and 
to  any  avails  or  receipts  which  might  be  derived  there- 
from, and  all  sums  of  money  due  and  to  grow  due  thereon. 
Evidence  of  the  due  and  timely  service  by  the  plaintiff  of 
the  preliminary  proof  of  loss  on  the  defendant  was  also  given. 
Thisse  facts  clearly  entitled  her  to  a  recovery  unless  the 
matters,  to  which  I  shall  now  refer,  deprived  her  of  that 
right. 

It  appears  that  the  plaintiff,  in  1860,  leased  the  property  to 
Curtis  for  the  term  of  five  years  from  the  1st  day  of  April, 
1861,  giving  him  the  privilege  of  purchasing  it  for  $20,000. 
The  plaintiff  vacated  it  in  the  latter  part  of  March,  1861,  and 
Curtis  took  possession  thereof  on  or  about  the  first  day  of  April 
thereafter.  He  paid  $700  for  six  months  rent.  Proof  was 
given  tending  to  show  that  Curtis  intended  to  make  improve- 
ments on  the  property  ;  and  being  desirous  to  have  insurance 
thereon  to  indemnify  him  for  the  amount  of  the  rent  and  for 
the  expenditures  he  might  incur  in  making  such  improvements, 
he  entered  into  a  negotiation  with  the  plaintiff,  and  also 
with  the  defendant,  which  resulted  in  the  issuing  of  the  policy 
in  question  with  the  assent  of  all  of  the  parties  for  the  benefit 
of  the  plaintiff  and  Curtis ;  the  latter  to  be  entitled  to  an 
indemnity,  in  case  of  loss,  for  the  rent  and  money  expended 
by  him  in  such  improvements.  It  does  not  appear  that  any 
notice  of  loss  by  Curtis,  or  on  his  behalf,  was  ever  given  to 
the  defendant,  or  that  he  paid  out  or  incurred  any  expenses  for 
or  toward  the  improvement  of  the  building. 

I  see  no  ground  or  reason  for  holding  that  the  plaintiff  was, 
in  consequence  of  the  facts  and  circumstances  above  stated, 
debarred  from  the  right  to  recover  to  the  full  extent  of  the 
damage  done  or  sustained  by  the  building  described  in  the 
policy.  She  was  the  owner  thereof,  and,  although  Curtis  had 
the  privilege  of  purchasing  it,  that  right  had  never  been 
exercised.  He  was,  therefore,  lessee  only ;  and  assuming 
that  he,  as  such,  was  entitled  to  be  reimbursed  for  all  loss  sus- 
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tained  by  him,  and  that  he  under  the  clause  declaring  that 
the  loss  should  be  payable  to  him,  might  have  demanded  and 
enforced  the  collection  thereof,  if  he  had  not  made  an 
assignment  of  his  interest,  it  is  unnecessary  to  consider  the 
effect  of  that  provision  as  against  the  plaintiff,  it  being 
shown  that  all  claims  he  had,  and  all  money  due  or  to  become 
due  to  him  had  been  assigned  to  the  plaintiff,  and  that  she 
alone  was  thereby  entitled  to  recover  whatever  was  payable 
by  the  defendant.  The  plaintiff,  by  the  terms  of  the  policy, 
was  the  party  insured.  She  had  clearly  an  insurable  interest, 
both  at  the  time  of  the  insurance  and  at  the  time  of  the  fire, 
to  the  full  extent  of  the  damage  to  the  building  insured.  She, 
under  and  by  virtue  of  the  contract  of  insurance,  would  have 
had  the  legal  right  to  indemnity  for  all  the  loss  she  sustained 
by  reason  of  the  fire  at  the  time  it  occurred,  had  it  not  been 
provided  and  declared  that  the  amount  thereof  should  be 
payable  to  Curtis.  His  transfer  placed  her  in  the  same  situa- 
tion that  she  would  have  occupied  if  such  provision  and  dec- 
laration had  not  been  inserted. 

The  next  question  arises  on  the  following  facts :  The  policy 
contains  this  provision,  viz.,  ^^  Other  insurance  permitted 
without  notice  until  required.'*  It  also  provided  further, 
as  follows :  ^^  That  if  any  other  insurance  has  been  or  shall 
hereafter  be  made  upon  the  said  property,  not  consented  to 
by  this  company  in  writing  hereon,  or  if  the  said  property 
shall  be  sold  or  conveyed,  or  if  this  property  shall  be 
assigned  without  the  consent  of  the  company  obtained  in 
writing  hereon,  or  if  the  assured  shall  make  any  attempt  to 
defraud  the  company,  then,  and  in  every  such  case,  this 
policy  shall  be  null  and  void.  In  case  of  loss  the  insured 
shall  not  recover  on  this  policy  any  greater  portion  of  the 
loss  or  damage  sustained  to  the  subject  insured  than  the 
amount  hereby  insured  shall  bear  to  the  whole  amount  insured 
on  the  said  property." 

There  was,  at  the  time  the  insurance  in  question  was 
effected,  other  insurance  on  the  said  building  and  other 
buildings,  under  a  policy  issued  to  the  plaintiff  and  in  her 
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name  by  the  Westchester  County  Mntaal  Insurance  Com- 
pany, on  the  26th  day  of  March,  1860,  to  the  amount  of 
$4,500,  in  which  it  was  declared  that  the  loss,  if  any,  was 
"  payable  to  Julia  Kellogg."  This  policy  by  its  terms  pro- 
vided, among  other  things,  as  follows,  viz. :  "  That  all  other 
insurances  against  loss  by  fire,  effected  or  to  bo  effected,  on 
the  premises  hereby  insured,  shall  be  notified  to  the  secretary 
of  the  oompamy^  and  the  assent  of  the  company  written  on  the 
policy,  or  in  default  thereof,  this  policy  shall  thenceforth  be 
wholly  void ;  and  if  such  assent  shall  be  refused,  the  deposit 
note  and  ratable  proportion  of  cash  on  hand  shall  be  returned, 
subject  to  a  deduction  of  one  per  cent  on  the  deposit  note ; 
and  in  case  of  any  other  insurance  against  fire  upon  the 
premises  hereby  insured,  the  insured  shall  not  be  entitled 
under  this  policy  to  any  greater  portion  of  such  loss  or  dam- 
age,  than  the  amount  hereby  insured  shall  bear  to  the  whole 
amount  insured  on  the  same  property."  The  fact  of  tliis  insur- 
ance having  been  effected  and  in  full  force  was  communicated 
to  and  known  by  the  defendant  at  the  time  its  policy  was  issued. 
No  notice  was  given  by  or  on  behalf  of  the  plaintiff  to  the 
Westchester  County  Insurance  Company,  or  its  secretary,  of 
the  policy  of  insurance  issued  by  the  defendant  or  of  the 
insurance  effected  by  her  thereby ;  and  she,  in  the  notice  or 
proof  of  her  loss  given  and  delivered  to  the  defendant,  stated 
that  the  insurance  under  the  policy  of  that  company,  before 
the  time  of  the  fire,  became  and  was  "  void."  It  does  not 
appear  that  any  proof  of  loss  was  ever  served  on  that  com- 
pany by  or  on  behalf  of  the  plaintiff,  although  notice  of  the 
damage  was,  two  days  thereafter,  given  to  it  in  writing;  but 
it  is  shown  that  its  president  informed  the  plaintiff's  attorney 
shortly  atlerward  that  it  refused  to  pay  anything  on  account 
of  the  loss,  on  the  ground  that  it  had  not  received  any  notice 
of  the  insurance  by  the  defendant,  and  that  it  claimed  the 
benefit  of  the  provision  in  its  policy  as  to  other  insurance 
without  notice,  above  set  forth.  No  suit  has  been  com- 
menced and  no  other  action  or  measures  have  been  taken 
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for  the  collection  of  the  loss,  or  any  part  thereof,  from  that 
company. 

It  is  claimed,  on  behalf  of  the  defendant,  that  the  above 
facts  preclude  the  plaintiff  from  any  recovery  whatever,  or 
in  any  event  of  more  than  the  amoant  insured  by  it  bears 
to  the  whole  amonnt  insured  by  both  companies.  This 
claim  is  based  on  the  ground  that  the  plaintiff  could  not,  by 
her  omission  to  give  the  Westchester  company  the  notice, 
required  by  its  policy,  of  the  additional  insurance,  increase 
the  amonnt  which,  in  case  of  its  continuance,  would  have 
been  payable  by  the  defendant.  This  appears  plausible,  but 
the  answer  to  it  is  that  there  was  no  express  agreement 
with  the  defendant  that  the  insurance  in  force  in  that 
company  should  be  continued,  and  I  am  not  aware  nor 
informed  of  any  principle  on  which  such  a  contract  should 
be  implied.  The  plaintiff^s  dealing  and  her  transaction  with 
each  company  was  distinct  and  independent  of  the  other, 
and  it  was  competent  for  her,  at  any  time,  to  cancel  either 
policy  without  the  assent  of  the  other,  and  neither  policy 
requires  a  notice  of  the  termination  or  discontinuance  of 
the  insurance  that  had  been  effected  under  the  other.  The 
effect  of  the  provision,  while  in  force,  was  to  prescribe  and 
determine  the  extent  of  the  liability  assumed  and  to  be 
borne  under  such  circumstances;  but  no  other  consequence 
resulted  from  the  provision  in  the  several  policies  in  relation 
to  the  matter  than  was  declared  therein. 

It  is  also  insisted  that  the  plaintiff  was  bound  to  take  legal 
measures  to  enforce  a  claim  for  a  portion  of  the  loss  sustained 
by  her  against  the  Westchester  company,  and  that  its  exemp- 
tion from  liability  can  only  be  determined  by  a  judgment  of 
a  court  establishing  such  exemption.  I  do  not  concur  in  this 
view  of  the  plaintiff's  duties  or  right.  The  policy  of  the 
Westchester  company  declared,  in  express  terms,  that  a  default 
by  the  assured  in  notifying  its  secretary  of  other  insurance 
effected  or  to  be  effected  on  premises  insured  thereby,  and  in 
having  the  assent  of  that  company  thereon,  would  make 
that  policy  ^^  wholly  void;  "  not  merely  Voidable,  at  its  election. 
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on  the  discovery  of  the  fact  otherwise  than  by  such  notice. 
It  wonld  be  a  useless  and  likely  to  be  an  expensive  pro- 
ceeding for  a  party  to  commence  a  suit  on  a  policy  that  had 
become  wholly  void  by  his  own  act.  If  the  defendant  was 
satisfied  when  this  suit  was  commenced,  that  the  policy  of 
the  Westchester  company  was  still  in  force,  I  am,  at  present, 
not  aware  of  any  rule  that  would  have  prevented  it  from  com- 
mencing a  suit  or  taking  measures  itself  to  seek  contribution, 
and  impleading  all  the  parties  for  the  determination  of  the 
question.  There  would  have  been  as  much  probability  of  a  suc- 
cessful result  to  such  a  litigation  as  in  an  action  which  the 
defendant  claims  should  have  been  prosecuted  by  the  plaintiff 
against  that  company.  It  was,  however,  competent  to  raise  the 
question  as  to  its  liability,  so  far  as  it  affected  the  extent  of  recov- 
ery in  this  action  as  between  the  parties  thereto ;  and  it  was 
properly,  in  my  opinion,  held  by  the  court  at  circuit  and  at 
General  Term,  that  there  was  no  other  insurance  on  the 
property  than  that  effected  by  the  defendant,  and  that  it  was 
liable  for  the  full  amount  of  loss  established  by  the  plaintiff. 

The  exceptions  taken,  during  the  progress  of  the  trial,  to 
the  admissibility  of*  evidence  and  other  questions  of  a  minor 
character  presented  by  the  counsel  for  the  appellant  in  his 
points,  have  been  considered,  and,  without  referring  to  them 
with  particularity,  I  deem  it  suflScient  to  say  that  none  of 
them  call  for  or  justify  a  reversal  of  the  judgment  appealed 
from.    It  must  therefore  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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William  D.  Mott,  aa  Administrator,  etc.,  et  al.,  Respondents,      150  ue 
V.  Ebyilla  Eiohthyeb  et  al.,  Appellants. 

The  rule  excluding  parol  evidence  tending  to  explain,  modify  or  contra- 
dict written  instruments  applies  as  well  to  subsequent  as  to  prior  or 
cotemporaneous  oral  declarations  of  the  parties. 

Three  brothers,  D.,  G.  and  A.»  were  tenants  in  common  of  certain  real 
estate.  In  view  of  a  division,  giving  to  D.  his  portion  in  severalty,  G. 
and  A.  executed  an  instrument  under  seal,  dated  April  21,  1835,  by 
which  G.  agreed  that  his  share  should  remain  with  A.^s  undivided,  and 
he  constituted  A.  his  attorney,  to  take  a|id  receive  his  portion;  A.  to 
take  charge  of  the  two  undivided  shares  and  the  **  charge,  direction, 
use  and  income  of  said  estate **  to  belong  to  A.,  **his  heirs,  executors 
or  administrators  or  assigns  forever."  As  a  consideration,  A.  agreed  to 
give  G.  a  home  with  him  and  to  support  him ;  G.,  in  case  of  his  mar- 
riage or  of  ill  usage  by  A,  reserved  the  right  to  have  his  portion  set 
off  and  to  resume  control  of  it ;  G.  agreed  that  he  would  not  at  any 
time  revoke  the  power  of  attorney,  save  for  one  of  the  causes  above 
mentioned.  He  also  had  the  right  to  devise  his  estate  as  he  chose. 
Seldj  that  this  instrument  conveyed  to  A.  an  estate  in  fee,  subject  to  be 
defeated  by  a  resumption  of  the  estate  for  one  of  the  causes  specified 
or  by  a  devise,  and  that  upon  the  death  of  G.  intestate,  A.  having 
performed  on  his  part,  the  latter  would  take  under  it  an  absolute  title. 

On  the  seventh  of  May,  thereafter,  A.  and  G.  executed  another  instru- 
ment under  seal,  modifying  the  first;  by  it,  a  specified  tract  of  land  was 
agreed  to  be  set  off  as  G.'s  share,  and  a  sum  of  money  (the  amount  to 
be  determined  by  arbitrators),  awarded  to  him  to  be  paid  by  A  to  make 
their  shares  equal,  which  sum  was  to  remain  in  A*s  hands  with  G.*8 
share  of  the  personal  estate,  and  out  of  it  A.  to  build  farm  buildings 
on  said  tract,  if  G.  should  serve  upon  him  a  written  notice  of  his  desire 
to  seek  a  new  home,  ffeldf  that  this  instrument  did  not  work  a  re-con- 
veyance by  A.,  and  that  the  former  instrument  remained  in  force,  save 
as  modified. 

On  the  eleventh  of  May  G.  executed  to  A.  a  quitclaim  deed  of  the  tract 
so  set  off,  to  A.,  **lus  heirs  and  assigns  forever,  to  have  and  to  hold 
♦  ♦  ♦  in  trust,  for  the  purpose  of  securing  "  to  G.  a  "  good  comfortable 
living  and  maintenance  under  contingencies  of  sickness,  infirmities  and 
old  age."  Held,  that  if  the  habendum  clause  was  intended  to  cut  down 
A*8  interest  to  an  estate  for  life  of  G.,  it  was  repugnant  to  the  premises 
of  the  deed  and  void;  that  no  trust  was  created,  such  as  is  authorized  by 
the  Revised  Statutes  (1  R.  8.,  728,  §  55);  that  the  real  estate  in  fee  simple 
was  conveyed  to  A.,  charged  with  or  upon  condition  that  he  support 
G.;  and  that  G.  having  been  supported,  upon  his  death,  the  land  became 
A's.,  freed  from  any  charge  or  trust 
SicKELS— Vol.  XIL        7 
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Also,  hdd^  that  the  three  instruments  were  not  so  nearly  cotemporaneoua 
as  to  be  taken  and  construed  together;  but  that  if  so  construed  the 
result  would  be  the  same. 

(Argued  September  26,  1878;  decided  January  term,  1874.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  of  the  fourth  judicial  department,  modifying, 
and  affirming  as  modified,  a  judgment  in  favor  of  plaintiffs, 
entered  upon  the  report  of  a  referee. 

This  was  an  action  brought  by  plaintiffi  as  heirs  at  law  and 
next  of  kin  of  George  Eichtmyer,  late  of  Oonesville,  Scho- 
harie county,  deceased,  against  defendants,  the  widow,  next 
of  kin  and  heirs  at  law  of  Abraham  Richtmyer,  to  recover 
certain  real  estate  and  the  value  of  certain  personal  property 
alleged  to  have  been  held  in  trust  by  said  Abraham  for  the 
benefit  of  George,  his  heirs  and  next  of  kin. 

Prior  to  1836,  Peter  Richtniyer  died,  leaving  three  sons, 
David,  George  and  Abraham ;  by  his  last  will,  after  certain 
legacies  and  devises,  he  devised  and  bequeathed  to  his  said 
three  sons  all  the  residue  of  his  estate,  real  and  personal. 
Having  in  view  a  division  of  the  estate,  George  and  Abra- 
ham, on  the  2l8t  day  of  April,  1835,  entered  into  an  agree- 
ment, under  their  hands  and  seals,  of  which  the  material 
provisions  were  as  follows : 

"  Whereas,  by  the  last  will  and  testament  of  our  beloved 
father,  Peter  Richtmyer,  bearing  date  at  Broome,  Schoharie 
county,  August  the  eleventh,  eighteen  hundred  and  seven- 
teen, after  providing  for  our  dear  mother,  Heythe,  and  our 
several  sisters  therein  mentioned,  did  order  and  devise  unto 
his  three  sons,  Daniel,  George  and  Abraham,  that  all  the  resi- 
due and  remainder  of  his  estate,  both  real  and  personal,  after 
the  debts  and  legacies  were  paid,  that  said  property  should  be 
divided,  share  and  share  alike,  and,  whereas,  we  at  this  time 
conceive  it  necessary  that  a  division  of  said  property  should 
be  made  so  far  as  relates  to  setting  off  one  equal  third  part 
to  Daniel,  he  having  a  &mily  and  children  grown  up." 

"  I,  the  said  George  Richtmyer,  being  desirous  that  my 
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share  shall  be  and  remain  in  an  undivided  moiety  in  connec- 
tion with  the  moiety  or  share  of  my  brother,  Abraham,  and 
placing  full  confidence  in  him  hereby  do  make,  constitute  and 
appoint  and  by  these  presents  have  constituted  and  appointed 
my  brother  Abraham  Richtmyer  my  true  and  lawful  attorney 
for  me,  and  in  my  name,  and  for  my  use  and  benefit  to  ask, 
demand  and  receive  from  the  said  John  Ferguson,  John 
Richtmyer  and  Asa  Starkweather  (the  referees  to  make  divi- 
sion and  partition  of  the  real  estate  only),  my  just  and  full 
proportion  as  bequeathed  to  me  by  my  beloved  father  agree- 
able to  said  will,  and  upon  the  receipt  thereof  to  make, 
execute  and  deliver  a  general  release  or  special  release  dis- 
charging my  claim  and  right  to  the  property  so  far  as  it  shall 
be  divided,  hereby  ratifying  and  confirming  all  and  singular 
whatsoever  my  said  attorney  shall  do  in  the  premises  by  virtue 
hereof,  and,  whereas,  I,  the  said  George  Richtmyer,  having 
toiled  in  common  with  my  brothers  to  earn  and  keep  said 
property,  and  being  an  unmarried  man,  and  advanced  to 
middle  age  or  past,  desiring  not  to  be  burdened  with  the 
management,  care  and  anxiety  pertaining  to  earthly  posses- 
sions, and  desiring  to  have  and  keep  a  comfortable  home,  and 
to  have  and  enjoy  the  necessary  comforts  of  life  in  sickness 
and  health,  hereby  do  agree  with  my  brother  Abraham  to 
live  with  him  and  to  enjoy  in  common  with  him  the  necessary 
comforts  of  life,  do  hereby  agree  that  my  brother  Abraham 
shall  take  the  charge  and  direction  of  the  two  undivided 
shares  of  said  estate,  that  he  shall  or  may  consult  with  me 
whenever  he  is  at  a  loss,  and  in  all  bargains  and  directions 
relative  to  the  same  he  shall  think  fit  and  proper  to  give,  I 
agree  to  acquiesce,  and  Abraham  Richtmyer  hereby  agrees  to 
provide  for  me  at  all  times  during  my  condition  of  celibacy, 
good  wholesome  food,  decent  wearing  apparel,  and  to  take  all 
necessary  care  of  me  in  sickness  and  health,  to  fiirnish  for  me 
at  all  times,  if  I  choose  to  travel,  suitable  means  of  convey- 
ance and  necessary  money  in  my  pocket,  and  I  am  to  be  at 
my  option  to  labor  or  not,  as  I  shall  choose,  and  my  brother 
Abraham  agrees  not  to  suffer  my  estate  to  lessen  and  dimin- 
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ish  for  want  of  care,  or  by  hazard,  or  by  negligence,  and  I 
am  and  at  all  times  shall  be  at  fall  liberty  to  devise  and  will 
my  estate  to  whom  I  please,  or  upon  shift  of  circamstances  in 
life  by  marriage,  or  upon  any  good  and  substantial  reason  of 
ill  usage  or  mal-treatment,  which  shall  be  so  judged  by  any 
three  disinterested  men.  I  am  and  shall  be  at  liberty  to  have 
my  moiety  or  share  of  said  property  set  oflF  to  me,  and  be  at 
liberty  to  provide  for  myself  in  any  way  and  manner  I  shall 
choose ;  but  if  my  brother  Abraham  shall  fulfill  this  agree- 
ment on  his  part  according  to  the  true  intent  and  meaning 
thereof,  his  home  shall  be  my  home,  and  his  watch,  care, 
charge  and  use  of  my  estate  shall  be  his  during  my  state  of 
celibacy.  I,  the  said  George  Richtmyer,  hereby  do  also  by 
virtue  of  said  power  of  attorney,  authorize  my  brother  Abra- 
ham  to  receive  my  full  share  and  proportion  of  the  personal 
estate,  and  to  keep  an  account  of  the  appraised  value  or 
estimated  value  agreed  upon  by  us,  and  also  I  hereby  do 
authorize  and  empower  my  said  brother  to  pay  my  full  share 
of  the  debts  now  owed  by  the  estate,  and  to  keep  an  account 
of  the  same  to  the  intent  that  upon  my  devising  my  estate  I 
may  know  what  to  devise,  or  upon  my  being  able  to  show 
such  cause  as  upon  the  judgment  of  any  three  disinterested, 
judicious  men,  mutually  chosen  by  us,  I  may  separate -my 
property  from  his.  But  without  such  cause  thus  shown,  or 
any  of  the  causes  before  mentioned,  I  agree  not  to  revoke 
this  letter  of  attorney,  and  that  the  charge,  direction,  use  and 
income  of  said  estate  shall  be  and  belong  to  my  brother 
Abraham,  his  heirs,  executors,  or  administrators  or  assigns 
forever." 

On  the  7th  day  of  May,  1835,  the  said  George  and  Abra- 
ham executed  under  their  hands  and  seals  another  instrument, 
of  which  the  following  are  the  material  provisions  : 

^'  Whereas,  on  the  seventh  day  of  May,  eighteen  hundred 
and  thirty-five,  we,  George  Richtmyer  and  Abraham  Richt- 
myer,  having  reviewed  this  agreement,  do  conceive  it  to  be 
defective,  and  may  lead  to  greater  inconveniences  and  dif- 
ficulties, and  mutually  agree  to  amend  the  same. 
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^  First  All  that  part  of  the  agreement  which  relates  to 
George's  share  of  the  real  estate  remaining  in  common  with 
Abraham's  share  is  hereby  abrogated,  and  in  lieu  thereof,  it 
is  agreed  that  lot  number  six,  *  *  *  containing  three 
hundred  and  seven  acres  and  iiffcj-eight  hundredths  of  an  acre 
shall  be  set  off  to  the  share  of  George  Bichtmyer,  and  that 
it  shall  be  the  duty  of  the  referees  named  within,  to  order 
and  award  to  said  George  so  much  money  to  be  paid  to  him 
by  said  Abraham  as  will  make  the  share  of  George  equal  to 
the  value  of  one-third  part  of  the  whole  of  the  real  estate  to 
be  divided.  And  it  is  hereby  mutually  agreed  between  said 
George  and  Abraham  that  the  amount  of  money  thus 
awarded  to  make  his  share  of  real  estate  equal,  and  the 
amount  of  money  his  share  of  the  peraonal  property  shall  be 
ralued  to  be  worth  shall  be  put  together  and  remain  with 
Abraham  Richtmyer  in  the  same  manner  as  by  the  preceding 
agreement  the  undivided  estate  was  to  remain  in  Abraham's 
hands.  And  it  hereby  is  further  mutually  agreed  between 
said  George  and  Abraliam,  that  out  of  the  whole  amount  of 
money  dae  to  George  when  his  share  of  debts  are  due  to  the 
estate  shall  be  added :  First.  Abraham  shall  pay  my  share 
of  the  debts  the  estate  owes.  Second.  He  shall  build  upon 
eaid  part  of  the  real  estate  to  be  set  off  to  George,  a  good, 
comfortable  farm-house,  one  and  a  half  stories  high,  of  suf- 
ficient size  for  a  farmer  and  his  family,  and  a  small  bedroom 
and  parlor  for  said  George,  in  case  it  shall  be  his  choice  here- 
after not  to  live  with  Abraham.  Also  a  wood-house  and 
necessary  sheds  adjoining  the  barn,  and  to  finish  said  build- 
ings, and  the  expense  thereof  shall  be  deducted  from  said 
amount,  and  the  residue  of  said  amount  remaining  in  Abra- 
ham's  hands  shall  be  at  George's  disposal  in  the  same  manner 
as  by  the  first  agreement  was  to  be  his  share  of  the  real 
estate,  and  said  Abraham  is  to  pay  the  same  consideration 
for  the  use  of  said  money  and  land  as  by  the  first  agreement 
he  was  to  pay,  and  the  before  mentioned  buildings  shall  be 
commenced  within  one  year  after  George  shall  give  to 
Abraham  written  notice  of  his  intention  to  seek  a  new  home, 
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and  shall  be  finislied  within  two  years  thereafter,  or  after  the 
service  of  the  notice ;  and,  whereas,  Abraham  conceives  it 
necessary  to  build  a  small  house  on  said  lot  next  or  this  year 
for  a  farmer  to  live  in,  and  it  is  agreed  that  George  shall  be 
at  his  option  to  allow  the  expense  of  said  small  house  to  be 
deducted  from  the  amount  or  to  sell  to  Abraham  half  an  acre 
of  land  where  it  stands,  or  for  Abraham  to  move  off  said  build- 
ing as  said  George  shall  choose,  and  that  the  betbre  mentioned 
letter  of  attorney,  so  far  as  it  relates  to  tlie  personal  property, 
shall  be  and  remain  good  and  valid,  and  that  the  charge  and 
management  of  my  real  estate  shall  belong  to  Abraham  in 
the  same  manner  as  was  agreed  upon  by  the  preceeding  agree- 
ment. *  *  *  *  And  the  said  Abraham  agrees  to 
improve  George's  part  of  the  real  estate  generally,  agreeably 
to  sound  directions,  and  especially  whenever  George  shall 
request  it  to  be  done,  by  clearing  up,  and  fencing  whenever 
Abraham  shall  conceive  it  consistent  with  his  other  business, 
and  such  improvements  shall  be  paid  for  in  the  same  manner 
as  those  specified,  and  whenever  any  land  shall  be  cleared  all 
the  timber  worth  sawing  shall  be  saved.  But  the  value  of 
such  improvements  shall  be  proportionate  to  the  time  they 
shall  be  in  his  use,  and  the  increased  value  of  his  land.  The 
management  and  direction  of  the  business  shall  belong  to 
Abraham  so  long  as  they  shall  live  together." 

Lot  No.  6  was  set  off  to  George.  On  the  11th  day  of  May, 
1835,  George  executed  to  Abraham  a  full  and  formal  quit- 
claim deed  of  lot  No.  6,  which  contained  this  the  habendum 
clause : 

"  To  have  and  to  hold  the  said  lot  of  land  with  the  appur- 
tenances in  trust,  for  the  purpose  of  securing  to  the  party  of 
the  first  part  a  good,  comfortable  living  and  maintenance, 
under  contingencies  of  sickness,  infirmity  and  old  age  to  the 
said  party  of  the  second  part,  his  heirs  and  assigns,  to  the 
sole  and  only  proper  use,  benefit  and  behoof  of  the  said 
party  of  the  second  part,  his  heirs  and  assigns  forever." 

Under  these  instruments,  Abraham  assumed  the  manage- 
ment and  control  of  George's  share  of  the  property,  and  con- 
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tinned  to  control  it  and  receive  the  rents  and  profits  until 
his  death.  George  was  cared  for  and  maintained  until  his 
death,  in  pursuance  of  the  aerreements.  He  never  marriedi 
and  died  intestate. 

The  referee  decided  that  Abraham  took  the  property 
simply  in  trust,  and  that  the  heirs  at  law  of  George  were 
the  owners  in  fee  of  the  real  estate  set  off  to  him,  and 
directed  judgment  to  that  effect,  also  for  the  plaintiff's  pro- 
portion of  the  value  of  the  personal  property  since  realized 
from  the  sales  of  lumber,  etc.,  and  the  difference  in  value  as 
awarded  to  equalize  the  shares  of  the  real  estate,  together 
with  interest  on  some  of  the  items.  A  separate  judgment  was 
also  awarded  against  defendant  Ervilla,  for  timber  cut  from 
the  land  by  her  order  after  the  death  of  Abraham,  her  hus- 
band. The  General  Term  modified  the  judgment  by  deduct- 
ing interest,  and  the  amount  awarded  against  defendant 
Ervilla,  and  affirmed  it  as  modified. 

Lyman  Tremain  for  the  appellants.  A  devise,  grant  or 
conveyance  of  the  "  use  and  income  forever,"  of  real  or  per- 
sonal estate,  carries  the  land  and  personal  estate  itself. 
(Craig  v.  Craig,  3  Barb.  Gh.,  76;  2  Jar.  on  Wills  [2d  ed.], 
380 ;  ^eed  v.  lieedj  9  Mass.,  372 ;  Anderson  v.  Greble,  1 
Ashm.,  136;  Dix  v.  Manners,  1  Spencer,  142;  ^ox  v, 
PAelps,  17  Wend.,  393;  JS/iodes  v.  Rhodes,  3  Sandf. 
Ch.,  239.)  In  construing  a  grant,  the  rule  is,  that  when 
anything  is  granted,  all  the  means  to  obtain  it  and  all  the 
fruits  and  effects  of  it  are  also  granted.  (Shep.  Touch., 
89 ;  9  Mete.,  536 ;  Rood  v.  E.  R,  R.  Co.,  18  Barb.,  80-85.) 
The  deed  from  George  of  May  11,  1835,  was  a  grant  with  a 
condition  subsequent,  and  the  title  could  only  be  divested 
by  a  breach  of  such  condition.  (Kent's  Com.  "  conditions 
subsequent ; "  1  R.  S.,  748,  §  2.)  This  instrument  having 
been  admitted  by  the  pleadings,  neither  party  can  upon  the 
trial  deny  its  legal  execution  and  delivery,  or  in  any  way, 
or  manner,  invalidate  it.  (Code,  §§  149,  153,  168;  Voorh. 
Code   of   1867,  p.   338,  and  cases  there  cited ;    Brazil  Vi 
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Isham,  2  Kern.,  9 ;  McKyri7ig  v.  BvU,  16  N.  Y.,  297.) 
The  fact  found  by  the  referee  that  the  consideration  named 
in  the  deed  were  not,  in  fact,  paid,  can  have  no  influence  npon 
this  case.  {Merriam  v.  Harseniy  2  Barb.  Ch.,  232 ;  Bar- 
num  V.  Child y  6  Paige,  526;  1  Sandf,  59;  McOrea  v.  Pur- 
man^  16  Wend.,  460 ;  Pritchard  v.  Brown^  4  N.  H.,  397 ; 
Mason  v.  Lord^  40  E.  Y.,  477 ;  Matthews  v.  Coe^  49  id.,  57.) 
The  statute  which  authorizes  a  suit  against  the  next  of  kin 
(2  E.  S.,.451,  §§  23,  24),  does  not  aid  these  plaintiffs; 
the  widow  is  not  embraced  in  the  words  "  next  of  kin." 
{Dichms  v.  N.  Y.  C.  R.  R.  Co.,  23  K  Y.,  158 ;  2  Kent's 
Com.  [5th  ed.],  136 ;  3  Ves.  Jr.,  244,  and  note  a;  Oarrieh  v. 
Ld.  Camden,  14  id.,  372 ;  2  Jar.  on  Wills,  36.)  No  judg- 
ment  or  decree  can  be  based  upon  a  fact  proved,  but  not 
averred  in  the  complaint.  {Brazil  v.  lahami,  2  Kern.,  9 ; 
Lefler  v.  Fidd,  50  Barb.,  407.)  Defendants  were  tenants  in 
common  in  the  real  estate,  and  no  action  of  ejectment  would 
lie  on  the  fa^ts  proved.  (2  R.  S.,  307,  §  27 ;  4  N.Y.,  63 ;  10 
Wend.,  414,  540.)  In  an  action  by  one  partner  for  an  account- 
ing the  general  rule  is,  that,  in  the  absence  of  any  demand 
and  refusal  to  account,  no  costs  are  recovered.  (Col.  on  Part., 
§  389,  and  note ;  7  Paige,  443 ;  2  Sandf.  Ch.,  448.)  In 
interpreting  the  instruments  "A,"  "  B"  and  "O,"  no  parol 
evidence  can  be  received  or  weighed  which  contradicts,  or  in 
any  manner  modifies  or  varies  them.  {Jackson  v.  Troup,  16 
J.  R.,  172;  WhaUon  v.  Kauffman,  19  id.,  97;  EurUer  v. 
Hunter,  17  Barb.,  25,  78 ;  Harper  v.  Albany  M.  Ins.  Co., 

17  N.  Y.,  194 ;  Zamott  v.  H.  R.  F.  Ins  Co,,  id.,  199,  note ; 
Durgin  v.  Ireland,  14  id.,  822 ;  Mumford  v.  HaUett,  1  J. 
R.,  533 ;  Pierson  v.  Hooker,  3  id.,  68  ;   Wells  v.  Baldvn/n, 

18  id.,  45 ;  1  Greenl.  Ev.,  316-321 ;  Thmipson  v.  Ketcham, 
8  J.  R.,  189 ;  PaUison  v.  Hull,  9  Cow.,  747;  La  Farge  v. 
Picket,  5  Wend.,  187.)  The  confessions  of  parties  are  subject 
to  the  same  exception  as  parol  evidence.  {  WdZ.  Canal  Co.  v. 
Hathaway,  8  Wend.,  480 ;  2  Abb.  Dig.,  700,  §  1204  ;  Jack- 
son V.  Cole,  457 ;  Jackson  v.  Dennison,  4  Wend.,  558 ;  Jack- 
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son  V.  Belhiapy  12  J.  R.,  96;  Oibney  v.  Marchay^  34  N. 
T.,  301 ;  Law  v.  MorrUU^  6  Wend.,  277.) 

Henry  Smith  for  the  respondents.  The  material  papers 
"were  all  made  sabstantially  at  the  same  time,  and  they  are 
all  to  be  read  together.  {PcmtJcs  v.  Comatocky  59  Barb.,  16, 
33 ;  Rubber,  etc.,  v.  Hov&y,  19  Abb.  [N.  S.],  74,  76 ;  Davis 
V.  Bush,  McC.  &  Y.  Exch-,  89  [J.  Am.  od.] ;  Van  Hagen  v. 
Rensselaer y  8  J.  K.,  420;  Braylrook  v.  Atty.-OenLy  9  H.  L. 
Cas.,  150 ;  Orop  v.  Norton,  2  Atk.,  76 ;  Whithech  v.  Waite, 
16  N.  Y.,  532 ;  Morris  v.  Whitcher,  20  id.,  41 ;  (7it^fe  v. 
Jones,  28  id.,  284 ;  MoU  v.  Coddington,  1  Abb.  [N.  S.],  290 ; 
1  Bob.,  267.)  Parol  evidence  is  admissible  to  show  that  a 
deed,  absolute  in  form,  was,  in  fact,  given  in  trust.  {Siemon 
V.  Schlock,  29  N.  Y.,  698 ;  33  Barb.,  9  ;  Swinburne  v.  Sunn- 
bume,  28  N.  Y.,  568.)  The  clause  in  the  stipulation  of 
April  twenty-first,  as  to  the  personal  property,  gave  to  Abra- 
ham its  use  only.  {Lounsbury  v.  Purdy,  18  N.  Y.,  517, 
519 ;  16  Barb.,  376.)  If  any  of  these  papers  appear  incon- 
sistent those  which  seemed  designed  to  contain  the  basis  of 
the  arrangement  of  the  parties  would  exercise  the  moulding 
and  controlling  influence,  and  in  this  case  it  would  be  the 
stipulation.    {Blossom  v.  Griffin,  3  Kern.,  569 ;  Morris  v. 

Whitcher,  20  N.  Y.,  41 ;  WhiUock  v.  Waine,  16  id.,  532 ; 
Clute  V.  Jones,  28  id.,  280 ;  Moore  v.  Meecham,  10  id.,  207 ; 
1  Grecnl.  Ev.,  §§  283,  286.)  Trustees  must  not  in  general 
be  allowed  to  take  by  mere  construction  a  greater  estate  than 
the  nature  of  the  trust  demands.  (Liff.  &  Bull,  on  Trustees, 
and  cases  cited,  ^^,  789,  792,  801 ;  Hill  on  Trustees,  239 ; 
Curtis  V.  Price,  2  Ves.,  89,  100 ;  Beaumont  v.  Marquis,  19 
Beav.,  198.)  By  the  stipulations  of  April  twenty-first  and 
May  seventh,  Abraham  became  the  attorney  and  trustee  of 
George,  and  upon  the  face  of  it,  the  deed  t)f  May  eleventh 
is  in  trust.  (1  Story  Eq.  Jur.,  §§  321,  323 ;  Smith's  Man. 
Eq.,  205   [1st  Am.  ed.]  ;    Mac  Nh  note  to  Whitackre  v. 

Whitackre,  Mac  If.  Select  Cos.,  45,  M. ;  CoJbv/m  v.  Mor- 
ton, 3  Keyes,  298,  300,  304,  305  ;  McMahn  v.  AUen,  35  N. 
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T.,  410,  411 ;  Tate  v.  WMiainson,  L.  R,  5  [Ch.  App.  Per- 
kins' note  to  Am.  ed.j ;  Kerr  oa  Frauds  and  Mistake,  106, 
109,  281  [2  Eng.  ed.]  ;  1  Greenl.  Ev.,  §§  287,  295  a,  296  a ; 
Iddings  v.  Bruetij  4  Sandf .  Ch.,  223 ;  Wormby  v.  Wormiyy 
8  Wheat.,  421 ;  Frevost  v.  Grata  Peters^  C.  C,  364 ;  State 
V.  Van  VeoAten,  11  Paige,  21,  26;  Bclton  v.  Gardner y  3 
id.,  273.)  Abraham's  declarations  as  to  the  manner  in  which 
he  held  this  property  were  admissible.  {Jackson  v.  Bondy 
4  J.  R.,  230 ;  Jackson  v.  Van  Duseny  5  id.,  144-156 ;  Pitts 
V.  Wilder y  1  Comst.,  483 ;  0.  &.  H.  Notes,  696,  644,  646 ; 
1  Greenl.  Ev.,  §§  109,  189,  et  seq.)  If  the  court  can  see  that 
a  just  and  legal  result  has  been  arrived  at,  it  will  not  disturb 
the  judgment.  {Forrest  v.  Forresty  25  N.  Y.,  601 ;  8  Bosw., 
641 ;  People  v.  GongaleSy  35  N.  T.,  60 ;  Ville  v.  GosSy  49 
Barb.,  98 ;  Claa^k  v.  Brooksy  2  Abb.  [K  S.],  385.)  There 
was  no  improper  joinder  of  causes  of  action.  {RicMmyer  v. 
Sichtinyery  60  Barb.,  56,  58-60,  and  cases  cited ;  Farmer  v. 
Farmery  1  H.  L.  Gas.,  724,  750 ;  Scott  v.  Gumseyy  60  Barb., 
164,  181 ;  1  Storj  Eq.  Jur.,  §  457 ;  Hopk.  Ch.,  416 ;  3 
Paige,  222,  517 ;  2  id.,  180 ;  4  Sandf.  Ch.,  224 ;  Story  Eq. 
PL,  §§  202,  207,  208,  210,  214 ;  12  Abb.,  47 ;  4  Bosw.,  537 ; 
6  How.,  381-382 ;  3  Abb.,  206 ;  17  N.  Y.,  598,  606-608 ; 
16  id.,  84,  94-97;  Gen.  M.  Ins.  Co.  v.  Benson,  5  Duer,  168 ; 

1  Barb.  Ch.,  92;  4  Sandf.  Ch.,  224;  11  K  Y.,  494;  2  R. 
S.,  451,  §  23 ;  2  Edm.  St.,  470 ;  2  id.,  452-455 ;  2  id.,  472 ; 

2  id.,  455,  §§  52,  63 ;  2  id.,  474,  475 ;  Kellogg  v.  Olmsteady 
6  How.,  487 ;  jr.  T.  <&  C.  v.  SchuyUry  17  N.  Y.,  592 ;  34 
id.,  30 ;  7  Abb.,  41, 38  ;  Barb.,  534 ;  34  How.,  302  ;  Towner 
V.  Tooleyy  38  Barb.,  698,  606-608 ;  Trustees  v.  KeUoggy  16 
N.  Y.,  84;  General,  v.  Benjsouy  5  Duer,  168;  Armstrong  v. 
IlaRy  17  How.,  76 ;  Pagsley  v.  Aikeny  11  N.  Y.,  494 ;  Ben- 
jamin V.  TayloTy  12  Barb.,  328.) 

Eabl,  C.  The  rights  of  the  parties  in  this  action  depend 
mainly  upon  the  construction  and  effect  to  be  given  to  the 
three  written  instruments  marked  upon  the  trial  exhibits  A, 
B  and  C.    Parol  evidence  cannot  be  used  to  explain,  modify 
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or  contradict  these  writings.  The  rule  which  excludes  snch 
evidence  applies  not  only  to  prior  and  cotemporaneous  oral 
declarations,  but  with  equal  force  to  subsequent  declarations. 
The  object  of  putting  agreements  into  writing,  is  to  exclude, 
as  said  by  Lord  Coke,  a  resort  to  "  the  uncertain  testimony  of 
slippery  memory."  A  writing  would  be  of  little  consequence 
unless  in  construing  it,  judges  are  to  be  confined  to  the 
language  used.  They  may  resort  to  surrounding  circumstances 
so  as  to  stand  in  the  very  light,  as  near  £^s  possible,  which 
the  parties  stood  in.  But  this  they  may  do,  not  to  import 
anything  into  the  writing  which  is  not  expressed  by  the 
language  used,  but  that  they  may  understand  the  language, 
and  whatever  the  language  is  found  clearly  to  import,  must 
be  held  to  have  been  intended  by  the  parties,  no  matter  how 
strongly  facts  not  contained  in  the  writing  point  to  a  contrary 
intention.  The  intention  after  a  resort  to  such  helps  as  the 
law  allows,  must  be  sought  for  in  the  writing  alone. 

In  disposing  of  this  case,  we  must  assume  that  exhibits  A,  6 
and  C  were  valid  instruments.  There  is  no  allegation  in  the 
complaint  that  they  were  procured  by  fraud,  or  that  George 
Ilichtmyer  was  incompetent,  or  that  he  was  in  any  way 
imposed  on  by  his  brother  Abraham.  They  are  treated  as 
valid  in  the  complaint,  and  copies  of  them  are  annexed 
thereto.  They  are  in  no  way  assailed  in  the  complaint,  and 
the  only  duty  we  have  in  reference  to  them,  is  to  determine 
what  they  mean.  By  exhibit  A,  which  bears  date  April  21, 
1835,  George  Richtmyer,  agreed  with  his  brother  Abraham, 
that  his  share  of  the  real  estate,  owned  by  the  three  brothers 
in  common,  should  remain  undivided  with  Abraham's  share, 
and  he  constituted  Abraham  his  attorney,  to  take  and  receive 
his  portion  of  the  real  estate,  and  to  release  all  his  claim  to 
the  balance ;  he  agreed  that  Abraham  should  take  the  charge 
and  direction  of  the  two  undivided  shares  of  the  real  estate, 
and  that  he  would  acquiesce  in  his  bargains  and  directions  in 
reference  thereto.  He  also  authorized  Abraham  to  receive 
his  share  of  the  personal  estate,  and  agreed  with  him  that  he 
would  not  at  any  time  revoke  tlie  power  of  attorney,  except 
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for  one  of  tlie  causes  mentioned,  and  that  '^  the  charge, 
direction,  use  and  income  of  said  estate,"  should  belong  to  his 
^'  brother  Abraham,  his  heirs,  executors,  or  administrators,  or 
asignees  forever."  As  a  consideration  of  the  conveyance  of 
his  estate  to  Abraham,  George  was  to  have  a  home  with,  and 
be  supported  by  Abraham.  There  were  only  two  causes  for 
which  George  could  resume  the  control  of  the  estate  during 
his  lifetime.  One  was  his  marriage,  and  the  other  was,  his 
ill-usage  or  mal-treatment  by  Abraham,  to  be  adjudged  by 
three  disinterested  men.  Subject  to  these  two  contingencies, 
there  is  nothing  in  this  instrument  to  impair  Abraham's 
perfect  and  absolute  control  over  the  estate  during  the  life- 
time of  George.  The  parties  evidently  understood  that  the 
estate  was  in  such  way  conveyed  to  and  vested  in  Abraham, 
that  without  the  happening  of  one  of  the  two  contingencies 
mentioned,  George  could  not  even  dispose  of  his  estate  by 
will,  and  hence  it  was  specially  provided  that  he  should,  at  all 
times,  be  at  liberty  to  devise  and  will  the  estate  to  whomsoever 
he  pleased.  But  in  case  he  did  not  resume  the  estate  for  one 
of  the  causes  mentioned  in  his  lifetime,  and  he  made  no  will, 
there  is  not  even  a  hint  in  the  instrument,  that  Abraham's 
estate  was  not  thereafter  to  be  perfect.  If  it  was  the  intention, 
that  Abraham  was  to  have  an  estate  only  during  the  lifetime 
of  George  .for  his  support,  why  was  it  provided  that  the 
estate  ''shall  be,  and  belong"  to  Abraham?  Not  only  this, 
but  to  "  Abraham,  his  heirs,  executors,  or  administrators,  or 
asignees  forever  i "  What  purpose  can  such  language  serve, 
if  Abraham  was  at  most,  to  have  an  estate  during  the  life- 
time of  George  only  ?  This  instrument  was  in  form  sufficient 
to  convey  the  whole  estate  to  Abraham ;  it  was  signed,  sealed 
and  witnessed.  A  grant  of  the  use  and  income  of  real  or 
personal  estate,  forever  carries  the  fee  of  the  land,  and  the 
personal  estate  itself.  {Fox  v.  Phelps,  17  Wend,  393 ;  Beed 
V.  Heedy  9  Mass.,  372 ;  Craig  v.  Craig,  3  Barb.  Ch.,  76  ;  Co. 
Lit.,  4  h ;  Caldwell  v.  Fulton,  31  Penn.  St.,  484 ;  Clement 
V.  Youngma/n,  40  Penn.  St.,  344 ;  3  Washburn  on  Real 
Prop.,  333.)    The  fact  that  Abraham  was  to  keep  an  account 
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of  the  personal  estate,  in  no  way  conflicts  with  these  views, 
bat  rather  supports  them,  as  the  only  reason  assigned  for 
keeping  the  account  is,  that  George's  share  of  the  property 
may  be  separated,  in  case  of  the  happening  of  the  con- 
tingencies mentioned. 

I  am,  therefore,  of  opinion,  if  the  claims  of  Abraham's 
family  and  heirs  rested  alone  upon  exhibit  A,  their  title  to  the 
property  in  dispate  could  not  be  questioned  by  the  plaintiffs ; 
but,  on  the  seventh  of  May,  George  and  Abraham  executed 
another  instrument,  which  is  called  exhibit  B.  This  was  also 
signed,  sealed  and  witnessed,  and  I  infer  from  its  language 
that  it  was  attached  to  the  other  one.  The  only  express  modi- 
fication of  the  prior  one  is  in  reference  to  that  portion  thereof 
whi(;h  provides  that  George's  share  of  the  real  estate  should 
remain  in  common  with  Abraham's.  It  was  agreed  that  the 
referees  should  set  off  a  certain  tract  of  land  for  George's 
share,  and,  to  make  equality  of  partition,  that  they  should 
award  George  such  a  sum  of  money,  to  be  paid  by  Abraham, 
as  would,  added  to  his  real  estate,  give  him  one-third  in  value 
of  the  real  estate  to  be  divided  among  the  three  brothers,  and 
that  this  sum  of  money  should  remain  in  Abraham's  hands, 
as  provided  in  the  prior  agreement.  It  was  then  provided 
that  out  of  George's  personal  estate  in  his  hands,  he  should 
build  a  house  and  other  buildings  on  the  lands  set  off  to 
Geoi^e,  for  him,  ^'  in  case  it  shall  be  his  choice  hereafter  not 
to  live  with  Abraham."  So  far,  there  is  nothing  in  the  agree- 
ment affecting  the  title  to  the  land  which  Abraham  took  under 
the  former  agreement,  except  that  the  two  shares  were  not  to 
be  set  off  together ;  but  George's  share  was  to  be  designated, 
so  that,  upon  the  happening  of  either  of  the  contingencies 
mentioned  in  the  prior  agreement  there  would  not  have  to  be 
a  further  partition.  The  provision  that  George  might,  if  it 
should  be  his  choice,  live  in  the  new  house  to  be  built,  did 
not  discharge  Abraham  from  his  support,  as  provided  in  the 
former  instrument.  This  was,  probably,  intended  to  provide 
a  bouse  for  George  in  case,  for  any  reason,  he  should  prefer 
not  to  live  in  Abraham's  family.    It  is  further  provided,  that 
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the  balance  left  of  the  personal  estate,  after  building  the  house, 
should  remain  in  Abraham's  hands,  as  provided  in  the  prior 
instrument,  and  that  that  instrument  should  remain  in  force 
as  to  the  personal  estate,  and  that  Abraham  should  have  the 
charge  and  management  of  the  real  estate  in  the  same  manner 
as  was  agreed  upon  by  the  preceding  instrument.  Without 
particularizing  further,  there  is  nothing  in  this  instrument 
releasing  Abraham  from  the  support  of  George  as  provided 
in  the  prior  instrument,  and  nothing  whatever  to  take  from 
him  and  his  heirs  '^  the  charge,  direction,  use  and  income  of 
the  estate  forever,"  as  also  provided  in  that  instrument,  sub- 
ject to  the  three  contingencies  therein  mentioned:  The  last 
instrument  is  more  obscure  and  uncertain  in  it«  terms  than 
the  prior  one ;  but  as  it  was  annexed  to  the  prior  one,  and 
intended  simply  to  modify  that,  the  two  must  be  construed 
together,  and  the  prior  one  must  be  left  in  force,  except 
as  it  is  thus  modified.  All  the  provisions  of  the  latter  in- 
strument are  in  harmony  with  the  general  intent  manifested 
in  the  former  one,  to  give  the  whole  estate  to  Abraham,  sub- 
ject to  the  three  contingencies  mentioned.  By  the  first 
instrument  the  estate  became  vested  in  Abraham,  and  he 
could  be  divested  of  it  only  by  the  happening  of  some  one 
of  the  contingencies,  or  a  reconveyance  in  some  form.  There 
was  no  language  used  in  the  second  instrument  which  could 
work  a  reconveyance. 

That  I  have  riot  misconstrued  these  two  instruments  is 
made  still  more  manifest  by  exhibit  C.  The  parties  doubt- 
less supposed  that  a  more  formal  instrument  was  requisite 
to  pass  the  legal  title  to  the  real  estate,  and  hence  George 
executed  this  deed  on  the  eleventh  day  of  May.  It  is  a  full, 
perfect  and  formal  deed,  and  by  it  he  conveyed  all  his  real 
estate  —  describing  it  —  to  Abraham,  his  heirs  and  assigns, 
forever.  The  habendum  clause  is  as  follows:  *'To  have 
and  to  hold  the  said  lot  of  land,  with  the  appurtenances, 
in  trust  for  the  purpose  of  securing  to  the  party  of  tlie  first 
part  a  good,  comfortable  living  and  maintenance,  under 
contingencies  of   sickness,   infirmity  and    old   age«   to  the 
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said  party  of  the  second  part,  his  heirs  and  assigns,  to 
the  sole  and  only  proper  use,  benefit  and  behoof  of  the  said 
party  of  the  second  part,  his  heirs  and  assigns,  forever." 
That  portion  of  the  deed  called  the  premises  gives  Abraham, 
his  heirs  and  assigns,  forever,  an  absolute  title  in  fee  to  the 
lands  conveyed.  There  is  an  apparent  attempt  to  qualify  this 
title  in  the  hxJbendvm,  clause,  but  that  clause  cannot  have  the 
effect  claimed  by  plaintiffs'  counsel.  It  is  said  in  4  Kent's 
Commentaries,  468,  that  the  A<a55^dlwm  clause  "cannot  per- 
form the  oflSce  of  divesting  the  estate  already  vested  by  the 
deed,  for  it  is  void  if  it  be  repugnant  to  the  estate  granted." 
Judge  SuTHEBLAisTD,  in  Jackson  v.  IreUmd  (3  Wend.,  100), 
says:  "No  doubt  the  premises  in  a  deed  must  control  where 
the  hahendurri  clause  is  inconsistent  with  it."  In  Tyler  v. 
Moore  (42  Penn.  St.,  386),  Mr.  Justice  Steoi^g  says :  "  The 
purpose  of  an  hcAendum  is  to  define  precisely  the  extent  of' 
the  interest  granted.  It  may  lessen,  enlarge,  explain  or 
qualify  the  interest  described  in  the  premises,  but  it  must 
not  be  totally  repugnant  to  it.  Thus,  if  in  the  premises  an 
estate  be  granted  to  one  in  fee  simple,  that  is  to  one  and  his 
heirs,  it  may  by  the  habendum,  be  lessened  to  an  estate  tail, 
that  is  to  an  estate  to  him  and  the  heirs  of  his  body.  In 
such  a  case,  effect  will  be  given  both  to  the  premises  and  to 
\ki^  hxAenduTTh.  The  latter  does  not  contradict  the  former; 
it  only  defines  what  heirs  of  the  grantee  were  intended  by  it. 
Still  it  is  true  that  if  the  habendum,  be  absolutely  repugnant 
to  the  premises,  if  it  cannot  be  reconciled  with  them  so  that 
full  effect  can  be  given  to  both,  it  must  give  way  and  the 
premises  must  stand.  Thus,  if  there  be  a  grant  to  one  and  to 
his  heirs,  habendum,  to  him  for  life,  there  is  an  irreconcilable 
contradiction,  for  it  cannot  be  an  estate  for  life  and  at  the 
same  time  an  estate  in  fee  simple ;  either  the  word  heirs  in 
the  premises  must  be  stricken  out  or  effect  must  be  denied  to 
the  habendum,.  In  a  deed  the  premises  will  prevail."  (See, 
also,  3  Wash,  on  Eeal  Prop.,  372,  etc.)  Here  the  habendum^ 
if  it  be  admitted  that  it  was  intended  to  cut  down  Abraham's 
interest  to  an  estate  for  the  life  of  George  or  for  a  sliorter 
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period,  60  far  as  this  intent  is  manifested,  is  totally  repugnant 
to  and  irreconcilable  with  the  premises,  for  in  them  a  fee  sim- 
ple is  granted.  The  habendum  cannot  frustrate,  abridge  or 
lessen  the  estate  granted,  but  it  may  limit  the  uses  to  which 
the  estate  shall  be  held.  (3  Wash,  on  Real  Prop.,  375,  §  64 ; 
Shep.  Touch.,  114 ;  Nightingale  v.  Hidden^  7  R.  I.,  118.)  If 
it  was  the  intention  by  the  habendum  that  the  income  of  the 
estate  granted  should,  during  the  life  of  George,  be  applied 
to  his  support,  then  there  probably  would  be  no  repugnancy 
between  the  habendum  and  the  premises,  as  the  quality  of 
the  estate  granted  would  not  be  cut  down,  but  the  fee  would 
be  letl  unimpaired,  the  use  only  of  the  land  being  limited 
during  a  certain  period  for  a  certain  purpose.  But  here  no 
trust  was  created,  to  receive  the  income  or  rents  and  profits 
of  land  and  apply  them  to  the  support  of  Gleorge.  But 
•Abraham  was  to  hold  the  land  in  trust  for  the  purpose  of 
securing  a  support  to  George.  What  kind  of  a  trust  was 
this?  How  was  George's  support  to  be  secured?  Such  a 
trust,  undefined  and  uncertain  in  its  nature,  could  not  prob- 
ably be  carried  into  effect.  It  is  not  such  a  trust  as  is  author- 
ized by  the  Revised  Statutes  (1  R.  S.,  728,  §  65),  and  it  can- 
not, therefore,  be  upheld  as  a  strict  technical  trust  in  real 
estate.  The  only  way,  therefore,  that  the  habendum  clause 
can  have  any  force  at  all  is  to  hold,  upon  the  whole  deed, 
that  the  real  estate  in  fee  simple  was  conveyed  to  Abraham 
charged  with  George's  support,  or  upon  condition  that  he 
should  support  George.  In  either  view,  and  in  any  aspect, 
George  having  been  supported  during  his  lifetime,  the  land, 
upon  his  death,  became  freed  from  the  condition,  charge  or 
supposed  trust. 

I  have  thus  far  considered  this  deed  standing  by  itself. 
It  is  claimed,  however,  by  the  learned  counsel  for  the  plain- 
tiff, that  exhibits  A,  B  and  C  are  so  nearly  cotempora- 
neous  in  time,  and  so  far  relate  to  the  same  transactions, 
that  they  must  all  be  considered  together.  I  cannot  admit 
this.  It  is  undoubtedly  the  rule  that  several  instruments 
of  the  same  date,  between  the  same  parties  and   relating 
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to  the  same  subject,  may  be  construed  as  parts  of  one 
contract.  {Jackson  v.  DunsbagAj  1  Johns.  Cas.,  91;  Stow 
V.  Tiftj  15  Johns.,  458;  Jackson  v.  McKenny^  3  Wend., 
233 ;  Van  Home  v.  Crain^  1  Paige,  455 ;  IliUs  v.  MiUer^  3 
id.,  254;  Cornell  v.  Todd^  2  Denio,  130;  RuU  v.  Adarns^  1 
Hill,  601 ;  Hemes  v.  Woodruff,  21  Wend.,  640 ;  Hawsmt  v. 
Larapinan^  5  N.  Y.,  456.)  I  liave  cited  these  numerous  cases 
to  show  how  uniformly  the  rule  is  announced  as  applying  to 
instruments  of  the  same  date.  I  can  find  no  case  where  it 
has  been  applied  to  instruments  of  different  dates  or  executed 
at  different  times.  And  the  reason  of  the  rule  does  not  apply 
to  such  instruments.  When  parties  execute  several  instru- 
ments at  the  same  time,  relating  to  the  same  subject,  such 
instruments  may  be  presumed  to  have  had  the  same  general 
object  and  to  have  been  influenced  and  shaped  by  the  same 
general  intention.  It  cannot  be  presumed,  in  such  case,  that 
the  parties  at  one  and  the  same  time  had  diiferent  and  con- 
flicting intentions  as  to  the  same  subject-matter.  But  the 
same  reason  for  the  rule  does  not  apply  when  the  instru- 
ments are  executed  at  difl'erent  times.  In  this  case,  w^e  have 
first  inquired  for  the  intention  of  the  parties  when  they  exe- 
cuted tlie  first  instrument,  on  the  twenty-first  day  of  April. 
How  is  any  light  thrown  upon  that  question  by  the  instru- 
ment executed  on  the  seventh  day  of  May  ?  The  parties  may 
then  have  had  a  different  intention,  or  they  may  entirely  have 
abandoned  the  intention  they  had  on  the  twenty-first  day  of 
April.  I  admit,  however,  that  these  two  instruments  are  to 
be  read  together;  not  for  the  purpose  of  ascertaining  what 
the  parties  intended  by  the  first  instrument,  but  for  the  pur- 
pose of  seeing  how  far  the  first  was  modified  by  the  second. 
And  after  we  have  ascertained  the  extent  of  this  modifica- 
tion, all  parts  of  the  first  instrument  not  modified  are  to  be 
construed  as  if  no  other  instrument  had  been  executed.  So 
the  deed  executed  on  the  eleventh  day  of  May  may  have  been 
the  result  of  some  new  intention,  or  prompted  by  some  new 
consideration  or  inducement;  it  cannot  afford  evidence  of 
what  the  parties  intended  on  the  twenty-first  of  April  or  the 
SicKELs  —  Vol.  XII.  9 
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seventh  of  May.  I  have  thus  deemed  it  the  proper  oonree 
to  consider  each  of  the  three  instruments  by  itself,  except  so 
far  as  one  is  modified  by  another.  But  if  we  construe  these 
three  instruments  together,  as  if  they  had  all  been  executed 
at  the  same  time,  we  must  still  reach  the  same  result.  Then 
we  may  hold  the  trust  referred  to  in  the  deed  to  be  the  same 
mentioned  in  exhibit  "A."  There  we  find  the  whole  estate,  in 
language  several  times  repeated,  given  to  Abraham,  his  heirs 
and  assigns,  forever,  charged  with  the  support  of  George  and 
liable  to  be  defeated  only  upon  the  happening  of  one  of  the 
three  contingencies  mentioned  in  that  exhibit. 

The  conclusion  I  reach,  therefore,  upon  the  whole  case,  is 
adverse  to  the  plaintiffs,  and,  if  I  am  right,  it  is  not  possible 
for  them  to  succeed  iu  any  aspect  of  the  case. 

The  judgment  of  the  General  Term  and  that  entered  upon 
the  report  of  the  referee  should  be  reversed,  and  judgment 
ordered  for  the  defendants  dismissing  the  complaint. 

Eetnolds,  C.  At  the  time  of  the  transactions  out  of  which 
this  controversy  has  originated,  George  Richtmyer  was  unmar- 
ried, had  no  children,  was  free  from  debt,  the  owner  of  prop- 
erty, and  in  a  condition  of  mind  that  enabled  him  to  dispose 
of  it  according  to  his  pleasure,  and  he  so  remained  until  the 
time  of  his  death,  intestate.  It  is  not  claimed  that  he  had  an 
intellect  of  any  marked  capacity,  nor  is  it  any  where  pre- 
tended, so  far  as  I  can  discover,  that  the  agreements  made  with 
his  brother  Abraham,  with  respect  to  his  support  and  the 
management  and  final  disposition  of  his  property  were  invalid, 
for  any  fraud  or  imposition  practiced  upon  him.  In  fact,  the 
whole  case  concedes  his  capacity  to  contract,  convey  or  dispose 
of  his  estate  by  last  will  and  testament.  If  George  had  made 
a  will  giving  all  his  property  to  Abraham  and  his  family,  it 
is  diflScult  to  see  how  the  plaintiffs,  who  represent  a  portion 
of  his  next  of  kin  and  heirs  at  law,  could  have  questioned  its 
validity. 

In  1835,  the  three  brothers,  George,  Daniel  and  Abraham 
Richtmyer,  who  had  received  an  undivided  estate  under  the 
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will  of  their  father,  thought  it  expedient  to  separate,  at  least 
in  some  respects,  their  several  interests.  This  determination 
resulted  in  awarding  to  Daniel,  in  severalty,  his  portion  of 
the  property,  and  in  an  arrangement  as  between  George  and 
Abraham,  the  legal  effect  of  which  is  now  to  be  decided. 
Without  examining  in  minute  detail  the  somewhat  complicated 
agreements,  made  between  George  and  Abraham,  all  of  which 
are  to  be  regarded  as  made  to  achieve  one  common  purpose,  it  is 
sufficient  to  state  what  I  think  is  their  general  import  and  legal 
effect.  It  may  be  fairly  assumed  that  George  preferred  to  reside 
with  his  brother  Abraham,  and  to  some,  and  perhaps  a  large 
extent,  remain  under  his  protection  and  care.  He  was  not 
anabitious  to  increase  his  property,  nor  inclined  to  be  bur- 
dened with  its  preservation.  There  is  no  indication  that  he 
was  unduly  disposed  to  labor  of  any  description,  and  he  was 
content  with  an  adequate  and  comfortable  support,  in  sick- 
ness and  in  health,  in  idleness  or  industry,  at  least,  during  his 
life  of  celibacy,  and  to  secure  this,  he  was  apparently  willing 
to  pledge  his  entire  estate ;  and,  as  before  said,  he  had  a  perfect 
legal  right  to  do  this,  without  any  regard  to  the  fact  whether 
the  consideration  shall  be  regarded  adequate  or  otherwise. 
The  agreement,  therefore,  made  with  his  brother  Abraham, 
further  provided  for  this  contingency  so  long  as  George  chose 
to  reside  in  Abraham's  family,  and  if  he  chose  to  reside  sep- 
arately, Abraham  was  to  provide  him  a  separate  establishment. 
He  was  at  liberty  to  devise  his  estate  by  will.  If  he  mar- 
ried, or  Abraham  ill-treated  him,  he  was  to  have  his  property 
set  off  and  provide  for  himself  as  he  pleased  in  a  separate 
establishment ;  but  if  Abraham  performed  his  part  of  the 
contract,  and  none  of  the-  contingencies  named  should  happen 
upon  which  the  contract  was  to  terminate,  then  the  estate 
was  to  belong  to  Abraham  and  his  heirs.  It  so  happened 
that,  in  1864,  George  died  intestate,  unmarried,  without 
issue  and  an  inmate  of  the  family  of  Abraham,  who  had 
fully  performed  his  part  of  the  arrangements  made  in  1835. 
I  find  nothing  illegal  or  invalid  in  the  arrangements  made 
between  George  and  Abraham,  and  I  am  not  able  to  discover 
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any  trust  fastened  upon  the  estate  of  George,  in  favor  of  his 
next  of  kin  and  heirs  at  law.  If  the  estate  or  interest  of 
Abraham  was  merely  an  estateduring  the  life  of  George,  I 
can  well  see  how  his  next  of  kin  and  heirs  atlaw  may  claim 
the  remainder ;  but  the  notion  that  any  trust  has  been  created 
in  their  favor  by  the  papers  before  us,  seems  to  me  entirely 
fabulous.  I  think  it  very  plain  to  be  seen  that  George  intended 
to  give  all  his  property  to  Abraham,  if  the  latter  should  deal 
with  him  according  to  the  arrangements ;  in  case  George 
should  not  marry  or  elect  to  dispose  of  his  property  by  will, 
and  this  he  did  not  do. 

In  my  opinion  tlie  plaintiffs  have  no  claim,  in  law  or  equity, 
against  the  estate  ef  George  Richtmyer,  and  the  judgment  of 
the  Supreme  Court  should  be  reversed,  and  the  complaint 
dismissed. 

All  concur ;  Gray,  C,  not  sitting. 

Judgment  reversed,  and  judgment  for  defendants  dismiss- 
ing complaint 


Kate  T.  Ryckman,  Respondent,  v.  Stephen  C.  Gillis^ 

Appellant. 

Defendant  sold  and  conveyed  by  warranty  deed  to  plaintiff's  grantor  a 
certain  piece  of  land,  reserving  the  right  to  enter  upon  a  portion  thereof 
particularly  described  "  at  all  times  thereafter,  so  long  as  the  clay  and 
sand  may  last  or  be  used  for  brick-making  purposes/*  and  to  dig  and 
take  therefrom  the  clay  and  sand  that  may  be  found  thereon  fit  for  brick- 
making.  In  digging  and  removing  the  clay  and  sand^within  the  bounda- 
ries of  the  portion  described, some  of  the  adjoining  land  fell  into  the 
excavations.  In  an  action  to  restrain  defendant  from  removing  so  much 
of  the  soil  as  was  necessary  to  furnish  lateral  support  to  the  adjoining 
land,  Add  (Johnson,  C,  dissenting),  that  the  dause  was  a  reservation, 
not  an  exception;  that  defendant  was  entitled  to  exercise  the  rights 
reserved  anywhere  within  the  boundaries  of  the  parcel  described;  that 
the  doctrine  of  lateral  support,  incident  to  and  affecting  adjoining  lands 
owned  by  different  proprietors,  did  not  apply;  and  that  plaintiff  coiiki 
not  maintain  her  action. 
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The  authorities,  as  to  adjacent  and  subjacent  support,  collated  in  dissenting 
opinion,  per  Johnson,  0. 

(Argued  September  29,  1878;  decided  January  term,  1874.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  affirming  a  judgment 
in  favor  of  plaintiff  entered  on  the  decision  of  the  court  at 
Special  Term.     (Reported  below,  6  Lans.,  79.) 

This  action  vsnas  brought  to  restrain  the  defendant  from  so 
removing  clay  and  sand  from  a  piece  of  land  on  the  bank  of 
the  Hudson  river,  in  the  town  of  Cornwall,  in  Orange  county, 
as  to  cause  land  of  the  plaintiff  adjoining  it  to  break  away 
and  fall  down  into  the  excavation  made  thereby,  and  also  for 
an  account  and  payment* of  damages  already  sustained. 

It  appeared  that  the  defendant  was,  on  the  Ist  day  of  April, 
1865,  the  owner  of  about  twelve  acres  of  land  in  the  said 
town  of  Cornwall,  and  he  conveyed  the  same  to  Sarah  B. 
Shutes  by  a  full  covenant  warranty  deed  of  that  date,  and 
containing,  immediately  after  the  description  of  the  premises, 
a  clause  in  the  following  terms,  viz. :  '*  Reserving  to  the  said 
Stephen  C.  Gillis,  his  heirs  and  assigns,  the  right  at  all  times 
hereafter,  so  long  as  the  clay  and  sand  may  last  or  be  used 
for  brick-making  purposes,  the  right  to  enter  upon  that  part 
of  the  aforesaid  premises  which  is  bounded  and  described  as 
follows,  to  wit : "  (Here  follows  the  description  by  metes  and 
bounds.)  "  Containing  one  acre  and  seventy-five  hundredths 
of  an  acre  of  land,  and  to  dig  and  take  therefrom  the  clay 
and  sand  that  may  be  found  thereon  fit  for  brick-making. 
Such  clay  and  sand  is  to  be  taken  for  no  other  purpose  than 
for  brick-making ;  and  the  right  to  enter  upon  the  aforesaid 
part  of  said  premises  is  to  be  only  for  the  purpose  of  digging 
and  removing  of  such  clay  and  sand." 

The  said  Sarah  Shutes  conveyed  to  the  plaintiff  by  a  full 
covenant  warranty  deed  the  same  premises,  "  subject  to  the 
right  of  Stephen  C.  Gillis,  his  heirs  and  assigns,"  so  reserved 
to  him  as  above  set  forth. 

The  judge  who  tried  the  case  found,  among  other  things. 
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that  the  defendant,  after  the  plaintiff  became  owner  of  the 
premises,  had,  under  the  said  reservation,  been  engaged  in 
excavating  and  removing  sand  and  clay  fit  for  brick-making 
from  the  said  one  and  three-quarter  acres  and  had  taken  away 
considerable  of  such  materials  for  such  purpose  ;  that  in  doing 
this  lie  had,  to  some  extent,  destroyed  and  removed  the  lateral 
support  which  the  soil  on  the  said  one  and  three-quarter  acres 
afforded  to  the  remainder  of  the  plaintiff's  land  in  its  natu- 
ral state,  which  lies  southerly  and  westerly  and  next  adjoining 
the  lands  embraced  in  the  said  reservation,  and  that  some 
portion  thereof  had  subsided  and  fallen  into  the  pits  made 
by  the  said  excavation.  He  also  found  that  the  soil  on  the 
said  one  and  three-quarter  acres,  and  on  the  other  part  of  the 
said  plaintiff's  land  immediately  adjoining  thereto  is  of  such 
nature  that  said  adjoining  lands  will  not  stand,  but  will  sub- 
side and  fall  away  upon  said  one  and  three-quarter  acres, 
unless  the  same  is  sustained  by  an  embankment  of  two  feet 
of  base  for  every  one  foot  of  perpendicular  thereof. 

He  then  found  as  conclusions  of  law: 

1st.  That  the  defendant  has  no  lawful  right  under  the 
aforesaid  reservation,  to  dig  or  remove  the  clay  and  sand  that 
may  be  found  on  the  said  one  and  three-quarter  acres  fit  for 
brick-making,  so  as  to  destroy  the  lateral  support  which  the 
soil  thereon  affords  to  the  plaintiff's  adjoining  lands  in  their 
natural  state  or  so  as  to  cause  the  plaintiff's  adjoining  lands 
to  subside  and  fall  away. 

2d.  That  in  exercising  the  right  under  the  said  reservation 
to  excavate  and  remove  clay  and  sand  from  the  said  one  and 
three-quarter  acres,  the  defendant  has  the  right  to  excavate 
and  remove  the  same  only  to  such  an  extent  as  shall  leave 
the  plaintiff  suflicicnt  lateral  support  to  sustain  her  lands 
adjoining  thereto. 

He  then  found  and  decided  that  the  plaintiff  was  entitled 
to  an  injunction  to  secure  to  her  such  lateral  support,  and 
that  she  was  entitled  to  recover  $1,500  for  the  damages  which 
she  had  sustained  by  the  wrongful  acts  of  the  defendant,  in 
depriving  her  of  such  support. 
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Amaaa  J.  Parker  for  the  appellant.  The  right  reserved  by 
defendant  is  his  deed  to  plaintiff's  grantor  affects  the  whole 
of  the  premises.  {Rose  v.  Bunn,  21  N.  Y.,  278.)  This  was 
the  proper  function  of  the  reservation.  {Craig  v.  Wells.  11 
N.  Y.,  315,  321 ;  Borst  v.  Empire,  5  id.,  38.)  The  accept- 
ance of  the  deed  containing  this  reservation  created  the 
servitude  or  easement  on  the  whole  premises.  {Rose  v. 
Bunn,  21  N.  Y.,  278 ;  HiOs  v.  MiUer,  3  Paige,  254 ;  Child 
V.  Chappdl,  6  Seld.,  253.)  The  grant  of  such  a  right  is  an 
incorporeal  hereditament,  and  carries  with  it  all  tlie  meaps  of 
enjoyment  of  the  right,  whatever  the  consequences.  {Rood 
F.  i»r.  T.  <b  E.  R.  R.  Co,,  IS  Barb.,  80;  Radcliff  v.  Mayor, 
etc,,  of  BrooUyn,  74  N.  Y.,  200  ;  Shep.  Touch.,  89  ;  9  Mete., 
536;  Austin,  v.  H.  R.M.  R.  Co.,  25  N.  Y.,  338;  Gfrubb  v. 
Guilford,  4  Watts  [Penn.],  223,  246 ;  6  Exch.,  653.)  The 
cases  relating  to  lateral  support  between  contiguous  owners 
and  to  subjacent  support,  where  the  surface  is  owned  by  one, 
and  the  minerals  beneath  by  another,  do  not  apply  here. 
{Rofjohoiham  v.  Willis,  8  E.  &  B.,  123 ;  Grubb  v.  Bayard, 
2  Wal.  Jr.,  81 ;  Orubb  v.  Guilford,  4  Watts  [Penn.],  223, 246 ; 
Austin  V.  JI.  R,R.  R.  Co.,  25  N.  Y.,  338 ;  2  Washb.  on  K. 
P.,  333,  and  note  3.)  The  grant  of  an  easement  like  that  in 
this  case  is  not  revocable.  {Bahcock  v.  Utter,  32  How.  Pr., 
447.)  The  covenant  of  quiet  enjoyment  in  the  deed  cannot 
destroy  the  effect  of  the  reservation.  {Stephens  v.  Baird,  9 
Cow.,  274;  2  Pars,  on  Con.,  29,  30.) 

.  Samud  Hand  for  the  respondent.  The  defendant  had  no 
right  under  the  reservation  to  so  dig  clay  or  sand  as  to  remove 
the  lateral  support  of  plaintiff's  adjoining  land.  {Buchanan 
V.  Andrew,  L.  R.  App.  Series,  July,  1873 ;  Scotch  Apps., 
290 ;  Shep.  Touch.,  87 ;  Farrandy.  MarshaU,  21  Barb.,  410 ; 
Harris  v.  Ryding,  5  W.  &  M.,  59  ;  Humphries  "f.  Brou^hton, 
12  Ad.  &  E.,  738 ;  Smart  v.  Morton,  5  E.  &  B.,  30;  1  Roll. 
Abr.  Tres.,  1  pi.,  1 ;  Panton  v.  Holland,  17  J.  R.,  92 ; 
Lasala  v.  Holbrook,  4  Paige,  169 ;  Thurston  v.  Hancock,  12 
Mass.,  220;  Hay  v.  Cohoes  Co,,  2  Cumst.,  159;  Richardson 
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V.  Cent  R.  R.  Co.,  25  Vt,  465 ;  Washb.  on  Ser.,  515,  516, 
518,  et  seq.  [2d  ed.],  and  cases  cited.)  Defendant's  right  to 
dig  and  remove  sand  and  clay  was  not  a  reservation,  but 
merely  an  exception  of  the  sand  and  clay.  ( Whitdker  v. 
Brown,  46  Penn.  St.,  197 ;  Fan^  v.  ScoU,  2  M.  &  R.,  335 ; 
Shep.  Touch.,  77;  3  Washb.  on  R.  P.,  369,  370  [2d  ed.].) 
Evidence  of  the  difference  in  the  value  of  plaintiff's  premises 
before  and  after  the  caving  of  the  bank  was  proper.  (26  Barb., 
273;  11  id.,  368;  8  Pick.,  856.) 

Lorr,  Ch.  C.  The  question  presented  for  our  decision  on 
this  appeal  is  whether  the  defendant,  in  the  exercise  of  the 
right,  reserved  to  hira  in  and  by  his  deed  to  Mrs.  Shutes,  to 
enter  upon  a  certain  and  specific  portion  of  the  land  granted 
to  her  and  '^  to  dig  and  take  therefrom  the  clay  and  sand  that 
may  be  found  thereon  fit  for  brick-making"  without  any 
restriction  or.  qualification  in  the  terms  of  the  reservation, 
can,  as  decided  by  the  courts  below,  excavate  and  remove  the 
same  '^  only  to  such  an  extent  as  shall  leave  the  plaintiff  s.uffi- 
cient  lateral  support  to  sustain  her  lands  adjoining  thereto." 
Such  is  not  a  proper  construction  of  the  reservation.  The 
defendant  in  his  grant  conveyed  to  his  grantee  the  title  to  the 
whole  of  the  land  included  in  the  general  description  thereof. 
There  was  no  exception  from  its  operation  of  the  one  and 
three-quarters  of  an  acre  specifically  described  and  designated 
in  the  reserving  clause  of  the  deed,  but  the  tenure  thereof  was 
only  obHdged  to  the  extent  of  the  right  mentioned  and  speci- 
fied in  that  clause.  The  legal  effect  of  the  deed  was  the  same 
as  if  the  entire  property,  without  the  reserving  clause,  had 
been  absolutely  conveyed  to  Mrs.  Shutes,  and  she  had  imme- 
diately granted  to  the  defendant  the  same  right  as  was  reserved 
to  him  thereby.  There  was  consequently  no  severance  of 
the  ownership  of  the  land  described  therein  from  the  residue 
of  the  premises  granted.  The  whole  became  vedted  in  Mrs.  > 
Shutes,  and  was  afterward  conveyed  by  her  to  the  plaintiff 
subject  only  to  the  rights  of  the  defendant  secured  to  him  by 
tlie  reservation.     The  plaintiff  and   defendant  were,  there- 
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fore,  not  contiguous  owners  of  diflferent  pieces  of  land.  The 
plaintiff  alone  was  owner  in  fee  of  the  entire  property  des- 
cribed in  the  deed  to  her,  while  the  defendant  had  only 
an  incorporeal  right  to  excavate  such  I'eserved  clay  and 
sand  fit  for  brick-making  in  the  one  and  three-quarter  acres, 
specifically  described  to  define  the  extent  of  the  land  in 
which  that  right  could  be  exercised.  It  follows,  that  the  doc- 
trine of  lateral  support  and  other  rights  incident  to,  and 
afi*ecting  lands  adjoining  and  adjacent  to  each  other,  owned 
by  different  proprietors,  has  no  application  in  this  case.    . 

The  opinions  of  the  courts  below,  both  at  Special  Term  and 
the  General  Terms,  show  that  they  based  their  decisions  on  the 
assumption  that,  as  to  the  clay  and  sand,  the  defendant  occupied 
the  position  of  an  adjoining  proprietor  to  the  plaintiff,  and  was 
subject  to  the  rule  of  the  common  law,  that  every  person  must 
so  use  his  own  property  as  not  to  do  any  damage  to  that  of 
another.  They  were  mistaken  as  to  the  nature  and  character 
of  the  defendant's  right.  As  I  have  before  shown,  the  free- 
hold in  the  one  and  three-quarters  of  an  acre,  was  in  the 
plaintifiT.  It  was  not  divided  so  as  to  vest  the  title  to  the 
clay  and  sand  thereon  in  the  defendant  absolutely,  as  a  dis- 
tinct and  separate  freehold,  the  plaintiff  having  the  title  to 
the  residue.  The  defendant  was  the  owner  only  of  an  incor- 
poreal right  to  dig  for  and  take  away  the  clay  and  sand  found 
within  the  boundaries  of  the  land  to  which  the  right  extended 
for  the  sole  purpose  of  brick-making,  and  not  the  absolute 
proprietor  thereof  for  all  purposes.  The  ownership  of  min- 
eral lands  is  distinguishable  from  that  in  this  case.  In* those 
the  surface  and  the  subjacent  mines  may  be,  and  often  are, 
owned  by  different  parties  and  by  separate  titles,  the  division 
being  by  a  horizontal  line.  There  is  a  distinct  freehold  in 
each  of  them,  and  the  subjacent  lands  or  mineral  strata  must 
be  80  occupied  and  used  as  not  to  divest  or  interfere  with  a 
reasonable  and  proper  support  of  the  surface  lands.  Such 
are  the  cases  cited  by  the  respondent's  counsel,  of  Harris  v. 
Rydmg  (6M.  <fe  W.,  59);  Humphries  v.  Brogden  {12  Ad.  & 
Ell.  [N.  R.],  739 ;  Smart  v.  MorUm  (6  Ell.  &  Bl.,  30) ;  and 
SicKELs — Vol.  XII.        10 
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the  case  iu  the  House  of  Lords  of  Bv^Aanan  v.  Afidretos 
(Law  R.,  Appellate  Series,  Scotch  Appeals,  2cl  July  1873, 
vol.  2,  p.  290).  The  rights  of  the  mineral  owners  were  con- 
sidered as  freehold  estates  and  not  as  mere  reservations  of  a 
right  to  dig  for  ores  in  the  land  of  another. 

Assuming,  then,  that  the  right  of  lateral  support  is  not 
incident  to  the  plaintiff's  ownership  of  the  lands  outside  of 
the  one  and  three-quarter  acres,  it  remains  to  be  considered 
whether,  under  a  proper  and  reasonable  construction  of  the 
defendant's  right,  as  granted  or .  reserved  to  him  as  above 
stated,  he  can  exercise  it  within  the  boundaries  of  the  land 
described  in  the  reservation  to  such  an  extent  only  as  shall 
leave  the  plaintiff  lateral  support  to  sustain  her  lands  adjoin- 
ing thereto.  There  is  no  express  restriction  to  that  effect  in 
the  terms  of  tlie  grant  itself,  and  I  find  nothing  in  the  deed 
from  which  a  restriction  to  that  effect  can  be  inferred.  The 
defendant,  it  must  be  borne  in  mind,  was  the  owner  of  the 
entire  twelve  acres,  when  he  conveyed  the  same  to  Mrs. 
Shutes.  He  had  been  previously  engaged  in  the  manufac- 
turing of  brick,  and  for  that  purpose  had  removed  from  time 
to  time,  such  clay  and  sand,  as  were  required  by  him.  He 
knew,  and  his  grantee  must  be  assumed  to  have  known,  not 
only  that  there  was  a  quantity  of  both  clay  and  sand  fit  for 
brick-making,  but  also  that  the  natural  and  inevitable  effect 
of  digging  it  out  and  removing  it  from  the  land  in  which  it 
was  imbedded,  was  to  cause  the  adjoining  land  more  or  less 
to  break  off  and  fall  into  the  pit  caused  by  such  digging  and 
removal.  With  such  knowledge,  the  parties  agree  that  the 
defendant  may,  notwithstanding  his  grant  of  the  entire 
twelve  acres,  enter  upon  a  specific  portion  thereof,  clearly 
defined  by  distinct  and  unmistakable  monuments,  ^^to  dig 
and  take  away  therefrom,  the  clay  and  sand  that  may  be 
found  thereon  fit  for  brick-making,"  at  all  times  thereafter 
^^  so  long  as  the  clay  and  sand  may  last  or  be  used  for  brick- 
making  purpose."  There  is  no  limitation  to  or  a  qualification 
of  that  right  prescribed  or  declared,  nor  is  there  anything  in 
the  deed  to  indicate  an  intention  to  limit  or  restrict  it.     On 
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the  contrary,  the  fair  and  reasonable  inference,  from  the  par- 
ticular designation  of  the  land  on  which  it  was  to  be  exer- 
cised, is  that  it  was  to  extend  to  the  whole  thereof  irrespec- 
tive of  its  effect  on  the  adjoining  property,  and  that  the 
defendant's  grantee  being  fully  aware  and  cognizant  of  the 
injury  that  might  naturally  and  reasonably  be  expected  to 
result  from  its  exercise,  was  willing  to  bear  the  loss  occasioned 
thereby.  At  all  events  the  defendant  as  owner,  about  to  pact 
with  the  title  to  the  entire  property,  was  at  liberty  to  prescribe 
the  terms  and  conditions  op  which  he  would  do  it ;  and  his 
grantee,  by  acceding  to  his  requirement  in  that  respect,  was 
bound  thereby  and  must  now  abide  by  the  consequences 
resulting  therefrom.  The  intention  of  the  parties  is  carried 
out  by  a  reservation  of  the  right,  and  that  form  of  securing 
it  was,  I  think,  adopted  with  the  intent  of  relieving  the  land 
designated  for  its  exercise,  from  the  burden  of  supporting 
that  adjoining  thereto,  to  which  an  exception  of  the  land 
itself  from  the  grant  would  have  subjected  it.  It  is  proper 
to  assume  that  the  price  paid  for  the  land  was  fixed  with 
reference  to  the  nature,  extent  and  effect  of  the  right  reser- 
ved to  the  defendant,  and  if  the  contract,  deliberately  entered 
into,  was  improvident  on  the  part  of  either  party,  that  fact 
cannot  alter  or  affect  its  construction.  There  is  no  ambiguity 
in  the  terms  of  the  reservation  and  there  is  no  reason  to  believe 
that  the  defendant's  grantee  did  not  fully  understand  them  or 
what  was  its  effect  on  the  grant  made  to  her. 

It  was  said  by  the  learned  judge  who  delivered  the  opin- 
ion of  the  court  at  General  Term,  that  the  deed  in  question 
contained  a  covenant  for  the  quiet  enjoyment  of  the  land 
granted,  apparently  for  the  purpose  of  raising  an  inference 
that  the  right  to  dig  for  the  clay  and  soil,  so  as  to  affect  the 
adjoining  lands,  could  not  have  been  intended.  Such  a  con- 
struction cannot  properly  be  given  to  that  covenant.  It 
applies  to  the  enjoyment  of  the  property  conveyed,  as  quali- 
fied or  restricted  by  the  reservation  and  cannot  impair  or 
affect  the  extent  of  the  right  reserved. 

Entertaining  the  above  views  of  the  plaintiff's  rights,  my 
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conclusion  is  that  the  judgment  rendered  by  the  court  at 
Special  Term,  and  the  aflirinance  thereof  by  the  General 
Term,  were  both  erroneous.  They  must,  therefore,  be 
reversed  and  a  new  trial  ordered,  costs  to  abide  the  event. 

Johnson,  C.  (dissenting).  The  plaintiff  takes  her  title  to  the 
house  and  land,  injuriously  affected  by  the  acts  of  the  defend- 
ant, under  a  deed  granting  about  twelve  acres  of  land  in  a 
single  piece  and  which  declares  the  conveyance  to  her  to 
be  "  subject  to  the  right  of  Stephen  C.  Qillis,  his  heirs  and 
assigns,  at  all  times  thereafter,  so  long  as  the  clay  or  sand  may 
last  or  be  used  for  brick-making  purposes,  to  enter  upon  that 
part  of  the  aforesaid  premises  which  is  bounded  and  described 
as  follows  (giving  metes  and  bounds) :  containing  one  acre  and 
seveuty-iive  one  hundredths  of  an  acre  of  land,  and  to  dig  and 
take  therefrom  the  clay  and  sand  that  may  be  found  thereon  fit 
for  brick-making ;  such  clay  and  sand  is  to  be  taken  for  no 
other  purpose  than  for  brick-making,  and  the  right  to  enter 
upon  the  aforesaid  part  of  said  premises  is  to  be  only  for  the 
purpose  of  digging  and  removing  such  clay  and  sand."  The 
grantor  of  the  plaintiff  took  his  title  by  deed  from  the  defend- 
ant. In  that  deed  the  same  twelve  acres  are  described  by  the 
same  description,  and  this  is  followed  by  a  clause  in  terms 
'^  reserving  to  the  said  Stephen  C.  Gillis,  his  heirs  and  assigns  " 
the  same  right  to  which  the  plaintiff's  conveyance  is  declared 
subject  and  expressed  otherwise  in  the  same  words.  The 
acre  and  three-quarters  to  which  the  reservation  relates  appears 
from  its  description  to  be  at  the  south-easterly  corner  of  the 
twelve  acres  and  its  two  exterior  lines  inclosing  that  corner 
are  in  the  exterior  bounds  of  the  twelve  acres.  On  the  other 
two  sides  it  adjoins  the  residue  of  the  twelve  acres.  The 
injury  complained  of  has  been  produced  by  the  defendant  in 
removing  sand  and  clay  fit  for  brick-making,  and  which  he  has 
employed  for  that  purpose,  from  the  acre  and  three-quarters 
specified  in  the  deeds.  All  the  excavation  has  been  made 
within  those  bounds,  but  the  consequence  has  been  that  the 
land  of  the  plaintiff,  beyond  the  bounds  of  the  acre  and  three 
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quarters,  has  cracked  and  fallen  in  upon  the  acre  and  three- 
quarters,  for  want  of  that  lateral  sapport  which  it  received 
while  the  whole  was  in  a  state  of  nature,  from  the  soil  of 
the  acre  and  three-quarters.  Upon  these  facts  it  has  been 
adjudged  in  the  Supreme  Court  that  the  acts  of  the  defend- 
ant were  wrongful  and  he  has  been  enjoined  from  continuing 
them. 

The  general  doctrine  that  where  the  lands  of  two  owners 
adjoin  upon  the  surface,  each  owner  h%3  a  right  that  his  land 
shall  not  be  deprived  of  the  support  which  it  derived  from 
Jthe  adjoining  land  in  its  natural  condition  has  become  iirmly 
established  in  the  law  of  England  and  of  this  country.. 
Apparently  questioned  in  the  opinion  of  Judge  Bbonson  in 
MadiiLiff^a  Executor  v.  Brooklyn  {4:  Comst.,  200)  where  the 
point  was  not  in  judgment  it  has,  nevertheless,  after  a  very 
full  and  able  discussion  in  Farramd  v.  Marshall  (21  Barb., 
410),  been  adhered  to  and  seems  not  to  have  been  denied 
since  the  first  reported  statement  of  it  in  2  Kolle's  Ab.,  565, 
by  any  reported  judgment.  In  England  it  has  served  as  the 
foundation  of  a  much  wider  doctrine  relating  to  the  right  of 
support  between  owners  of  the  surface  and  \)f  mines  under- 
neath, and  has  become  perfectly  established  as  law  and  as 
consonant  to  natural  justice.  Among  the  numerous  cases 
sustaining  these  views  I  may  refer  to  Huniphriea  v.  Brogden 
(12  Q.  B., 739 [Ad.  &  El.]);  Sma7i,  v.  Morton  (5  Ell.  &  Bl., 
309) ;  R(mhotham  v.  WiUon  (8  Ell.  &  Bl.,  123,  and  8  H.  L.  Cas., 
348)  ;  Backhouse  v.  Bonoini  (9  H.  L.  Cas.,  503) ;  Caledonia/n, 
Railway  (Jo.  v.  Sprot  (2  MacQueen,  449).  The  text  books 
likewise  concur  in  the  same  doctrine  and  refer  to  and  comment 
upon  very  numerous  cases  in  its  support  and  illustration. 
(Washburn  on  Easements  [2d  edition],  511,  and  following,  and 
558  and  following.) 

It  is  further  established  that  the  right  of  support  between 
adjoining  or  adjacent  proprietors  is  a  natural  incident  to  the 
ownership  of  land,  and  is  in  that  respect  distinguishable  from 
an  easement,  which  must  have  its  origin  in  a  grant,  either 
actual,   or  presumed  from  continued  enjoyment.     This  is 
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established  by  the  consideration  that  the  right  at  once  exists 
upon  the  creation  of  separate  ownerships  in  land  adjoining, 
either  laterally  or  horizohtally,  and  needs  no  grant  nor  eon- 
tinaance  to  give  it  effect  as  a  right.  In  Humphries  v.  Brag- 
den,  before  cited,  Lord  Campbell  says :  "  This  right  to  lateral 
support  from  adjoining  soil  is  not  like  the  support  of  one 
building  upon  another,  supposed  to  be  gained  by  grant,  but  it 
is  a  right  of  property  passing  with  the  soil.  If  the  owner  of 
two  adjoining  closes  conveys  away  one  of  them  the  alienee, 
without  any  grant  for  that  purpose,  is  entitled  to  the  lateral 
support  of  the  other  close,  the  very  instant  when  the  convey- 
ance is  executed  as  nnuch  as  after  the  expiration  of  twenty 
years." 

But  if  the  right  to  have  support  from  adjoining  land  be  not 
an  easement,  then  what  may  be  called  the  antagonistic  right 
of  removing  your  own  soil  so  as  to  to  diminish  the  support 
to  which  the  adjoining  owner  was  entitled,  is  an  easement 
affecting  his  land  in  favor  of  yours,  and  making  his  land  the 
servient  tenement  in  that  regard,  and  subject  to  the  easement 
of  being  deprived  of  its  natural  support.  That  such  an  ease- 
ment may  be  atjquired  by  grant  or  agreement  of  the  parties 
is  obvious,  and  has  been  settled  by  repeated  adjudications 
between  surface  owners  and  mine  owners  underneath.  Jiow- 
hoiham  v.  Wilson  and  Smart  v.  Morton  are  instances  establish- 
ing further,  that  the  party  claiming  the  ordinary  rule  not  to 
be  applicable  must  establish  its  renunciation  by  the  other 
party.  In  the  latter  case  (5  El.  &  BL,  45),  Lord  Campbell 
says :  '^  The  rights  and  obligations  of  parties,  when  the  surface 
of  land  belongs  to  one  owner  and  the  minerals  under  it  belong 
to  another,  appear  to  be  well  settled  by  the  two  cases  of  Harris 
V.  Byding  (5  M.  &  W.,  60)  and  Humphries  v.  Brogden. 
Prima  facie,  the  owner  of  the  surface  is  entitled  to  support 
from  the  subjacent  strata ;  and  if  the  owner  of  the  minerals 
works  them  it  is  his  duty  to  leave  sufficient  support  for  the 
surface  in  its  natural  state.  But  the  prima  facie  rights  and 
obligations  of  the  owner  of  the  surface  and  of  the  minerals 
may  be  varied  by  the  production  of  title  deeds,  or  by  other 
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evidence.  *  *  Upon  the  severance  of  the  surface  and  the 
minerals,  a  deed  might  be  framed  empowering  the  owner  of 
the  minerals  to  remove  the  whole  of  them,  without  leaving  a 
support  for  the  surfece.  *  *  It  may  be  contended  that  the 
powers  here  reserved,  of  working  and  winning  the  coals,  are 
not  confined  to  such  as  are  to  be  exercised  on  the  surface ;  but 
wherever  exercised,  they  are  perfectly  consistent  with  the 
exercise  of  them,  being  subject  to  the  implied  right  of  the 
owner  of  the  surface  to  support  from,  the  minerals.  If  the 
owner  of  a  house  were  to  convey  it  to  another  by  deed, 
reserving  the  lower  story  to  himself,  whatever  powers  he 
reserved  for  the  enjoyment  of  this  story,  unless  the  right  of 
support  is  renounced  by  the  grantee  of  the  superior  stories, 
these  powers  must  be  considered  as  only  meant  to  be  exercised 
subject  to  this  right  being  respected."  In  the  other  case 
cited,  Rowhotham  v.  Wilson  (6  El.  &  BL,  602),  the  right  of 
the  owner  of  the  minerals  to  injure  the  surface  in  extracting 
them  was  supported,  not  on  any  distinction  between  an  own- 
ership of  the  minerals  and  a  mere  easement  to  get  them,  but 
upon  the  ground  that  his  right  was  supported  by  agreement 
at  its  origin,  binding  on  the  surface  owner,  by  which  he  was 
precluded  from  any  claim  for  damage  for  injury  to  the  surface, 
by  its  sinking  or  other  impairment,  through  the  operations  of 
mining ;  and  the  Court  of  Exchequer  Chamber  aflSrmed  the 
judgment  substantially  on  the  same  ground.  '(92  Eng.  Com. 
Law.,  123,  151.)  In  the  House  of  Lords,  where  both  judg- 
ments were  affirmed.  Lord  Wensleydalb  said  (8  H.  L.  Ca., 
p.  362) :  I  do  not  feel  any  doubt  that  this  was  the  proper 
subject  of  a  grant,  as  it  affected  the  land  of  the  grantor;  it 
was  a  grant  of  a  right  to  disturb  the  soil  from  below  and  to 
alter  the  position  of  the  surface,  and  is  analogous  to  the  grant 
of  a  right  to  damage  the  surface  by  a  way  over  it.  The 
same  doctrines  are  held  and  enforced  in  the  judgment  of 
Lord  Selborste,  in  the  House  of  Lords,  in  the  very  recent 
case  of  Buchcman  v.  Andrews  (L.  R.  [2  Scotch  A  ppeals],  290), 
where  he  declares  that  a  reservation  of  minerals,  with  full 
power  to  work  and  carry  away  expressed  in  the  largest  terms 
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and  efEectual  to  reserve  the  whole  property,  would  still  have 
been  subject  to  the  general  restriction  that  binds  every  owner 
of  property  so  to  use  his  own  as  not  to  injure  another's  rights 
or  property,  but  for  an  affirmative  provision  altering  the 
ordinary  rule. 

Upon  the  whole,  it  seems  to  be  clear  that  of  common  right 
no  owner  of  land  may  deprive  another  adjoining  owner's 
lands,  in  their  natural  condition,  of  lateral  support,  without 
the  assent  or  grant  of  the  owner  whose  lands  are  to  be  affected 
by  such  deprivation.  In  the  case  now  before  us,  if  the  reser- 
vation to  the  defendant  were  of  the  whole  acre  and  three- 
quarters  of  land,  then  it  would  be  plain  that  under  the  author- 
ities already  considered,  he  could  not  have  carried  on  the 
excavation  of  the  soil  to  an  extent  sufficient  to  injure  the  soil 
of  the  plaintiff,  by  depriving  it  of  its  natural  support,  without 
incurring  a  liability  therefor.  It  is  insisted,  on  the  part  of  the 
defendant,  that  inasmuch  as  it  is  not  the  ownership  of  the  one 
and  three-quarter  acres  which  is  reserved,  but  only  of  the 
right  to  get  sand  and  clay  for  brick-making,  that  the  princi- 
ples before  discussed  become  inapplicable.  Taking  the  reser- 
vation by  the  defendant  to  be  equivalent  to  a  grant  in  the 
same  terms  from  the  plaintiff  —  and  that  is  the  aspect  most 
favorable  to  the  defendant  —  I  think  it  impossible  to  main- 
tain that  a  larger  right  passes  by  the  right  to  dig  within  cer- 
tain bounds  than  by  the  grant  of  the  land  in  the  same  bounds. 
All  particular  rights  mast  be  less  than  the  full  dominion  of 
the  land.  The  sense  of  the  rule  requires  us  to  reject  such  a 
distinction.  The  rule  expresses  the  legal  consequence  of  two 
adjoining  pieces  of  land  being  subject  to  separate  ownerships. 
It  is  the  separation  of  ownerships,  and  not  their  extent  or 
quality  in  point  of  estate,  that  is  material.  From  the  separa- 
tion of  ownership  rights  result  in  respect  to  support,  not  from 
the  greater  or  less  interests  of  the  separate  owners.  The 
right  claimed  on  the  part  of  the  defendant  is  made  up  of  two 
distinct  elements :  a  right  to  dig  within  the  prescribed  bounds 
and  a  right  to  deprive  of  support  the  adjoining  ground 
beyond  the  bounds.     The  grant  does  not  profess  to  give  both. 
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It  only  expresses  the  right  to  dig.  The  cases  before  cited 
show  that  the  right  to  dig,  given  with  the  property  in  the 
thing  to  be  got  out,  would  fail  to  carry  the  right  to  disturb 
the  adjoining  ground.  It  must,  in  analogy  to  those  cases,  be 
limited  to  such  digging  as  can  be  done  without  injury  to  the 
land  of  the  plaintiff,  beyond  the  prescribed  bounds.  The  fact 
that  the  plaintiff  has  other  lands  adjoining  is  not  material  to 
the  construction  of  the  grant.  The  words  of  the  grant  go 
only  up  to  the  specified  boundary,  and  may  not  be  expounded 
to  go  beyond  by  implication.  They  must  receive  the  same 
construction  as  if  she  had  made  the  grant,  owning  only  the 
one  and  three-quarter  acres,  since  they  can  thus  have  all  the 
significance  and  force  which  belongs  to  them.  The  defendant 
asks  that  they  be  interpreted  in  view  of  the  fact  that  the 
plaintiff  owned  the  adjoining  land,  and  might  have  given  a 
right  to  be  exercised  over  that  as  well  a£  over  the  specified 
parcel.  The  conclusive  answer  is,  that  according  to  the  cases 
before  cited,  that  right^  to  affect  other  land  than  that  specified, 
is  required  to  be  expressed. 

The  judgment  should  be  afiirmed. 

All  concur  with  Lott,  Ch.  C,  except  Johnson,  0.,  dissenting. 

Judgment  reversed. 


John  T.  Davison  et  al.,  Respondents,  v.  The  Cnr  Bank, 

Appellant. 

FlaiDtiffs  carried,  on  board  their  vessel^a  cargo  of  wheat,  from  M.  to  O. 
By  the  biU  of  lading  it  was  to  be  delivered  **  as  addressed  on  the  margin, 
or  his  or  their  assignees  or  consignees,  on  paying  the  freight  and  charges 
noted ; "  on  the  margin  was  written  ^  Acct.  T.  L.  Baker,  to  City  Bank  " 
(defendant).  On  arrival,  defendant's  cashier  directed  the  wheat  to  be 
delivered  at  an  elevator,  subject  to  its  order,  saying,  also,  that  the  pro- 
prietors would  pay  freight  The  proprietors  of  the  elevator  paid  a  por- 
tion of  the  freight,  and  gave  a  check  on  New  York  for  the  balance 
which  was  sent  forward,  presented,  payment  refused,  and  the  drawers 
duly  notified.  Defendant  acted  in  the  matter  as  agent  of  the  M.  Bank, 
but  this  fact  did  not  appear  on  the  bill  of  lading,  and  was  unknown  to 
SicKBLS— Vol.  XII.        11 
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plaintiff.  In  an  action  to  recover  the  balance  of  the  freight,  hM,  that 
defendant)  as  consignee,  upon  acceptance  of  the  wheat  (which  was  done 
by  the  order)  and  delivery  at  the  elevator,  became  liable  for  the  freight; 
that  it  was  not  discharged  from  its  liability  by  the  order,  or  by  the 
assurance  that  the  proprietors  of  the  elevator  would  pay ;  and,  as  there 
was  no  agreement  that  the  check  should  be  taken  as  payment,  and  no 
laches,  to  the  damage  of  defendant,  the  taking  of  the  check  did  not 
discharge  defendant  from  liability. 

(Argued  September  29,  1873 ;  decided  January  term,  1874) 

Appeal  from  judgment  of  the  General  Term  of  the  Snpreme 
Court  in  the  fonrth  judicial  department,  in  favor  of  plain- 
tiffs, entered  upon  an  order  denying  motion  for  new  trial, 
and  directing  judgment  on  verdict 

This  action  was  brought  to  recover  a  balance  alleged  to  be 
due  for  freight  upon  a  cargo  of  wheat  carried  on  plaintiffs' 
schooner,  from  Milwaukee  to  Oswego. 

In  the  bill  of  lading.  Mower,  Ohurch  &  Go.  were  named 
as  consignors,  the  property  "  to  be  delivered  in  good  order  and 
condition  as  addressed  on  the  margin,  or  his  or  their  assignees 
or  consignees,  upon  paying  the  freight  and  charges  as  noted." 
In  the  margin  of  the  bill,  was  the  following  entry :  ^^  Acct. 
T.  L.  Baker,  to  City  Bank,  Oswego,  N.  Y."  The  wheat  was 
carried  to  Oswego.  The  captain  of  the  vessel  called  at  the 
City  Bank,  and  was  first  verbally  directed  to  deliver  the  wheat 
to  the  Com  Exchange  Elevator,  and,  afterward,  the  cashier 
of  the  bank  indorsed  on  the  back  of  the  bill  of  lading  the 
following : 

"  Deliver  to  the  Com  Exchange  Elevator,  for  account  of 
the  Milwaukee  National  Bank,  subject  to  the  order  of  the 
City  Bank. 
"  Oswego,  October  9, 1869. 

"D.  MANNERING, 

"  Cashier:' 

The  captain  delivered  the  wheat  in  accordance  with  this 
direction  to  the  Com  Exchange  Elevator,  which  was  owned 
by  A.  F.  Smith  &  Co.    Smith  &  Co.  gave  the  captain  receipts 
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for  the  wheat,  paid  part  of  the  freight,  and  gave  their  check 
for  the  balance  on  the  Fourth  National  Bank  of  New  York. 
There  was  no  agreement  that  the  check  shoald  be  taken  in 
payment  of  the  freight.  It  was  sent  forward  to  New  York, 
presented  for  payment,  and  payment  refused.  The  drawers 
were  duly  notified  of  the  dishonor  of  the  check,  and  payment 
of  the  freight  demanded  and  refused. 

It  was  proved  on  the  trial,  under  the  objection  of  the 
plaintiffs'  counsel,  that  the  wheat  was  purchased  in  Milwaukee 
by  Mower,  Church  &  Bell,  for  A.  F.  Smith  &  Co.  The 
money  was  advanced  by  the  Milwaukee  National  Bank,  to 
whom  drafts  therefor  were  delivered,  drawn  on  A.  F.  Smith 
&  Co.,  which  were  annexed  to  copies  of  the  bills  of  lading, 
and  sent  forward  to  the  City  Bank  to  procure  their  accept- 
ance. J.  S.  Baker,  named  in  the  bill  of  lading,  was  cashier 
of  the  Milwaukee  National  Bank.  The  wheat  was  sent  to 
defendant,  in  order  to  secure  the  payment  of  the  drafts. 
Defendant  had  no  pecuniary  interest  in  either  the  wheat  or 
the  drafts.  Smith  &  Co.  sold  the  wheat  and  appropriated 
the  avails,  leaving  the  drafts  nnpaid.  Neither  masters  nor 
owners  had  any  knowledge  or  notice  of  the  manner  the  wheat 
was  purchased,  or  of  the  drawing  or  the  payment  of  the  drafts. 

A  verdict  was  directed  for  the  plaintiffs,  for  the  balance  of 
freight  nnpaid,  which  was  rendered  accordingly.  Exceptions 
were  ordered  heai*d  at  first  instance,  at  General  Term. 

George  O,  French  for  the  appellant.  Defendant  is  not  lia- 
ble, under  an  implied  promise,  to  pay  the  freight.  {Gibson 
V.  Stevms,  8  How.  [U.  S.],  384,  399 ;  Lewis  v.  McKee,  2  L. 
R.  [Exch.],  35.)  The  order  given  by  Mannering,  followed 
by  delivery  to  the  Com  Exchange  Elevator  and  receipted  for 
by  Smith  &  Co.,  made  the  latter  firm  the  assignee  of  the 
cargo  for  the  payment  of  freight.  {Ogden  v.  Codd^ngton^  2 
E.  D.  S.,  328;  Merian  v.  Funck^  4  Den.,  110;  Dart  v. 
Enaignj  47  N.  Y.,  619.)  Defendant,  as  appeared  by  the  bill 
of  lading  and  the  order  of  delivery,  was  only  an  agent  for  T. 
L.  Baker,  and  as  such  was  not  liable  for  the  freight.     (Davis 
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V.  PaUison,  24  N.  Y.,  320 ;  DdH  v.  Ensign,  47  id.,  619, 
623  ;  Amos  v.  Temperh/j  8  M.  &  W.,  798 ;  Orove  v.  Briery 
8  How.  [d.  S.],  429  ;  Miner  v.  Nor.  R.  Co.,  32  Conn.,  91 ; 
Abb.  on  Ship.,  546  [marg.  page,  422],  335  ;  1  Pars,  on  Ship., 
208  [ed.  1869]  ;  Chit,  on  Car.,  298  [marg.  page,  209]  ;  Ward 
V.  Fdton,  1  East,  507 ;  CMins  v.  U.  Tr.  Co.,  10  Watts,  384 ; 
1  Pars.  M.  Law,  220 ;  Ang.  on  Car.,  506 ;  Story  on  Ag.,  345, 
395  ;  12  Petei-sdort'  Ab.,  14 ;  Evans  v.  MaOett,  1  Ld.  Ray., 
271 ;  12  Mod.,  156 ;  Sargmt  v.  Morris,  3  B.  &  Aid.,  277 ; 
LamreTice  v.  Mintum,  17  How.  [U.  S.],  100 ;  Darnell  v. 
Morehouse^  45  N".  T.,  64 ;  Hernum  v.  Estoppel,  461 ;  Merian 
V.  Funck,  4  Den.,  114.)  The  trial  in  the  court  below  was  a 
mistrial.  {Pwrchase  v.  Matteson,  25  N.  Y.,  211,  213  ;  Stevens 
V.  Hauaer,  39  id.,  302,  312 ;  Sackeit  v.  Spencer,  29  Barb.,  180^ 
187;  Code,  §265.) 

A.  Perry  for  the  respondents.  Defendant  was  the  con- 
signee of  the  wheat :  and  having  received  it  nnder  a  bill  of 
lading,  making  payment  of  freight  a  condition  of  delivery, 
became  liable  to  plaintiffs  for  the  payment  of  such  freight. 
(Bouv.  L.  D.,  "Consignee;"  Cock  v.  Taylor,  13  East,  399; 
Shepard  v.  De  Bemales,  id.,  508 ;  Barker  v.  Ha/oens,  17  J. 
R.,  234 ;  Dcrugal  v.  KenMe,  3  Bing.,  383 ;  Price  v.  Powell^ 
3  Comst.,  422 ;  Story  on  Ag.,  §  274,  and  note  2,  pp.  269-274 ; 
Abb.  on  Ship.,  421 ;  3  Kent's  Com.,  221 ;  1  Pars.  M.  Law, 
219;  Merian  v.  Funck,  4  Den.,  110;  HinsdeU  v.  Weed,  5 
id.,  172 ;  Canfidd  v.  N.  R.  R.  Go.,  18  Barb.,  586 ;  Davis  v. 
PaUism,  24  N.  Y.,  317;  Morse  v.  Pesant,  2  Keyes,  16; 
Merrick  v.  Gordon,  20  N.  Y.,  93 ;  Sanders  v.  Va/nzeUer,  4 
A.  &E.,  260;  Daws  v.  Green,  16  Barb.,  77;  32  id.,  490; 
Gilson  V.  Madden,  1  Lans.,  172 ;  Dart  v.  Ensign,  2  id.,  383 ; 
S.  C,  47  N.  Y.,  619;  Fitzhugh  y.Wyman,  5  Seld.,  552; 
Griffith  n.  Ingledew,  6  S.  &  R,  429 ;  Minor  v.  N.  and  W.  R. 
R.  Co.,  32  Conn.,  91.)  The  receipt  of  the  checks  of  Smith 
&  Co.  did  not  operate  as  a  satisfaction  of  the  plaintiffs'  claim 
for  freight.  {Porter  v.  Talcott,  1  Cow.,  359 ;  Rathbone  v. 
Tucker,  15  Wend.,  498  ;  18  id.,  175 ;  Muldon  v.  WhiOock,  1 
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Cow.,  290 ;  Davis  v.  AUen^  3  Comst.,  168 ;  Cole  v.  Sackett^ 
1  Hill,  616 ;  HaydeU  v.  Liber^  6  id.,  448 ;  Jobbitt  v.  Oovrnd/n/y 
29  Barb.,  509 ;  OlcoU  v.  Rathhrne^  5  Wend.,  490 ;  0%b%on  v. 
Toby,  53  Barb.,  191 ;  Vail  v.  Fo«Ur,  6  Comst.,  312 ;  DarneU 
V.  Morehouse,  36  How.  Pr.,  511 ;  Noel  v.  Murray,  2  Kern., 
167;  Tovaigs  v.  Stahdin,  34  N.  Y.,  268;  Bradford  v.  i^cw, 
38  id.,  289.) 

Easl,  C.  That  the  consignee,  who  receives  the  cargo  con- 
signed under  such  a  bill  of  lading  as  the  one  in  question,  is 
liable  to  the  carrier  for  the  freight  is  not  questioned.  {Merian 
V.  Funcky  4  Denio,  110 ;  HinsdeU  v.  Weed,  5  id.,  172 ; 
Dams  V.  Pattison,  24  N.  Y.,  317;  Morse  v.  Pesant,  2 
Keyes,  16 ;  Merrick  v.  Oordmi,  20  N.  T.,  93.)  It  matters 
not  under  such  a  bill  of  lading,  whether  the  consignee  be  the 
owner  or  not ;  the  law  implies  a  promise  on  his  part  to  pay 
the  freight.  But  in  this  case,  the  fact  that  the  defendant  was 
merely  the  agent  of  the  Milwaukee  bank  was  not  disclosed 
upon  the  shipping  bill,  and  was  unknown  to  the  plaintiffs. 
It  was  found  by  the  General  Term,  that  "  neither  the  master, 
nor  owners  o{  the  schooner,  had  any  knowledge  or  notice  of 
the  manner  in  which  the  wheat  was  purchased,  or  of  the 
drawing,  or  the  non-payment  of  the  draft,  or  of  the  instruc- 
tions given  by  the  Milwaukee  National  Bank  to  the  defendant." 
The  defendant  cannot  therefore  claim  exemption  from  liability 
to  the  plainti£b  on  the  ground  that  it  was  merely  the  agent 
of  another  party.  The  form  of  the  bill  of  lading  addressed 
**  Account  T.  L.  Baker,  to  tlie  City  Bank,  Oswego,  N,  Y.," 
id  such  as  to  show  that  the  defendant  was  the  consignee.  It 
has  been  so  held  in  a  number  of  similiar  cases.  {Dows  v. 
Oreene,  16  Barb.,  77;  S.  C,  32  id.,  490 ;  CHlson  v.  Madden, 
1  Lans.,  172 ;  HinsdeU  v.  Weed,  6  Denio,  172 ;  Cavfield  v. 
The  Northern  Railroad  Co,,  18  Barb.,  686 ;  Dart  v.  Ensign, 
47  N.  Y.,  619.) 

It,  therefore,  only  remains  to  be  examined,  whether  anything 
was  done  at  the  time  of  the  delivery  of  the  wheat,  or  subse- 
quently thereto,  by  which  the  defendant  was  discharged  from 


8t)  Davison  et  al.  v.  City  Bank.  [Jan., 

Opinion  of  the  Commission,  per  Eabl,  G. 

a  liability,  which  would  otherwise  rest  upon  it.  The  bill  of 
lading  provided  that  the  cargo  was  to  be  delivered  as 
^^  addressed  on  the  margin,  or  to  his,  or  their  assignees  or 
consignees  upon  paying  the  freight,"  etc.  If  the  defendant, 
having  no  interest  as  owner  in  the  wheat,  had  simply  assigned 
the  bill  of  lading,  and  directed  a  delivery  to  the  assignee,  oi 
given  an  order  for  its  delivery  to  the  owner  without  accepting  or 
receiving  the  wheat,  it  would  not  have  been  liable  for  the 
freight.  {Merian  v.  Fumch^  4  Denio,  110 ;  Dart  v.  Emigny 
47  N.  Y.,  619 ;  Chitty  on  Carriers,  209.)  But  this  the 
defendant  did  not  do.  It  accepted  the  wheat,  by  directing  it 
to  be  delivered  to  the  elevator,  subject  to  its  order.  The 
wheat  after  such  delivery,  remained  under  its  control,  and  it 
had  all  the  possession  it  could  take,  or  be  expected  to  have. 
The  defendant  was  not,  therefore,  discharged  from  its  liability 
to  pay  the  freight  by  the  order  for  a  delivery  to  the  elevator. 
At  the  time  the  order  was  given,  the  cashier  of  defendant 
also  said  to  the  master  of  the  vessel  that  ^'  they  (meaning  the 
proprietors  of  the  elevator),  will  pay  your  freight."  This  was 
an  assurance  that  they  would  pay  the  freight,  which  the  defend- 
ant had  by  its  acceptance  of  the  wheat,  become  liable  to  pay. 
The  master  was  not  bound  to  look  to  them  for  the  payment 
of  his  freight.  He  was  not  directed  to  collect  his  freight 
before  he  made  delivery,  or  to  insist  upon  payment  as  a  con- 
dition of  delivery.  He  had  the  right  to  make  delivery  and 
then  immediately  call  upon  the  bank  for  his  freight,  and  was 
not  bound  to  make  any  efforts  to  collect  it  elsewhere.  The 
proprietors  of  the  elevator  paid  a  portion  of  the  freight  and 
gave  their  checks  on  a  New  York  bank  for  the  balance. 
There  was  no  agreement  that  these  checks  should  be  taken  as 
payment,  and  they  did  not,  therefore,  for  an  instant,  operate 
as  payment.  The  master  could,  therefore,  immediately  have 
tendered  them  back,  and  demanded  payment  of  the  balance  of 
the  freight.  They  could  not  operate  as  payment,  unless  paid, 
and  there  is  no  claim  that  after  the  master  received  the  checks, 
there  was  a  want  of  due  diligence  in  presenting  them  for 
payment,  or  in  giving  notice  of  non-payment,  and  there  is 
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no  claim  that  after  the  receipt  of  the  checks  there  was  any 
laches  on  the  part  of  the  plaintiffs,  which  caused  any  damage 
to  the  drawers  thereof  or  to  the  defendant.  Hence,  I  am 
unable  to  see  how  the  taking  of  the.  checks  deprived  the 
plaintiffs  of  any  rights  which  they  had  against  the  defendant. 
The  bank  had  made  the  proprietors  of  the  elevator  their 
agents,  to  receive  and  hold  the  wheat  for  them,  and  also  to 
pay  the  freight,  and  the  loss  following  from  the  conduct  of 
such  agents  should  fall  upon  it  rather  than  upon  the  plaintiff. 

The  judgment  should  therefore  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


Chaklks   Allison,  Kespondent,  v.  The   Corn   Exchange 

Insubance  Company,  Appellant. 

DeftfDdaDt  issued  a  poHcy  of  insurance  upon  plaintifTs  canal  boat  for  one 
year.  Among  other  excepted  perils  was  damages  from  ice.  At  the 
close  of  navigation  the  boat  was  moored  in  the  canal  basin  at  O.  and 
frozen  in;  in  the  spring,  when  the  ice  broke  loose  in  the  river  O.,  it 
jammed,  forming  a  partial  dam,  which  set  back  the  water  so  that  it 
flowed  over  a  sea-wall  separating  the  river  from  the  basin;  the  stem  of 
the  boat  became  loosened  while  the  bow  remained  fast  in  the  ice,  and 
in  consequence  the  boat  was  twisted  and  injured.  In  an  action  upon 
the  policj,  hdd^  that  exemption  from  liability  for  damages  occasioned  by 
ice  was  not  limited  to  the  season  of  navigation;  also  (Eabl  and  John- 
son, CC,  dissenting),  that  the  ice  was  the  proximate  cause  of  the  ii\jury 
and  that  defendant  was  not  liable. 

By  the  policy  the  boat  was  required  to  be  safely  moored,  satis&ctorily  to 
the  defendant,  during  the  winter.  HeUL  (Earl,  C.\  that  this  did  not 
require  the  boat  to  be  moored  with  absolute  safety,  but  in  a  proper 
place  and  with  reasonable  care  and  safety;  nor  did  it  require  notice  to 
the  defendant  of  the  place  of  mooring. 

(Argued  September  20, 1878;  decided  January  term,  1874.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  reversing  a  jndg- 
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ment  in  favor  of  the  defendant  entered  upon  the  report  of  a 
referee  and  granting  a  new  trial. 

This  action  was  brought  upon  a  policy  of  insurance. 

By  the  policy  the  defendant  insured  Elizabeth  F.  Lewis^ 
$2,000  upon  the  ^^  body,  tackle,  apparel  and  other  furniture 
of  the  boat  called  the  '  A.  Newcomb,' "  of  Oswego,  from  the 
1st  day  of  May,  1867,  to  the  let  day  of  May,  1868.  The  perils 
insured  against  were  of  the  '^  inland  lakes,  rivers,  canals  and 
fires."  The  excepted  perils  are  described  as  follows:  ^^For 
damage  that  may  be  done  by  the  vessel  hereby  insured  to 
any  other  vessel  or  property ;  from  ic^,  incompetency  of  the 
master  or  insuflSciency  of  the  crew,  or  from  want  of  ordinary 
care  and  skill  in  loading  and  stowing  the  cargo  of  said  vessel ; 
from  rottenness,  inherent  defects  and  other  unseaworthiness; 
from  theft,  barratry  or  robbery,"  etc.,  etc.  The  policy  gave 
permission  to  navigate  the  inland  lakes,  rivers  and  canals  of 
the  State  of  New  York,  including  the  North  and  East  rivers 
and  harbor  of  New  York,  etc.  Warranted  **  not  to  navigate 
between  noon  of  the  fifteenth  day  of  December  and  noon  of 
the  first  day  of  April  following;  during  the  last  named  time 
to  be  laid  up  tight  and  safely  moored,  satisfactorily  to  this 
company." 

On  the  26th  October,  1867,  the  boat  and  appurtenances 
were  sold  and  delivered  by  Elizabeth  F.  Lewis  to  the  plain- 
tiff, and  the  policy  of  insurance  was  at  the  same  time  assigned 
to  him,  by  and  with  the  consent  in  writing  of  the  defendant. 
The  boat  arrived  at  Oswego  on  Saturday,  the  6th  day  of 
December,  1867,  and  was  laid  up  under  the  Oswego  river 
bridge  at  the  lower  end  of  the  canal  basin.  She  was  made 
fast  to  two  other  boats  by  lines  extending  from  her  bow  and 
stem,  and  also  by  an  anchor  chain  fastened  to  an  iron  ring  in 
the  sea-wall,  i.  e.,  the  wall  which  separates  the  canal  basin 
from  the  Oswego  river.  The  boat  was  frozen  in  the  ice  that 
night,  and  remained  so  until  the  13th  March,  1868.  On  the 
13th  March,  1868,  the  ice,  which  had  broken  loose  in  the 
river,  accumulated  in  the  channel  above  the  bridge  and  became 
so  jammed  as  to  partially  dam  the  river.     The. water  rose 
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rapidly  and  flowed  over  the  sea-wall  in  such  quantity  as 
to  caose  a  sudden  rise  of  water  in  the  basin.  The  boat  was 
loosened  from  the  ice  around  her  stem  and  larboard  side, 
bat  was  held  fast  by  the  ice  at  her  bow  and  starboard  side 
forward.  The  water  raised  the  stem  while  the  bow  remained 
fast,  and  thns  wrenched  and  twisted  the  boat,  breaking  her 
floor  and  top  timbers  and  causing  other  injuries. 

The  referee  found,  as  facts,  that  the  boat  was  not  safely 
moored,  that  no  notice  whatever  was  given  to  the  defendant, 
and  that  the  damage  was  caused  by  ice,  and  he  directed  judg- 
ment for  the  defendant,  which  was  entered  accordingly. 

T.  C,  T,  BuoJdey  for  the  appellant.  Under  the  ice  clause 
in  the  policy  defendant  was  not  liable.  {Dowa  v.  How.  Ins. 
Co.,  5  Robt.,  473.) 

A,  Perry  for  the  respondent.  The  freshet  being  the  imme- 
diate cause  of  the  damage,  it  was  not  material  for  the  referee 
to  inquire  or  decide  whether  it  was  caused  by  ice  or  other* 
wise.  (2  Am.  on  Ins.,  764,  et  aeq.;  2  Pars.  M.  Law,  212, 
note  1,  pp.  126,  227,  228 ;  note  1,  p.  260 ;  Busk  v.  Boy.  Ins. 
Co.,  2  B.  &  Aid.,  73 ;  Walker  v.  MaiOand,  6  id.,  171 ; 
Petapsco  Ins.  Co.  v.  Coulter,  3  Pet.,  222 ;  Waters  v.  Mer.  L. 
Ins.  Co.,  11  id.,  213;  Draper  v.  Com.  Ins.  Co.,  4  Duer,  284, 
239 ;  Ndson  v.  Suf.  Ins.  Co.,  8  Cush.,  477,  496 ;  Oates  v. 
Mad.  Co.  M.  Ins.  Co.,  1  8eld.,  469,  478 ;  Matthews  v.  How. 
Ins.  Co.,  1  Kern.,  9.)  In  a  case  of  the  concurrence  of  differ- 
ent cause,  the  loss  is  to  be  attributed  to  the  efficient  predomi- 
nating peril.  (1  Phil,  on  Ins.,  1132,  1137 ;  2  Pars.  M.  Law, 
258 ;  WM  v.  Pro.  Ins.  Co.,  14  Mo.,  3 ;  Hahu  v.  CorleU,  2 
Bing.,  205 ;  Montoza  v.  Lend.  Ins.  Co.,  6  Exch.,  451 ;  4  Eng. 
L.  and  Eq.,  500 ;  Hodgson  v.  Malcolm,  5  B.  &  P.,  336.)  The 
word  ice,  as  used  in  the  policy,  refers  to  ice  encountered  in 
the  navigation  of  the  boat.  (1  Phil,  on  Ins.,  124 ;  2  Pars.  M. 
Law,  53 ;  Van  Deusen  v.  C.  0.  Ins.  Co.,  1  Robt,  55,  64 ; 
At.  D.  Co.  T.  Leamtt,  50  Barb.,  135, 144 ;  Coffin  v.  Beynolds, 
87  N.  Y.,  640, 644 ;  AiJcen  v.  Wasson,  24  id.,  482, 484 ;  Peoj^ 
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V.  GardineTy  48  Barb.,  608,  612;  TomMnsan  v.  Mayor  of  N. 
r.,  23  How.  Pr.,  452;  Hickoh  v.  Blisa^  34  Barb.,  321; 
Soranton  v.  Baxter^  4  Sandf.,  5 ;  Smith  v.  Devliuy  23  N.  Y., 
363.) 

Eetnolds,  0.  As  the  order  of  reversal  does  not  state  that 
the  reversal  proceeded  from  any  error  of  fact  by  the  referee, 
we  can  consider  only  questions  of  law  resulting  from  the  facts 
found. 

The  court  below  evidently  considered  the  case  one  not  free 
from  difficulty,  and  so  far,  at  least,  we  concur  in  their  opinion. 
If  it  had  not  been  for  the  ice  the  injury  would  not  have  hap- 
pened, nor  would  it  have  occurred  but  for  the  presence  of  a 
large  quantity  of  water  in  the  Oswego  river  at  the  critical 
moment.  The  absence  of  either  element,  therefore,  would 
probably  have  avoided  the  injury.  We  must,  if  it  be  pos- 
sible, determine  which,  in  the  eye  of  the  law,  was  the  imme- 
diate and  which  the  remote  cause  of  the  disaster.  It  is  quite 
impossible  to  conceive  of  any  disaster,  marine  or  otherwise, 
which  is  not  produced  by  the  agency  of  several  causes  opera- 
ting in  a  greater  or  less  degree.  Shipwrecks  on  the  sea  and 
conflagrations  upon  the  land,  do  not,  ordinarily,  result  from  a 
single  cause,  but  generally  from  the  combined  influence  of 
many  unfriendly  elements.  An  insurance  against  damage  by 
Are,  subjects  the  underwriter  to  liability  if  the  insured  prop- 
erty receives  injury  consequent  upon  fire,  from  water,  break- 
age and  various  other  incidents  of  such  a  misfortune.  But 
for  the  fire  the  other  incidents  would  have  been  inconse- 
quential, and  hence  the  fire,  however  occasioned,  is  the 
proximate  cause,  and  if  a  high  wind  spreads  the  conflagration 
beyond  all  calculation,  it  is  still  the  fire,  and  not  the  wind,  in 
the  judgment  of  the  law,  that  produces  the  calamity  and 
makes  the  insurer  responsible,  and  yet,  but  for  the  unforeseen 
wind,  the  fire  itself  would  have  been  comparatively  harmless. 
We  must,  if  we  can,  give  full  efiect  to  the  contract  of  insur- 
ance made  between  the  parties,  and,  in  the  effort  to  do  that, 
we  must  at  once  discard  the  suggestion  that  the  excepted 
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injury  from  ice  related  only  to  those  incideiit  to  the  perils 
of  navigation.  The  navigation  of  canal  boats  on  the  internal 
canals  of  this  State,  we  may  safely  assume,  is  not  usually 
attended  with  serious  peril  from  ice,  and  when  it  is  specially 
provided,  as  in  this  case,  that  the  vessel  was  not  to  navigate 
between  the  fifteenth  of  December  and  the  first  of  April  fol- 
lowing, and  that  during  that  period  the  vessel  was  to  be  '^  laid 
up  tight  and  safely  moored,"  we  are  bound  to  conclude  that 
the  exemption  from  injuries,  occasioned  by  ice,  were  not 
those  only  happening  when  the  vessel  was  actually  engaged 
in  navigation.  K  the  vessel  had  been  intended  to  visit  the 
Arctic  ocean,  it  is  possible  that  a  different  presumption 
might  have  been  indulged.  We  have  no  right  to  say  that  the 
exemption  from  liability,  caused  by  ice,  was  intended  to  be 
limited  to  injuries  happening  while  the  boat  was  engaged  in 
actual  navigation.  The  language  exempts  the  defendant  from 
liability  from  ail  damage  caused  by  ice. 

In  a  marine  policy  against  the  ^'  perils  of  the  sea,"  the 
underwriter  assames  only  extraordinary  risks,  and  if  a  vessel 
goes  down  by  the  ordinary  action  of  the  wind  and  the  waves, 
the  insurer  is  not  responsible,  for  the  vessel  is  assumed  to 
have  been  unseaworthy.  In  making  the  insurance,  therefore, 
the  fitness  of  the  vessel  for  the  intended  voyage  is  to  be  con- 
sidered. ^^  A  coasting  schooner  needs  one  kind  of  fitness — 
a  freighting  ship  to  Europe  another  —  a  whaling  ship  another, 
and  a  ship  insured  only  while  in  port  another  "  (Parson's  Merc. 
Law,  427,  and  cases  cited) ;  and  it  may  be  added,  a  canal 
boat  intended  for  internal  navigation,  quite  another,  and  it  is, 
therefore,  well  settled  that  in  construing  such  a  contract, 
regard  is  to  be  had  to  the  navigation  intended  and  to  the  fit- 
ness of  the  vessel  for  the  perils  likely  to  be  encountered. 

Under  an  insurance  against  the  perils  of  the  sea,  it  has 
been  held  that  if  a  vessel  reach  a  harbor  in  the  course  of  its 
voyage,  and  is  detained  therein  by  stress  of  weather,  or  by 
being  frozen  in,  or  by  any  such  cause,  the  damage  does  not 
fall  upon  the  insurer.  {FverUs  v.  Smithy  2  M.  &  Selw.,  278.) 
But  the  insurer  may  specially  contract  for  greater  or  less  risk. 
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according  to  the  nature  of  the  case,  and  where  a  canal  boat 
is  insured  with  an  exemption,  for  damages  caused  by  ice,  it 
must  be  assumed  that  the  exemption  was  intended  to  refer  to 
injuries  most  likely  to  occur  in  such  a  case  from  such  a  cause, 
and  it  could  not,  therefore,  very  well  refer  solely  to  mere 
canal  navigation,  or  the  other  navigation  permitted  by  the 
policy  in  controversy,  within  the  period  of  time  to  which  it 
was  limited.  We  must,  therefore,  endeavor  to  find  out  the 
proximate  cause  of  the  injury,  in  the  present  case,  within  the 
meaning  of  the  law.  What  is  or  what  is  not  the  immediate 
cause  of  any  disaster,  is  a  question  of  &ct,  and,  if  the  finding 
of  the  referee  in  this  case,  as  to  the  proximate  cause  of  their 
injury,  is  to  be  regarded  as  a  pure  question  of  fact,  we  have 
no  alternative  but  to  regard  it  as  conclusive  upon  this  branch 
of  the  case.  But  the  finding  ought  not  to  be  so  regarded. 
It  is  rather  more  a  finding  of  law,  upon  certain  facts  estab- 
lished and  stated  in  detail  in  his  report,  and  is  quite  like  an 
old-fashioned  special  verdict,  and  should  be  so  considered  in 
giving  our  judgment. 

The  injuiy  in  this  case  was  obviously  occasioned  by  the 
combination  of  two  causes  operating  at  the  same  time :  one 
an  undue  quantity  of  water  at  the  stem,  and  the  other 
the  tenacity  of  the  ice  at  the  bow  of  the  vessel  insured.  It 
may  be  added  that  the  excess  of  water,  at  the  time  of  the 
injury,  resulted  largely,  if  not  entirely,  from  an  ice-dam  in 
the  river.  If  the  ice-dam  had  not  obstructed  the  flow  of  the 
water,  the  water  would  not  have  disturbed  the  stem  of  the 
boat,  and  even  then,  if  the  ice  had  not  imprisoned  the  bow, 
the  excess  of  water  would  not  have  twisted  the  vessel  to  its 
injury.  Giving,  therefore,  full  effect  to  the  maxim  catisa 
proxima  non  remota  spectatur,  as  paraphrased  by  Lord  Bacon 
(Bac.  Max.  Reg.  1;  Broom  Leg.  Max.,  215;  Babcock  v. 
Montgomery  Co.  Mutual  Ins.  6\?.,  4  N.  Y.,  326) :  "  It  were 
infinite  for  the  law  to  consider  the  cause  of  causes  and  their 
impulsion  one  on  another,  therefore,  it  contenteth  itself  with 
the  immediate  cause  and  judgeth  of  acts  by  that,  without 
looking  to  any  further  degree,"  we  must  conclude  that  the 
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ice  was  the  effect,  and  in  law,  the  proximate  cause  of  the 
injnry  in  the  present  case.  It  was  the  ice-dam  that  caused 
the  waters  of  the  Oswego  river  at  just  this  time  to  flow  in 
wild  commotion,  and  when  this  was  done  it  was  still  the  ice 
that  held  the  bow  of  the  vessel,  in  its  grasp,  nntil  the  injury 
happened  for  which  damages  are  now  sought  to  be  recovered. 
As  the  defendant  is  exempted  from  liability  for  any  damage 
caused  by  ice,  the  plaintiff  cannot  recover. 

This  conclusion  reqders  the  consideration  of  any  other 
questions  in  the  case  unimportant.  The  referee  found  that 
the  boat  had  not  been  safely  moored  by  the  insured  as  required 
by  the  policy,  and  some  questions  of  evidence  relating  exclu- 
sively to  that  proposition,  were  raised  upon  the  trial,  but  their 
determination  either  way  would  not  alter  our  judgment. 

The  order  of  the  General  Term  should  be  reversed,  and 
judgment  absolute  ordered  in  favor  of  the  defendant,  with 
costs. 

£abl,  C.  (dissenting).  At  the  timethecaualboat  was  injured, 
she  was  safely  moored  in  the  canal  basin  adjoining  the  Oswego 
river.  She  was  fastened  in  the  ice  frozen  about  her,  and,  with- 
out the  concurrence  of  some  other  cause,  was  in  no  peril  from 
the  ice.  A  freshet  then  occurred  in  the  river,  and  the  water  rose 
rapidly  and  flowed  over  the  sea-wall  separating  the  basin  from 
the  river,  and  raised  the  stem  of  the  boat,  while  her  bow  was 
held  fast  by  the  ic«,  and  thus  the  injury  was  done.  The  ice 
would  not  have  occasioned  the  injury  without  the  freshet,  and 
the  freshet  would  probably  have  done  no  injury  if  the  boat 
had  not  been  held  fast  by  the  ice  at  her  bow.  If  the  injury 
can  be  said  to  have  been  caused  by  the  ice,  then,  by  the  terms 
of  the  policy,  the  defendant  is  exempted  from  liability,  but 
if  it  was  caused  by  the  freshet,  then  it  is  unquestioned  that 
the  loss  is  covered  by  the  policy.  It  is  frequently  difiicult  to 
determine  whether  a  loss  arises  from  a  peril  insured  against, 
and  this  difficulty  is  increased  when  different  causes  concur  at 
the  same  time  in  producing  the  loss.  The  courts  always  look 
at  the  proximate  cause,  and  if  that  be  a  peril  insured  against^ 
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no  matter  how  many  other  causes  may  have  contribnted  to 
the  loss,  the  insurer  is  held  liable.  Oansaproxima,  non  remota 
ypectatwr  is  a  fundamental  principle  in  the  law  of  insurance, 
and  the  reason  is,  as  given  by  Lord  Bacon,  that  "it  were 
infinite  for  the  law  to  consider  the  cause  of  causes,  and  their 
impulsion,  one  on  another;  therefore,  it  contentech  itself 
with  the  immediate  cause."  (2  Amould  on  Ins.,  764.)  In 
1  Phillips  on  Insurance  (§§  1132  and  1137),  it  is  said,  as 
the  result  of  all  the  jurisprudence  upon  the  subject,  that  in 
case  of  the  concurrence  of  different  causes,  to  one  of  which  it 
is  necessary  to  attribute  the  loss,  it  is  to  be  attributed  to  the 
efficient  predominating  peril,  or  that  by  which  the  operation 
of  the  other  is  directly  occasioned  as  being  merely  incidental 
to  it.  The  rule  is  laid  down  in  2  Parsons  on  Maritime  Law, 
258,  as  follows :  "  That  the  insurers  are  liable  or  exonerated, 
according  as  the  leading  and  principal  cause  of  the  loss  be 
one  insured  against,  or  one  that  is  excepted."  The  rule  is 
plain  enongh,  but  its  application  is  not  infrequently  difficult, 
and  this  is  a  case  in  which  the  difficulty  is  presented.  I  am, 
however,  of  opinion  that  the  freshet  must  be  regarded  as  the 
proximate  cause  of  the  loss. 

The  boat  was  quietly  and  safely  lying  in  the  canal  basin, 
and  the  water,  largely  increased  in  volume  by  the  freshet, 
came  there  in  large  quantities  and  raised  the  stern  of  the  boat, 
and  twisted  and  wrenched  her,  thus  greatly  injuring  her. 
This  injury  would  not  have  been  occasioned,  if  the  boat  had 
not  been  held  fast  by  the  ice,  and.  yet,  the  ice  was  the  remote 
cause,  and.  the  freshet  the  active,  efficient  and  direct  cause. 
The  ice  can  no  more  be  said  to  have  been  the  direct  cause  of 
the  injury  than  a  dock  could  be  said  to  have  been  if  the  boat 
had  been  tied  to  one,  and  thus  held  fast  while  she  was  dashed 
to  pieces  by  a  freshet.  We  must,  therefore,  hold  that  the  loss 
was  occasioned  by  a  peril  insured  against. 

The  policy  provided  that  the  boat  should  not  be  navigated 
between  noon  of  the  fifteenth  day  of  December  and  noon  of  the 
first  day  of  April  following,  and  that  between  those  dates  she 
should  be  tied  up  tight  and  safely  moored,  satisfactorily  to  the 
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company,  and  the  referee  fonnd  that  she  was  not,  during  that 
time,  safely  moored,  and  that  no  notice  was  given  to  the  com- 
pany of  the  place  where  she  was  moored ;  and,  hence,  the  fur- 
ther qnestion  to  be  considered  is,  whether  this  finding  can 
uphold  the  judgment  ordered  by  him.  It  could  not  have  been 
the  intention  of  the  parties  that,  dnring  the  period  mentioned, 
the  boat  shoald  be  moored  with  absolute  safety,because  she  could 
not  be  moored  in  any  place  where  she  would  be  entirely  free 
from  any  casualty  or  danger.  Ksuch  a  construction  were  given 
to  the  policy,  the  owner  would,  during  the  period  mentioned, 
be  practically  without  any  insurance,  taking  upon  himself  all 
the  risk  to  his  boat,  and  that  certainly  would  bo  against  the 
manifest  intention  of  the  parties.  He  was  to  lay  up  and  moor 
his  boat  as  specified,  and  then,  during  the  period  mentioned, 
the  insurance  was  to  cover  his  boat,  except  as  otherwise  speci- 
fied in  the  policy.  It  must  have  been  the  intention  of  the 
parties  that  the  boat  should  be  moored  in  a  proper  place,  with 
reasonable  care  and  safety.  I  have  looked  carefully  into  the 
case,  and  I  can  find  no  evidence  that  she  was  not  thus  moored. 
The  basin  was  a  place  where  many  boats  were  moored  every 
winter,  and  it  does  not  appear  that  any  of  them  were  ever 
injured  or  lost  in  consequence  of  any  freshet  in  the  river  but 
this  one.  If,  therefore,  the  learned  referee  meant  by  his  find- 
ing that  this  boat  was  not  moored  with  reasonable  safety,  there 
was  no  evidence  to  sustain  his  finding.  If  he  meant  that  the 
boat  was  not  moored  with  absolute  safety,  the  finding  was 
immaterial  and  could  not  be  the  basis  of  the  judgment 
ordered  by  him.  There  was  nothing  in  the  policy  requiring 
that  the  plaintiff  should  give  the  company  notice  of  the  place 
where  the  boat  was  moored.  If  it  had  been  the  intention  of 
the  parties  that  notice  should  be  given,  a  matter  of  such 
importance  to  the  rights  of  the  parties  would  have  been 
inserted  in  the  policy.  No  one  of  ordinary  understanding, 
in  reading  the  policy,  would  suppose  that  it  requires  such 
notice,  and  to  give  it  such  a  construction  as  to  require  notice 
would  entrap  the  insured.  The  conditions  in  a  policy  which 
are  intended  to  exempt  the  insurer  from  a  liability  which 
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would  otherwise  rest  upon  him,  should  be  plainly  inserted,  so 
that  the  insured  can  understand  his  rights  and  duties,  and 
not  lose  the  protection  of  his  policy  by  implication  and  infer- 
ence from  the  uncertain  language  used  by  the  underwriter. 
Some  meaning  must,  however,  be  given  to  the  word  ^' satis- 
£Eictory,"  used  in  this  connection  in  the  policy.  Canal  boats 
run  upon  well  known  channels,  and  insurance  companies  have 
their  agents  at  different  points  along  such  channels,  and  it  is 
quite  easy  for  them  to  ascertain  where  boats  insured  by  them 
are  moored.  If  they  find  that  a  boat  is  not  moored  in  a 
proper  place,  they  can  object,  and  thus  shield  themselves,  with- 
out question,  from  liability,  if  their  objections  be  not  heeded. 
While  they  cannot,  under  such  a  policy  as  this  one,  require 
that  a  boat  should  be  moored  in  a  place  of  absolute  safety, 
they  can  in  all  cases  require  that  it  shall  be  moored  in  a  place 
of  reasonable  safety,  and  require  that  it  should  be  properly 
fastened.  But  the  objection  that  no  notice  was  given  of  the 
place  where  the  boat  was  moored,  was  not  taken  in  the 
answer,  nor  in  any  way  upon  the  trial.  If  it  had  been,  per- 
haps the  plaintiff  could  have  shown  that  it  was  given,  and  for 
this  reason,  also,  the  objection  should  not  now  prevail. 

I  am,  therefore,  of  opinion  that  the  order  of  the  General 
Term  should  be  affirmed,  and  judgment,  absolute,  ordered 
against  the  defendant,  with  costs. 

For  reversal,  Lott,  Ch.  C,  Reynolds  and  Gray,  CC. 

For  affirmance.  Earl  and  Johnson,  CC. 

Order  reversed,  and  judgment  on  the  report  of  the  referee 
affirmed. 
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Where  one  having  no  title  to  lands  executes  a  mortgage  thereon  with  cove- 
nants of  seizin  and  of  title,  and  afterward  acquires  title,  it  inures  to  the 
benefit  of  the  mortgagee,  and  the  mortgagor  and  his  privies  in  estate,  in 
blood  and  in  law,  are  estopped  from  questioning  that,  at  the  date  of  the 
mortgage,  the  mortgagor  had  title. 

A  record,  therefore,  of  the  mortgage,  prior  to  the  acquisition  of  title  by 
the  mortgagor,  is  constructive  notice  to  a  subsequent  purchaser  in  good 
faith,  and,  under  the  recording  act,  gives  it  priority  to  his  title.  (Lott, 
Ch.  C,  and  Reynolds,  C,  dissenting.) 

(Argued  September  dO,  1873;  decided  January  term,  1874.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Com't  in  the  third  judicial  department,  affirming 
a  judgment  in  favor  of  defendants  entered  upon  the  decision 
of  the  court  upon  trial  at  Special  Term. 

This  was  an  action  to  restrain  defendants,  loan  commis- 
sioners for  Washington  county,  from  foreclosing  a  mortgage 
executed  to  them  by  Martin  B.  Perkins  and  wife. 

On  the  the  18th  day  of  January,  1848,  Gamaliel  Perkins 
purchased  of  Cortland  Howland  certain  lands  in  Washing- 
ton county,  which  were  conveyed  to  him  by  warranty  deed 
recorded  March  7, 1848,  in  the  clerk's  office  in  said  county. 
Gamaliel  Perkins,  immediately  after  his  purchase,  let  his  son, 
Martin  B.  Perkins,  into  possession  of  the  premises,  who 
forged  a  deed  of  the  land  from  his  father  to  himself  and 
placed  it  upon  record  in  the  clerk's  office  of  said  county, 
May  27,  1850.  On  the  1st  day  of  October,  1850,  Martin  B. 
and  his  wife  executed  a  mortgage  upon  said  land  to  the  loan 
commissioners  of  said  county,  to  secure  the  sum  of  $1,000 
loaned  to  him.  This  mortgage  contained  covenants  that 
Martin  B.  and  his  wife  were  lawfully  seized  of  a  good,  sure, 
perfect,  absolute  and  indefeasible  estate  of  inheritance  in  the 
premises,  and  that  they  were  free  and  clear  of  and  from  all 
former  and  other  gifts,  grants,  bargains,  sales,  liens,  etc.;  and 
this  mortgage  was,  on  the  day  of  its  date,  duly  recorded  in 
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the  book  kept  by  the  loan  commiBBioners,  as  reqnired  by  law. 
On  the  23d  day  of  January,  I860,  a  deed  of  said  lands  bear- 
ing date  April  1,  1853,  was  recorded  in  the  county  clerk's 
office,  which  purported  to  be  executed  by  Martin  B.  and  wife 
to  his  father.  On  the  16th  day  of  December,  1859,  Gamaliel 
Perkins  conveyed  said  land  to  Martin  B.,  by  deed  recorded 
January  14,  1860.  Until  this  conveyance  from  his  father 
Martin  B.  bad  no  title  to  the  land,  although  he  remained  in 
possession  of  the  same  from  1848.  On  the  31st  day  of  Janu- 
ary, 1867,  Martin  B.,  being  still  in  possession  of  the  lands, 
conveyed  them  to  the  plaintiff,  who  paid  full  value  for  the 
same  without  any  actual  notice  of  the  mortgage  to  the  loan 
commissioners.  The  deed  to  the  plaintiff  was  recorded  Feb- 
ruary 9, 1867. 

The  court  below  decided  that  plaintiff  was  not  entitled  to 
the  relief  sought  and  directed  a  dismissal  of  the  complaint 
Judgment  was  perfected  accordingly. 

8.  Thom^zs  for  the  appellant.  The  mortgage  was  not  a 
lien  against  plaintiff,  unless  he  can  be  charged  with  notice  of 
it,  either  actual  or  constructive.  (R.  S.,  45,  chap.  3,  §  1 
[5th  ed.] ;  Laws  1837,  chap.  150,  §  43 ;  Frost  v.  Beekman^  1 
J.  Ch.,  300 ;  1  Story's  Eq.  Jur.  [3d  ed.],  396-412.)  When 
the  mortgage  was  recorded  it  was  not  a  conveyance,  and  it 
did  not  become  a  conveyance  until  the  mortgagor  took  title. 
(28  N.  Y.,  213 ;  4  Kent's  Com.  [3d  ed.],  174 ;  1  Story's  Eq. 
Jur.  [3d  ed.],  §  404.)  A  purchaser  has  a  right  to  rely  on 
the  record  as  showing  the  truth.  (1  Story's  Eq.  Jur.,  §  403.) 
A  mortgage  recorded  before  the  date  of  the  mortgagor's  title, 
is  not  notice  to  a  subsequent  purchaser.  {F.  L.  A  T.  Go.  v. 
MaOy,  8  Paige,  361 ;  iT.  T.  Z.  Ins.  Co.  v.  WhiUj  17  N.  T., 
469 ;  Cook  v.  Trams^  20  id.,  400 ;  Doyle  v.  Pwrless  Pet.  Co.y 
44  Barb.,  239 ;  1  Story's  Eq.  Jur.,  396,  397  [3d  ed.].) 

A.  H.  Tamper  for  the  respondents.  The  mortgagor  having 
acquired  title  subsequent  to  the  execution  of  the  mortgage, 
is  estopped  from  questioning  the  title  he  assumed  to  convey. 
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(  Vanderheyden  v.  Orandddy  2  Den.,  9 ;  Dennison  v.  -fiVy,  1 
JBarb.,  623 ;  McOrackin  v.  Wright^  14  Jr.,  194 ;  Jackson  v. 
Stevens^  13  id.,  316;  1  J.  Gas.,  90,  and  authorities  there 
cited ;  Bank  of  Utica  v.  Meraereauj  3  Barb.  Ch.,  528 ;  7 
Greenl.,  96;  3  Pick.,  62;  7  Conn.,  214;  50  Ohio,  198;  Fisk 
V.  Potter^  2  Keyes,  73.)  The  recording  acts,  do  not  apply  to 
tliis  case.  (8  Bosw.,  188 ;  6  Cow.,  617 ;  Wood  v.  Chapin^  13 
N.  Y.,  509.) 

Eajsl,  C.  The  plaintiff  claims  that  the  mortgage  to  the'loan 
commissioners  has  no  validity  as  against  him,  and  that  his 
deed  has  priority  over  it  under  the  laws  in  reference  to  the 
registry  of  deeds  and  mortgages.  It  is  a  principle  of  law, 
not  now  open  to  doubt,  that,  ordinarily,  if  one  who  has  no 
title  to  lands,  nevertheless  makes  a  deed  of  conveyance,  with 
warranty,  and  afterward  himself  purchases  and  receives  the 
title,  the  same  will  vest  immediately  in  his  grantee  who  holds 
his  deed  with  warranty  as  against  such  grantor  by  estoppel. 
In  such  case  the  estoppel  is  held  to  bind  the  land,  and  to 
create  an  estate  and  interest  in  it.  The  grantor  in  such  case, 
being  at  the  same  time  the  warrantor  of  the  title  which  he 
has  assumed  the  right  to  convey,  will  not,  in  a  court  of  jus- 
tice, be  heard  to  set  up  a  title  in  himself  against  his  own 
prior  grant ;  he  will  not  be  heard  to  say  that  he  had  not  the 
title  at  the  date  of  the  conveyance,  or  that  it  did  not  pass  to 
his  grantee  in  virtue  of  his  deed.  ( Work  v.  Wetland^  13  N. 
H.,  389 ;  KimlaU  v.  BlaisdeUy  5  id.,  533  ;  ISomesY,  ISkinnery 
3  Pick.,  52 ;  The  Bcmk  of  Utica  v.  Mersereau^  3  Barb.  Ch., 
628, 567 ;  Jackson  v.  BvUy  1  John.  Cas.,  81,  90 ;  White  v.  Patr 
tenj  24  Pick.,  324 ;  Pike  v.  Galvin^  29!Maine,  183.)  And  the 
doctrine,  as  will  be  seen  by  these  authorities,  is  equally  well 
settled  that  the  estoppel  binds  not  only  the  parties,  but  all 
privies  in  estate,  privies  in  blood  and  privies  in  law ;  and,  in 
such  case,  the  title  is  treated  as  having  been  previously  vested 
in  the  grantor,  and  as  having  passed  immediately  upon  the 
execution  of  his  deed,  by  way  of  estoppel.  In  this  case, 
Martin  B.  Perkins  conveyed  the  lands  to  the  loan  commis- 
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sioners,  by  mortgage  with  warranty  of  title,  and  thereby 
became  estopped  from  disputing  that,  at  the  date  of  the  mort- 
gage, he  had  the  title  and  conveyed  it;  and  this  estoppel 
applied  equally  to  the  plaintiff  to  whom  he  made  a  subsequent 
conveyance,  by  deed,  after  he  obtained  the  title  from  his 
father,  and  who  thus  claimed  to  be  his  privy  in  estate.  The 
plaintiff  was  estopped  from  denying  that  his  grantor,  Martin 
6.  Perkins,  had  the  title  to  the  land  at  the  date  of  the  mort- 
gage,  and  he  must,  therefore,  for  every  purpose  as  against  the 
plaintiff,  be  treated  as  having  the  title  to  the  land  at  that 
date. 

I,  therefore,  can  see  no  diflSculty  in  this  case,  growing 
out  of  the  law  as  to  the  registry  of  conveyances.  Martin 
B.  Perkins,  having  title,  made  the  mortgage  which  was 
duly  recorded.  He  then  conveyed  to  his  father  and  the 
deed  was  recorded.  His  father  then  conveyed  to  him  and  the 
deed  was  recorded.  He  then  conveyed  to  the  plaintiff  and 
his  deed  was  recorded.  Thus  the  title  and  record  of  the 
mortgage  were  prior  to  the  title  and  record  of  the  deed  to 
l>Jaintiff,  and  the  priority  claimed  by  plaintiff  cannot  be  allowed, 
Assuming  it  to  be  the  rule  that  the  record  of  a  conveyance 
made  by  one  having  no  title,  is,  ordinarily,  a  nullity,  and  con- 
structive notice  to  no  one ;  the  plaintiff  cannot  avail  himself 
of  this  rule,  as  he  is  estopped  from  denying  that  the  mortgagor 
had  the  title  at  the  date  of  the  mortgage.  The  caee  of  WkUe 
V.  Patten  (supra),  is  entirely  analogous  to  this.  In  that  case, 
th6  plaintiff  derived  his  title  from  a  mortgage,  made  to  him 
by  one  Thayer,  containing  covenants  of  seizin,  warranty,  etc., 
and  recorded  February  19,  1834.  At  the  time  of  the  execu- 
tion of  this  mortgage  the  title  was  not  in  Thayer,  but  in  one 
Perry,  his  father  in  law.  Perry  afterward,  by  deed,  recorded. 
August  2,  1834,  conveyed  the  land  in  fee  simple  to  Thayer, 
who  conveyed  the  land  by  mortgage  to  the  defendant,  recorded 
the  same  day.  The  counsel  for  the  defendant  used  the  same 
arguments  in  a  great  measure,  which  have  been  urged  upon  ouf 
attention  by  the  counsel  for  the  plaintiff  in  this  case,  both  as 
to  the  title  and  the  registry  of  the  mortgages ;  and,  yet  the 
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court  I)eld  in  a  very  able  opinion,  that  the  plaintiff  had  the 
prior  and  better  title. 

'  I  am,  therefore,  of  opinion  that  the  judgment  ehould  be 
affirmed,  with  costs. 

Rbtkolds,  C.  (dissenting).  When  Martin  B.  Perkins  gave 
the  mortgage  to  the  loan  commissioners  he  had  possession, 
but  no  title  to  the  mortgaged  property.  He  had  forged  a 
deed  of  the  premises  from  Gamaliel  Perkins  to  himself,  and 
caused  it  to  be  put  on  record  in  the  clerk's  office  of  the 
county  of  Washington ;  and  by  this  device,  imposed  upon  the 
loan  commissioners.  The  forged  deed,  was,  of  course,  a 
ijullity,  and  could  not  in  the  eye  of  the  law,  have  any  effect 
by  way  of  constructive  notice  or  otherwise.  It  conveyed 
nothing,  and  was  not  a  "  conveyance  "  within  the  meaning 
of  the  recording  acts,  and  did  not  affect  the  title  to  the  land 
"  in  law  or  equity."  It  may  be  assumed,  therefore,  that  the 
loan  commissioners  took  the  mortgage,  knowing  that  Martin 
B.  Perkins  had  no  title,  it  being  very  clear  that  they  acquired 
no  legal  rights  by  being  imposed  upon,  against  any  one,  save 
Martin  B.  Perkins.  They  got  no  interest  in  the  land,  either 
in  law  or  equity.  It  is  not  in  principle,  unlike  the  case  of 
a  forged  negotiable  promissory  note,  where  a  honajide  holder 
for  value  can  have  no  protection.  It  follows,  therefore,  that 
the  entry  of  the  mortgage  in  the  books  of  the  loan  office  at 
the  time  it  was  made,  was  of  no  legal  consequence  whatever, 
except  as  against  the  mortgagor.  It  was  no  notice  under 
the  recording  acts,  for  it  did  not  in  the  remotest  degree 
affect  the  title  to  the  land  described  in  it.  The  mortgage 
contained  a  covenant  of  title,  and  it  seems  to  be  clear,  that  a 
title  subsequently  acquired  by  Martin  B.  Perkins,  would, 
ordinarily,  inure  by  estoppel,  or  otherwise,  to  the  benefit 
of  the  mortgagees  if  other  rights  have  not  intervened.  The 
title  to  the  mortgaged  premises  was  in  Gamaliel  Perkins, 
from  the  18th  of  January,  1848,  to  the  16th  of  December, 
1859,  when  he  convoyed  it  to  Martin  B.  Perkins.  By  this 
conveyance,  the  mortgage  given  by  Martin  B.  Perkins  to  the 
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loan  commissioners  in  October,  1850,  acquired  1^1  vitality 
by  way  of  estoppel,  or  in  some  other  form,  and  if  it  had 
then  been  in  any  proper  form  recorded,  constrnctive  notice 
of  its  existence,  as  a  valid  lien  upon  the  property,  wonld  have 
been  given  to  all  the  world.  It  is  urged,  that  there  was  no 
necessity  of  making  any  further  record  of  the  mortgage, 
because  the  title  in  the  mortgagees  comes  under  the  warranty 
by  way  of  rebutter  or  estoppel.  This  will  not  do.  It  is 
sufficient,  to  say,  that  by  virtue  of  the  transactions  under 
which  the  defendants  look  to  enforce  the  Hen  of  the  mort- 
gage, the  title  to  the  land  is  affected,  and  such  a  paper  must 
be  properly  put  on  record  to  bind  subsequent  purchasers  in 
good  faith. 

If  this  be  not  so,  it  is  impossible  to  see  how  a  subsequent 
honafide  purchaser  can  have  any  protection,  and  when  it  is 
said  to  be  impossible  to  record  the  estoppel  which  gave  the 
mortgage  vitality,  it  may  be  answered :  that,  nntil  the  estop- 
pel  became  operative,  the  mortgage  was  a  nullity  and  the 
record  of  it  no  notice  whatever.  When,  however,  Martin 
B.  Perkins  obtained  the  title  to  the  premises,  it  became  by 
some  operation  of  law  valid  against  him;  but  it  was  of  no 
greater  force  or  effect,  than  if  he  had  on  that  day  given  it  to 
the  loan  commissioners.  It  then,  for  the  first  time,  affected 
the  title  to  the  land,  and  in  order  to  bind  subsequent  pur- 
chasers, in  good  faith,  must  be  duly  recorded,  and  this  was 
not  done  in  any  such  way  as  to  operate  as  constructive  notice 
under  the  recording  acts. 

It  is  not  questioned,  but  that  the  plaintiff  is  to  be  protected 
as  a  honafide  purchaser,  for  value,  unless  the  mortgage  givea 
in  1850,  and  then  entered  in  proper  order  in  the  books  of 
the  loan  office,  which,  at  the  time,  did  not  affect  the  title  to 
the  land  in  any  way,  was  constructive  notice  of  the  lien.  It 
is  well  settled,  that  a  conveyance  that  is  not  duly  recorded 
according  to  law,  even  when  the  actual  title  has  passed,  is  not 
effectual  as  constructive  notice.  {Frost  v.  BeeJcman^  1  John. 
Ch.  R.,  288 ;  Lessee  of  Heister  v.  Futner,  2  Binney  40.) 
Much  less  can  it  be,  that  a  conveyance  which  does  not  affect 
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the  title,  can  give  any  legal  notice  whatever.  In  the  very 
best  aspect  of  the  defendant's  case,  the  record  of  the  mort- 
gage viras  made  ont  of  the  order  required  by  law,  and  failed 
to  give  notice  to  anybody  dealing  with  the  title  to  the  land. 
{The  N.  T.  Life  Ins.  Co.  v.  WhiUj  17  K  Y.,  469  ;  Savyyer 
V.  Admns^  8  Vt.,  172.)  In  this  view,  the  deed  of  the  plain- 
tiff was  first  recorded,  and  he  is  entitled  to  protection  in  his 
title. 

The  judgment  should  be  reversed,  with  costs,  the  mort- 
gage declared  no  lien  upon  the  land  of  the  plaintiff,  and  the 
loan  commissioners  perpetually  enjoined  from  attempting  to 
enforce  it. 

For  affirmance,  Eabl,  Gray  and  Johnson,  00. 

For  reversal,  Lott,  Oh.  0.,  and  Reynolds,  0. 

Judgment  affirmed. 


Joseph  M.  Frick,  Respondent,  v.  Zob."^  WnriE  et  al.. 

Appellants. 

In  an  action  upon  a  liquidated  demand  held  by  plaintiff,  as  assignee,  an 
unliquidated  claim  for  damages  for  breach  of  contract,  existing  in  favor 
ot  defendant  against  the  assignor  at  the  time  of  the  assignment,  is  not  a 
proper  set-off. 

Plaintiff  brought  his  action,  as  assignee,  to  recover  the  balance  of  an 
account  for  coal  sold  by  his  assignors  to  defendants  at  stipulated  prices. 
Defendants  set  up  in  their  answer  substantially  that  plaintiff's  assignors, 
prior  tc  the  assignment,  sold  and  agreed  to  deliver  to  them  400  tons  of 
coal  at  six  dollars  per  ton;  that  said  assignors  failed  to  perform  said 

1  •contract;  that  said  coal  rose  in  value  to  f  7.50  per  ton  on  or  before  the 
date  of  the  assignment,  and  that  defendants,  before  that  date,  suffered 
damage  in  the  sum  of  $600,  ^  which  they  will  offset  against  the  claim 
of  the  plaintiff  in  this  action."  Plaintiff  demurred.  UM  (Reynolds 
and  Earl,  CC,  dissenting),  tliat  the  facts  set  forth  did  not  constitute 
a  counter-claim;  that  as  there  was  no  allegation  as  to  whether  the  increase 
in  Talue  tools  place  before  or  after,  or  at  the  time  of  the  breach,  the  amount 
of  defendants'  claim  was  not  ascertainable  by  calculation;  that  the  state- 
ment of  the  amount  of  damages  was  a  legal  conclusion,  and  under  the 
answer  the  amount  could  not  be  reached  save  by  the  intervention  of  a 
Jury;  and  that,  therefore,  defendants'  claim,  as  set  up,  being  for  unliqui- 
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dated  damages,  was  not  a  proper  set-off,  and  the  demurrer  was  properly 
sustained. 

(Submitted  October  1, 1878;  decided  January  term,  1874.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Superior  Court  of  the  city  of  New  York,  affirming  a  judg- 
ment in  favor  of  the  plaintiff,  entered  upon  an  order  Buatain- 
ing  a  demurrer  to  the  defendants'  answer. 

The  complaint  in  this  action  alleged,  in  substance,  that,  in 
December,  1868,  the  firm  of  Davis,  Fales  &  Co.  sold  and 
delivered  a  quantity  of  coal  to  the  defendants,  at  prices 
agreed  to  be  paid  by  them,  amounting  in  all  to  $1,232,  on 
account  of  which  the  sum  of  $629.59  had  been  paid  at  the 
time  this  action  was  commenced,  leaving  a  balance  then  due 
of  $602.41.  That  the  said  firm  of  Davis,  Fales  &  Co.,  on 
the  Slst  day  of  December,  1868,  and  before  the  commence- 
ment of  this  action,  duly  assigned  said  account  to  plaintiff, 
who  claimed  to  recover  said  balance. 

These  facts  were  not  denied  by  the  answer,  but  it  contained 
these  averments  ^'for  a  counter-claim  against  the  plaintiff's 
assignors  and  as  an  offset  to  the  claim  of  the  plaintiff*: "  That 
the  said  company,  on  or  about  the  28th  day  of  October,  1868, 
sold  and  agreed  to  deliver  to  the  defendants  400  tons  of  white 
ash  nut  coal,  at  six  dollars  per  ton,  on  dock  at  New  York  city, 
which  the  said  company  guaranteed  to  be  good,  merchant- 
able coal,  for  which  the  defendants  were  to  give  cash  sight 
drafts  on  receipt  of  bill  of  lading,  insured.  And  then,  after 
averring  readiness  at  all  times  to  receive  and  pay  for  the  said 
coal  according  to  the  said  agreement,  and  that  defendants  have 
duly  performed  all  the  conditions  thereof  on  their  part,  '^  that 
the  said  Davis,  Fales  &  Co.  neglected  and  refused  to  deliver 
said  coal,  which  rose  in  value  to  $7.50  per  ton  on  or  before 
the  81st  day  of  December,  1868,  and  that  by  reason  thereof 
these  defendants  suffered  loss  and  damage  in  the  sum  of  $600 
before  the  time  of  the  alleged  assignment  to  the  plaintiff  of 
the  assigned  cause  of  action  herein,  ^^  which  amount  they  will 
offset  against  the  claim  of  the  plaintiff  in  this  action." 
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To  this  answer  plaintiff  demurred,  on  the  ground  that  it 
did  not  state  sufficient  to  constitute  a  defence. 

Thomas  M.  Wheeler  for  the  appellants.  The  defence  set 
up  in  the  answer  is  good  as  a  counter-claim.  (Code,  §§  112, 
149, 150 ;  Merrick  v.  Gordany  20  N.  Y.,  98.)  Plaintiff  having 
taken  his  assignment  after  the  loss  and  damage  set  up  in  the 
answer  had  accrued,  took  it  subject  to  all  equities  and  defences 
against  his  assignors.  (Code,  §  112 ;  Myers  v.  Davis,  20  N. 
T.,  491 ;.  Bttsh  v.  Zathrap,  id.,  638  ;  Beckwith  v.  Union  Bk., 
9  id.,  212 ;  Cummings  v.  Morris,  3  Bosw.,  578.)  The  amount 
of  the  defendants'  demand  can  be  ascertained  by  calculation, 
and,  therefore,  can  be  set  off.  ( Weigall  v.  Waters,  6  D.  &  E., 
488 ;  Burgess  v.  Thicker,  5  J.  K.,  108 ;  Hackett  v.  Corvnell, 
2  Edws.  Ch.,  75 ;  Livingston  v.  Livmgstm,  4  J.  Ch.,  292 ; 
Brown  v.  Cuming,  2  Cai.,  37,  38 ;  McCord  v.  Williams,  2 
Ala.,  71 ;  Wright  v.  Smyth,  4  W.  &  S.,  527 ;  Luokie  v.  Busley, 
24  Eng.  L.  and  Eq.,  256 ;  Hepburn  v.  Hoag,  6  Cow.,  614, 
615.)  It  is  equitable  and  just  that  this  set-off  should  be 
allowed.  *  {Bwrgess  v.  Tucker,  5  J.  R.,  108 ;  CoL  Ins.  Co,  v. 
Black,  18  id.,  149,  156 ;  Smith  v.  Felton,  43  N.  T.,  419.) 

Walter  S.  Poor  for  the  respondent.  The  facts  set  forth  in 
the  answer  do  not  constitute  a  counter-claim.  (Code,  §  150 ; 
Bates  V.  Bosekrans,  37  N.  T.,  409 ;  Vassear  v.  Livingston, 
13  id.,  249;  Merrick  v.  Gordon,  20  id.,  93;  Mynderse  v. 
Snook,  1  Lans.,  488 ;  Code,  §  274 ;  Ogden  v.  Coddington,  2 
E.  D.  S.,  317;  Boston  Mills  v.  EuU,  6  Abb.  [K.  S.],  319.) 
The  claim  set  forth  in  the  answer  is  not  available  as  a  defence. 
(Code,  §  112;  Beckwith  v.  Union^k.,  9  N.  Y.,  212.)  The 
parties  to  the  assignment  are  left  to  their  remedies  as  they 
existed  before  the  Code.  (Code,  §  468 ;  Meyers  v.  Dams,  22 
N.  Y.,  490 ;  Martin  v.  EummuUer,  37  id.,  396 ;  Wolf  v. 
Charles  E.  H.,  13  How.,  84 ;  Cummings  v.  Morris,  3  Bosw., 
560.)  It  is  not  a  recoupment.  {Boston  MiUs  v.  EuU,  6  Abb. 
[N.  S.],  319;  Seymour  v.  Davis,  3  Sandf.,  249 ;  Dunning  v. 
Kemp,  4  id.,  47.)  If  the  defence  be  available  at  all  it  must 
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be  as  a  set-off.  {OiUespie  v.  Torrance^  26  N.  Y.,  306 ;  Bech- 
with  V.  Union  Bk.y  9  id.,  212 ;  Martin  v.  KummtMerj  37 
id.,  396  ;  Oummings  v.  Morris^  3  Bosw.,  560.)  Unliquidated 
damages  cannot  be  the  subject  of  set-off.  (3  R.  S.  [5th  ed.], 
635 ;  Hepburn  v.  Haag^  6  Cow.,  613.)  The  set-off  must  be 
for  a  certain  and  determinate  debt.  {Duncan  v.  Uoyd^  3 
J.  Ch.,  351 ;  Reah  v.  McAllister^  8  Wend.,  109 ;  Gordon  v. 
Brown^  2  J.  R.,  150.)  It  must  be  a  daim  for  which  indebi- 
tatus assumsii  would  lie.  {freeman  v.  Hyettj  1  Black.,  394 ; 
Hewlett  V.  StrickUmdj  Cow.,  56 ;  PotUter  v.  KiUingbecky  1 
B.  &  P.,  307 ;  HuUe  v.  Heightman,  2  East,  145  ;  Weam  v. 
Bv/rrowsj  1  Stra.,  648  ;  jRobertson  v.  Lynch^  18  J.  R.,  454 ; 
1  Chitty  on  PL,  334.)  Even  if  it  were  conceded  that  the 
damages  claimed  are  liquidated,  the  defence  must  fail.  {Myers 
V.  Davisy  22  N.  Y.,  420;  Martin  v.  £ummuller,  37  id.,  396.) 
The  answer  is  fatally  defective,  because  it  fails  to  show  that 
plaintiff's  assignor  is  irresponsible.  {Cook  v.  FerraXL^  13  Wend., 
285 ;  Brooklyn  Oil  Bejmery  v.  Brown^  38  How.,  447 ;  Dunr 
ham  V.  Manny  8  N.  Y.,  508 ;  Newton  v.  Walee^  3  Rob.,  453.) 

Lon,  Ch.  C.  There  is  no  ground  for  the  reversal  of  the 
judgment  appealed  from  in  this  case. 

It  appears  from  the  facts  alleged  and  admitted  in  and  by  the 
pleadings : 

1st.  That  the  plaintiff,  as  assignee  of  Davis,  Fales  &  Com- 
pany, had,  on  the  31st  day  of  December,  1868,  a  valid 
liquidated  claim  and  good  cause  of  action  against  the  defend- 
ants for  the  sum  of  $602.41.  2d.  That  the  defendants  before 
and  on  that  day  had  a  valid  claim  and  good  cause  of  action 
against  the  said  Davis,  Fales  &  Company  for  a-  breach  of 
contract  entered  into  on  the  28th  day  of  October,  1868,  for 
the  sale  and  delivery  to  them  of  400  tons  of  coal,  at  six  dol- 
lars per  ton,  within  a  reasonable  time  thereafter,  no  specified 
time  being  named  or  designated  for  such  delivery ;  and  3d. 
That  the  price  or  value  of  said  coal  increased  after  the  mak- 
ing of  such  contract,  and  on  or  before  the  said  31st  day  oi 
December,  1868,  to  the  sum  of  $7.50  per  ton. 
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The  question  is  thereby  presented  whether  the  said  claim 
or  demand,  in  favor  of  the  defendants,  against  Davis,  Fales  & 
Company  can  be  applied  either  as  a  counter-claim  or  as  an 
offset  against  the  said  claim  and  demand  of  the  plaintiff 
against  them. 

The  courts  below  held,  and  properly,  that  it  could  not. 

It  was  not  good  as  a  counter-claim,  because  the  defendants 
had  no  cause  of  action  or  valid  claim  against  the  plaintiff  for 
which  a  judgment  in  their  favor  could  be  ordered  against 
him  personally.  There  was  no  contract  between  them  for  or 
in  reference  to  the  coal  mentioned  in  the  answer.  (Oode, 
§  150,  and  Vaasar  v.  Livingstonj  13  N.  T.,  248.) 

Nor  was  it  good  or  available  as  a  set-off  to  the  plaintiff's 
demand.  Assuming  that  the  breach  of  the  contract  alleged  in 
the  answer  constituted  a  good  cause  of  action  by  the  defendants 
against  the  plaintiff's  assignors,  before  the  assignment  of  their 
demand  to  him,  and  was  a  valid  and  subsisting  claim  at  the 
time  of  such  assignment,  it  was  not  a  debt,  but  a  claim  only, 
for  unliquidated  damages. 

It  is  true  that  the  answer  states  that  the  coal  rose  in  value 
to  the  sum  of  $7.50  a  ton  on  or  before  the  31st  day  of 
December,  1868,  but  there  is  no  allegation  to  show  whether 
Buch  increase  took  place  before  or  after,  or  at  the  time  the 
coal  was  deliverable.  There  is,  therefore,  no  basis  by  which 
the  amount  of  the  defendants'  claim  was  capable  of  being 
ascertained  by  calculation. 

It  is  also  true,  that  it  is  alleged  in  the  answer  that  by 
reason  of  the  neglect  and  refusal  of  Davis,  Fales  &  Company 
came  the  rise  in  the  value  of  the  coal  as  above  mentioned ; 
the  defendants  suffered  loss  and  damage  in  the  sum  of  $600 
before  the  time  of  the  assignment  by  that  firm  of  their  claim 
to  the  plaintiff.  But  that  is,  at  most,  only  a  deduction  or 
conclusion  resulting  from  and  based  on  the  previous  state- 
ments, which,  BO  far  as  it  depended  on  the  use  in  the  value 
of  the  coal,  fixed  and  established  no  basis  for  ascertaining  those 
damages.  It  can,  however,  not  be  considered  more  than  an 
allegation  of  a  claim  to  compensation  to  that  amount  by 
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reason  of  the  breach  of  the  contract  referred  to,  which  coold 
only  be  reached  through  the  intervention  of  a  jury  by  an 
-examination  of  witnesses  to  establish  facts  by  means  of  which 
the  damages  could  be  ascertained.  The  amonnt  demanded 
was  in  any  view  of  the  facts  alleged  not  liquidated  or  capable 
of  being  ascertained  by  calculation.  . 

It  follows,  from  what  has  been  said,  that  the  judgment 
appealed  from  should  be  affirmed  with  costs. 

For  affirmance,  Lott,  Ch.  C,  Johnson  and  Gbat,  CO. 

For  reversal,  Eeynolds  and  Fasl,  CO. 

Judgment  affirmed. 


Ill  flig'  Bebnabd  Svbnson,  Respondent,  v.    The    Atlantic   Mail 
57  losi  Steamship  Company,  Appellant. 

186   111  ^'^ 

Plaintiff  while  employed  upon  a  barge  which  was  engaged  in  lightering 
a  steamship,  was  injured  through  the  negligence  of  one  engaged  upon 
the  steamship  in  discharging  her  cargo.  In  an  action  to  recover  for  the 
injury,  defendant's  answer  admitted  that  at  the  time  of  the  accident, 
defendant  owned  and  had  the  control  and  management  of  the  steamer; 
the  barge  was  not  owned  by  defendant,  and  plaintiff  was  employed  and 
paid  by  its  master.  Held^  that  the  proof,  together  with  the  admission  in 
the  answer,  was  sufQcient  to  authorize  the  jury  to  find  that  the  man 
who  caused  the  injury,  was  a  servant  of  defendant  and  working  for  it 
at  the  time;  that  he  and  plaintiff  were  not  fellow  servants  within  the 
meaning  of  the  rule  exempting  an  employer  from  liability  for  an  injury 
to  one  employe,  by  the  act  of  another ;  and  that  said  rule,  therefore, 
furnished  no  objection  to  the  maintenance  of  the  action. 

(Submitted  September  80,  1878 ;  decided  January  term,  1874.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Superior  Court  of  the  city  of  New  York,  affirming  a  judg- 
ment in  favor  of  plaintiff,  entered  upon  a  verdict. 

This  action  was  brought  to  recover  damages  for  an  injury 
alleged  to  have  been  sustained  by  the  plaintiff  through  the 
negligence  of  one  of  the  defendant's  servants. 

The  steamship  Columbia,  belonging  to  the  defendant,  in 
September,  1869,  arrivied  at  quarantine  in  the  harbor  of  New 
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York,  with  a  cargo  of  tobacco  in  balee,  and  the  barge  Florence 
was  engaged  in  lightering  the  steamship.  This  barge  was  not 
owned  by  the  defendant,  bnt  was  employed  to  take  the  cargo 
to  the  city  of  New  York^  The  plaintiff  was  employed  upon 
the  barge,  hired  and  paid  by  the  master  thereof.  The  custom 
of  unloading  tobacco,  as  proved  upon  the  trial,  is  that  four 
bales  are  hauled  up  from  the  hold  of  the  steamer  by  her 
hands  and  thrown  down  one  at  a  time  to  the  deck  of  the 
lighter,  where  they  are  stored  away  by  the  hands  upon  the 
lighter ;  and  it  is  the  duty  of  the  men  throwing  down  the 
bales,  to  give  some  warning  before  letting  them  go ;  and  this 
custom  was  observed  in  unloading  this  vessel  in  every 
instance  but  one,  when  the  accident  occurred.  The  deck  of 
the  lighter  being  almost  full,  the  plaintiff  was  engaged  in 
trying  to  save  a  bale  from  falling  overboard,  when  another 
bale  of  a  new  set  of  four  was  thrown  down  without  any 
warning,  hitting  the  plaintiff  and  breaking  his  leg.  The 
man  who  threw  it  down,  was  standing  on  the  steamship  and 
could  have  seen  the  plaintiff  if  he  had  looked,  but  he  was 
engaged  in  conversation  with  some  one  behind  him. 

Upon  the  trial  the  defendant  asked  to  have  the  complaint 
dismissed  and  the  plaintiff  nonsuited,  upon  the  ground  that 
there  was  no  proof  that  the  man  who  threw  the  bale  was  a 
servant  of  the  defendant ;  that  the  negligence  of  the  plaintiff 
contributed  to  the  accident ;  and  also  that  the  plaintiff  and 
the  man  who  caused  the  injury  were  fellow  servants  engaged  in 
a  common  employment.  The  motion  was  denied  and  defend- 
ant excepted.    The  jury  rendered  a  verdict  for  plaintiff. 

Thomas  M,  Wheeler  for  the  appellant.  Plaintiff  and  the 
person  who  caused  the  injury  were  fellow  servants^  engaged 
in  a  common  employment,  and,  therefore,  plaintiff  cannot 
recover.  {Bddt  v.  iT.  Y.  G.  R.  B.  Co,,  18  N.  Y.,  433 ; 
Rusaea  v.  77.  R.  R.  R.  Co.,  17  id.,  136 ;  S.  &  R.  on  Neg., 
89 ;  Linton  v.  Smith,  8  Gray  [Mass.],  148 ;  JSlde?*  v.  Bemis, 
2  Met.  [Mass.],  604 ;  Blake  v.  Ferris,  6  N.  Y.,  68 ;  Murphy 
v.  CaraUi,  3  H.  &  C,  462.)  Defendant  was  not  liable, 
because  the  evidence  does  not  show  that  the  person  doing  the 
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injury  was  in  defendant's  employ.  {BUiohweU  v.  WimjoaU^ 
24  Barb.,  366 ;  Norris  v.  Kohlery  41  N.  Y.,  42 ;  "Blake  v. 
I^erris,  6  id.,  68 ;  S.  &  R.  on  Neg.,  89 ;  Linton  v.  Smithy  8 
Gray  [Mass.],  148 ;  Elder  v.  Bemis,  2  Met^  [Mass.],  604.) 
Plaintiff  having  been  guilty  of  contributory  negligence,  can- 
not recover.  {Ernst  v.  H.  B.  B.  B.  Co.y  85  N.  Y.,  27 ; 
wads  V.  M.  B.  B.  B.  Co.,  24  id.,  484;  Beiseigd  v.  N.  Y. 
a  B.  B.  Co.,  33  Barb,  429 ;  40  N.  Y.,  9 ;  Wilcox  v.  B.,  W. 
<6  0.  B.  B.  Co.,  39  id.,  361,  366 ;  approved  in  Havens  v. 
Erie  B.  Co.,  41  id.,  299 ;  Nicholson  v.  Erie  B.  Co.,  id.,  525 ; 
Baxter  v.  T.  dk  B.  B.  B.  Co.,  id.,  803,  505 ;  Shear,  on  Neg., 
39  ;  OHffen  v.  N.  Y.  C.  B.  B.  Co.,  40  N.  Y.,  34;  Ddafidd 
V.  Union  F.  Co.,  10  Bosw.,  218.)  The  case  should  have 
been  decided  by  the  court.  (Shear,  on  Neg.,  11,  note  3 ; 
Dascont  v.  B.  <&  S.  L.  B.  B.  Co.,  27  Barb.,  228 ;  Beiseigd 
V.  N.  Y.  C.  B.  B.  Co.,  33  id.,  432 ;  WUds  v.  H.  B.  B.  B. 
B.  Co.,  24  N.  Y.,  433.) 

Douglas  Campbell  for  the  respondent.  The  principle  that 
a  master  is  not  liable  to  one  servant  for  the  torts  of  another, 
in  the  same  employment,  does  not  apply  to  this  case. 
( Yotmg  V.  N.  Y.  C.  B.  B.  Co.,  30  Barb.,  229 ;  Smith  v. 
N.  Y.  <&  H.  B.  B.  Co.,  19  N.  Y.,  132 ;  Story  on  Agency 
[ed.  1863,  6th  ed.],  §§  463-469  ;  Ahrahams  v.  Beyndds,  5 
H.  &  N.,  143.)  The  .question  of  plaintiff's  contributory 
negligence  was  properly  left  to  the  jury,  and  their  decision 
is  conclusive.  {Ernst  v.  H.  B.  B.  B.  Co.,  36  N.  Y.,  9; 
Seiseigd  v.  N.  Y.  C.  B.  B.  Co.,  34  N.  Y.,  622.)  .The  pre- 
sumption is  that  the  person  who  caused  the  injury  was  in  the 
defendant's  employ.  {Norris  v.  Kohler,  41  N.  Y.,  42 ;  Hoi' 
brook  V.  U.  (6  S.  B.  B.  Co.,  12  id.,  242 ;  Johnson  v.  H.  B. 
B.  B.  Co.,  20  id.,  66;  AUharfy.  Wdf,  22  id.,  866.) 

Eabl,  C.  The  complaint  alleges,  and  the  answer  admits,  that 
at  the  time  of  the  accident,  the  defendant  owned  and  had  the 
charge,  control  and  management  of  the  steamship.  The  answer 
does  not  expressly  aver  that  the  man  who  threw  the  bale  upon 
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the  plaintiff  was  not  its  servant.  It  simply  denies  that  it  was 
done  through  the  negligence  of  defendant's  servant.  It  is 
clearly  inferable,  from  the  evidence,  that  the  man  who  threw 
the  bale  was  not  employed  by  the  owners  of  the  lighter.  He 
was  employed  by  some  one  upon  the  steamship.  All  the 
proof  we  have  is,  that  he  was  engaged  upon  the  steamship  in 
discharging  her  cargo  upon  the  lighter,  and  this  proof,  taken 
in  connection  with  the  admission  in  the  answer  referred  to, 
was  sufficient  to  authorize  the  jury  to  infer  that  the  man  was 
a  servant  of  the  defendant  at  the  time,  and  working  for  it.  A 
mere  admission  of  ownership  would  not  have  been  significant, 
but  the  admission,  that  at  the  time  the  defendant  controlled 
and  managed  the  vessel,  unexplained,  leads  inevitably  to  the 
conclusion,  that  those  who  were  then  employed  upon  her 
were  the  servants  of  the  defendant.  It  will  not  do  to  presume 
that  they  were  trespassers  or  mere  volunteers,  or  that  they  were 
employed  by  persons  having  no  connection  with  the  vessel. 
In  Norria  v.  Kohler  (41  N.  Y.,  42),  it  was  held  that  it  was 
proper  to  infer  that  the  driver  of  a  wagon,  who  caused  an 
injury  to  the  plaintiff's  intestate,  was  a  servant  of  the  owner, 
from  facts  less  significant  than  those  which  exist  in  this  case. 

The  proof  showed  precisely  how  the  plaintiff  was  situated  at 
the  time  of  the  accident  and  his  conduct,  and  it  was  properly 
submitted  to  the  jury  to  determine  whether  there  was  any 
negligence  on  his  part  contributing  to  thd  accident,  and  their 
determination  is  conclusive  upon  us. 

There  was  no  proof  that  the  plaintiff  and  the  man  who 
caused  the  injury  to  him  were  fellow  servants.  The  latter 
was  in  the  employment  of  the  defendant,  engaged  in 
unloading  the  cargo  from  the  steamship .  upon  the  lighter. 
The  former  was  in  the  service  of  the  owners  of  the  lighter, 
in  receiving  the  cargo  and  transporting  the  same  to  the  city 
of  New  York.  They  were  not  the  servants  of  a  common 
principal  in  any  sense,  and  they  were  not  strictly  engaged  in 
the  same  employment.  The  duties  of  the  one  were  confined 
to  the  steamship,  and  of  the  other  to  the  lighter.  Hence,  this 
case  does  not  fall  within  the  rule  that  an  employer  is  not 
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responsible  for  an  injury  occasioned  to  one  employe  by  another 
engaged  in  tlie  same  general  services  'or  undertaking.  In 
Smith  V.  j^ew  York  and  Sarlem  HaUroad  Company  (19  N. 
Y.,  132),  Judge  Selden  says,  "  the  rule  applies  only  where 
the  action  is  brought  for  an  injury  to  a  servant  or  agent 
against  the  principal,  by  whom  such  servant  was  himself  em- 
ployed." In  Sherman  and  Eedfield  on  Negligence,  116,  it  is 
said,  "  they  are  not  fellow  servants  unless  they  are  all  under 
the  control  and  direction  of  a  common  master."  Hence,  this 
rule  furnishes  no  objection  to  the  maintenance  of  this  action. 

The  judgment  must  therefore  be  affirmed^  with  coats. 

All  concur. 

Judgment  aflSrmed. 


James  D.  Mott,  Appellant,  v,  Gnasjvr  LANsma  ct  al.y 

i»7  312  Respondents. 

The  fact  that  work  done  upon  a  vessel  was  done  upon  the  personal  credit 
of  the  owner  does  not,  unless  by  express  agreement  to  that  effect,  impair 
or  affect  the  lien  thereon  given  by  the  act  "to  provide  for  the  collection 
of  demands  against  ships  and  vessels.^*    (Chap.  482,  Laws  of  1862.) 

Nor  does  the  fact  that  time  for  payment  is  given  prevent  the  attaching  of 
the  lien  or  affect  its  vaUdity,  providing  such  time  does  not  extend  beyond 
that  specified  in  the  act  for  the  existence  of  the  lien.  (§  2.)  The  only 
effect  of  giving  time  of  payment  is  that  it  postpones  the  power  of  the 
claimant  to  enforce  the  lien  until  the  debt  becomes  due. 

To  preserve  his  lien  the  claimant  is  not  required  to  have  possession  of  the 
vessel;  and  his  consent  to  its  departure  from  port  is  not  a  waiver  of  the 
lien. 

VeUman  v.  Thtmypson  (8  N.  Y.,  488)  distinguished. 

(Submitted  October  1,  1878;  decided  January  term,.  1874.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  reversing  a  judgment 
in  favor  of  plaintiflF  entered  upon  the  report  of  a  referee. 
(Reported  below,  5  Lans.,  616.) 

This  was  an  action  upon  a  bond^  executed  by  defendants, 
given  to  discharge  a  canal  boat  from  a  warrant  of  attachment. 

The  referee  found  the  following  facts,  among  others: 
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That,  in  the  month  of  May,  1868,  the  plaintiff,  who  was 
then  engaged  in  bnilding  and  repairing  canal  boats  at  Fort 
Edward,  Washington  county,  at  the  request  of  one  Lewis 
Ketchum  made  repairs  and  furnished  materials  in  repairing 
a  certain  canal  boat  called  the  J.  T.  Cox,  then  belonging  to 
Ketchum,  to  the  amount  of  $150  in  value.  That  it  was 
understood  and  agreed  between  the  plaintiff  and  Ketchum, 
while  the  repairs  were  being  made  and  materials  furnished,  that 
the  plaintiff  should  be  paid  for  the  same  to  the  amount  of 
fifty  dollars  as  soon  as  the  said  boat  was  repaired,  and  the 
said  Ketchum  could  go  with  the  boat  to  Whitehall  and  remit 
the  said  sum  of  fifty  dollars  from  that  place  (where  Ketchum 
represented  he  could  obtain  the  money) ;  and  that  the  plain- 
tiff would  get  the  said  fifty  dollars  in  about  three  days  after 
Ketchum  should  leave  Fort  Edward  with  the  boat  thus  repaired. 
The  balance  of  said  indebtedness  Ketchum  agreed  to  pay  in 
installments,  from  time  to  time,  during  the  period  of  two 
months  after  the  completion  of  the  repairs.  The  said  Ketchum 
has  not  paid  for  said  repairs  made  and  materials  furnished,  or 
any  part  thereof. 

That,  on  the  4th  day  of  Juue,  1868,  or  within  twelve  days 
after  the  departure  of  said  boat  from  the  plaintiff's  boat-yard, 
where  the  repairs  were  made,  the  plaintiff  duly  made  and 
filed  specifications  of  lien  upon  said  canal  boat. 

Upon  application,  duly  made  to  one  of  the  justices  of  this 
court,  a  warrant  of  attachment  was  duly  issued,  and  said  canal 
boat  was  seized  by  virtue  thereof.  Said  boat  was  seized  by 
the  sheriff  under  said  attachment,  and,  thereupon,  the  said 
defendants  duly  executed  and  delivered  the  bond  in  suit. 

It  was  admitted  on  the  trial  that  the  attachment  proceed- 
ings were  regular. 

He  also  found  that  the  work  was  done  and  materials  fur- 
nished by  the  plaintiff  on  the  personal  credit  of  said  Ketchum, 
except  to  the  amount  of  fifty  dollars ;  that  to  that  amount 
plaintiff  had  a  valid  and  subsisting  lien,  and  directed  judg- 
ment for  that  sum,  with  interest.  Judgment  was  perfected 
accordingly. 

Sickles — ^Vol.  XIL        15 
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Edgwr  HvU  for  the  appellant. 

J,  W.  Hill  for  the  respondents.  Liens  created  by  statute 
are  in  derogation  of  common-law  principles.  (3  Pars,  on 
Con.,  241.)  Where  credit  is  given  there  can  be  no  com- 
mon-law  lien.  (2  Kent's  Com.,  815 ;  8  Pars,  on  Con.,  248 ; 
Fielding  v.  MUl^  2  Bosw.,  489.)  Statutes  are  to  be  con- 
strued in  reference  to  the  principles  of  the  common  law. 
(I  Kent's  Com.,  518.)  Chapter  482,  Laws  of  1882,  grants 
privileges  in  derogation  of  the  common  law,  and  it  cannot  be 
extended  or  enlarged  by  construction.  (3  N.  Y.,  441.)  In 
the  exposition  of  statutes  the  intent  of  the  legislature  is  to  be 
deduced  from  a  view  of  the  whole  and  every  part  of  the 
statute,  taken  and  compared  together.  (1  Kent's  Com.,  510.) 
Where  a  lien  has  been  suspended  it  cannot  afterward  attach, 
even  by  agreement  of  the  parties.  (  VeUmcm  v.  I%omp$(my 
8  N.  Y.,  438.)  It  was  error  to  permit  plaintiff  on  his  exam- 
ination to  read  the  entries  from  the  book  of  items  of  aoconnt 
without  showing  that  they  were  original  entries,  or  that  they 
were  correctly  made,  and  a  necessity  existed  for  so  reading 
them.  {HdUey  v.  Sinsebattghj  15  N.  Y.,  485;  RueaeU  v.  H. 
R.  R.  R.  Co.,  17  id.,  184 ;  Mardy  v.  ShuUz,  29  id.,  846.) 
The  books  could  not  be  received  as  evidence  under  the  mle 
that  they  were  books  of  account  and  evidence  of  themselves. 
{Voshwgh  V.  Thayer,  12  J.  R,  461;  7  Barb.,  107;  2  PhiL 
Ev.  [C.  &  H.  Notes],  375.) 

Eabl,  0.  The  various  exceptions  taken  to  the  mode  in 
which  the  plaintiff  proved  his  claim  can  be  of  no  avail  here, 
as  the  referee  only  allowed  fifty  dollars  of  the  claim,  and  that 
there  was  so  much  due  was  not  disputed  on  the  trial.  Two 
defences  were  relied  upon  on  the  trial,  one  that  the  work  upon 
the  boat  was  done  upon  the  personal  credit  of  the  owner, 
Ketchum,  and  the  other,  that  the  plaintiff  gave  about  three 
days'  time  of  payment  for  the  fifty  dollars.  Unless  one  or 
both  of  these  defences  were  good,  the  referee  made  a  proper 
decision,  and  the  General  Term  should  not  have  reversed  it. 
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By  chapter  482  of  the  Laws  of  1862,  it  is  provided,  that 
when  the  owner  of  any  vessel  ^hall  contract  a  debt  for  repairs 
such  debt  shall  be  a  lien  upon  such  vessel.  No  act  is  required 
to  be  done  by  the  one'  making  the  repairs  to  create  the  lien. 
The  statute  itself  creates  the  lien  and  it  exists  the  moment 
the  work  is  done.  There  is  nothing  in  the  statute  requiring 
that  the  work  shall  be  done  upon  the  credit  of  the  vessel 
before  the  lien  can  attach.  A  party  repairing  such  a  vessel 
always  has  two  remedies,  one  in  perBonain  against  the  owner 
and  the  other  in  rem  against  the  vessel,  unless  by  express  agree- 
ment he  has  in  some  form  relinquished  one.  Such  is  the 
common  law  rule  in  all  cases  where  a  mechanic  does  labor 
upon  any  article  intrusted  to  him.  He  may  enforce  his  lien 
against  the  article  or  enforce  his  claim  for  the  work  against 
the  owner.  It  does  not  impair  his  lien  that  he  did  the  work 
upon  the  personal  credit  of  the  owner,  neither  is  there  any- 
thing in  the  statute  providing,  expressly  or  by  implication, 
that  the  lien  shall  not  attach  in  case  any  time  of  payment  is 
given  to  the  debtor.  The  statute  provides  that,  whenever  a 
debt  of  the  nature  specified  shall  be  contracted  it  shall  be  a 
lien,  and  the  debt  is  just  as  effectually  contracted  whether  it 
be  payable  presently  or  at  a  future  day. 

There  is  no  limitation  in  the  statute  as  to  the  length  of 
time  during  which  the  lien  may  continue  to  exist,  except 
what  is  found  in  section  2.  That  provides  that  the  lien  shall 
cease  to  exist  at  the  expiration  of  six  months  from  the  time 
the  debt  was  created,  unless,  at  the  expiration  of  the  six 
months,  the  vessel  shall  be  absent  from  the  port  at  which  the 
debt  was  created,  in  which  case  the  lien  shall  continue  until 
the  expiration  of  ten  days  after  the  vessel  shall  next  return 
to  the  port.  Thus,  in  case  the  vessel  be  absent  from  the  port, 
the  lien  may  be  continued  for  several  years ;  and  the  claim- 
ant need  not  have  possession  of  the  vessel  during  any  portion 
of  the  time,  and  need  do  nothing  to  preserve  his  lien,  except 
in  the  single  case  mentioned  below.  While  the  lien  exists, 
the  claimant  may  attempt  to  collect  his  debt  from  the  debtor, 
and  if  he  fails,  may  still  enforce  his  lien.     An  attempt  to 
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enforce  one  remedy  does  not  destroy  the  other.  He  may 
give  time  of  payment;  and,  provided  such  time  does  not 
extend  beyond  the  existence  of  the  lien,  he  may  at  the  expir- 
ation thereof  still  enforce  the  lien.  A<8  he  cannot  procure  a 
warrant  to  enforce  his  lien  until  his  debt  be  actually  due,  it 
must  become  due  before  the  lien  ceases  to  exist  by  the  limita- 
tion contained  in  the  statute.  But  the  lien  will  cease  to  exist 
in  case  of  the  departure  of  the  vessel  from  the  port,  unless 
within  twelve  days  thereafter,  the  claimant  shall  cause  to  be 
drawn  up  and  filed  in  the  proper  office  the  specification  men- 
tioned in  section  2.  In  case  the  vessel  does  not  depart  from 
the  port,  the  specification  is  not  required,  In  case  she  does 
depart,  then  the  specification  is  required,  and  after  it  has 
been  drawn  up  and  filed  the  lien  will  continue  to  exist  with- 
out any  further  action  on  the  part  of  the  claimant,  for  at 
least  six  months,  as  provided  in  the  earlier  portion  of  the  sec- 
tion. To  preserve  this  lien,  the  claimant  is  not  required  to 
have  possession  of  the  vessel  during  any  portion  of  the  time. 
I,  therefore,  find  nothing  either  in  the  policy  or  the  letter 
of  the  statute  which  deprives  a  party  of  his  lien,  in  case  he 
does  the  work  on  the  vessel  under  a  contract  giving  the 
debtor  any  brief  time  of  payment  The  only  effect  of  such 
leniency,  on  the  part  of  the  claimant,  would  be  to  postpone  his 
power  to  enforce  the  lien  until  the  debt  shall  become  due. 
{Happy  V.  MoaheTj  48  N.  Y.,  318.)  But  the  General  Term 
was  constrained  to  take  a  different  view  of  this  case,  upon 
the  authority  of  the  case  of  VeUman  v.  Thompson  (3  N.  Y., 
438),  which  was  regarded  as  controlling.  I  think,  it  is  quite 
clear  that  nothing  was  decided  in  that  case  in  conflict  with 
the  views  above  expressed.  That  decision  was  made  under 
the  provisions  of  the  Revised  Statutes  in  reference  to  the 
collection  of  demands  against  ships  and  vessels.  (2  K.  S., 
493.)  Those  statutes  contained  no  provision  as  to  the  length 
of  time  during  which  the  lien  should  continue  to  exist,  except 
that  it  should  cease  to  exist  when  the  vessel  left  this  State 
and  at  the  expiration  of  twelve  days  after  her  departure  from 
the  port  where  the  debt  was  contracted.    In  that  case,  the 
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veseel  was  a  passenger  boat  running  between  New  York  and 
Albany,  making  daily  trips  between  April  and  October.  In 
April,  the  steward  of  the  boat  made  a  bargain  with  the  plain- 
tiffs for  a  supply  of  crockery  from  time  to  time,  as  he  should 
want  it,  the  bills  to  be  collected  at  the  end  of  the  season. 
Under  this  bargain,  crockery  was  supplied  from  time  to 
time,  from  May  eleventh  to  September  twenty-fifth,  and  at 
the  end  of  the  season  proceedings  were  instituted  to  enforce 
the  lien,  and  the  lien  was  enforced  '  for  the  whole  amount  of 
crockery  furnished  during  the  season.  The  plaintiffs  claimed 
that  the  debt  was,  within  the  meaning  of  the  statutes,  con- 
tracted when  it  became  due  at  the  end  of  the  season.  This 
construction  of  the  statutes  was  repudiated  by  the  court, 
and  it  held  that  the  debt  was  created  as  to  each  parcel 
of  crockery  when  it  was  furnished,  and  that  as  to  each 
parcel,  the  lien  ceased  to  exist  after  twelve  days  from  the 
departure  of  the  vessel  from  her  port  The  point  decided  is 
inserted  in  the  head  note  by  the  learned  reporter,  as  follows  : 
**  When  goods  are  furnished  from  time  to  time  to  a  vessel 
navigating  the  Hudson  river,  and  making  daily  trips  between 
New  York  and  Albany,  under  a  previous  agreement  that  the 
bills  were  to  be  paid  at  the  end  of  the  season,  held^  under  the 
second  section  of  the  statute,  that  after  the  expiration  of 
twelve  days  from  any  time  when  the  vessel  left  port  there 
was  no  lien  for  goods  previously  furnished  under  the  con- 
tract." It  will  be  seen,  by  a  careful  examination  of  that 
case,  that  it  is  in  entire  harmony  with  the  views  above 
expressed. 

The  order  of  the  General  Term  must  be  reversed  and 
judgment  upon  report  of  referee  affirmed,  with  costs. 

Geat,  C.  The  only  material  question  in  this  case  is 
whether  the  agreement,  on  the  part  of  the  plaintiff,  that 
Ketchum  might  take  the  boat  when  the  repairs  should  be 
completed  and  run  her  to  Whitehall  and  from  thence  remit 
fifty  dollars,  which  it  was  supposed  would  be  accomplished 
within  about  three  days  after  the  departure  of  the  boat,  was 
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a  waiver  of  his  statute  lien  for  that  amonnt.  The  referee 
has  found,  as  a  fact  in  the  case,  that  the  work  and  materials 
to  this  amount  were  not  done  and  furnished  upon  the  credit 
of  Ketchura,  and,  impliedly,  that  it  was  done  relying  upon 
the  security  of  his  statute  lien  upon  the  boat.  The  statute, 
doubtless,  contemplates  an  absence  of  such  vessels  from  the 
port  of  repairs  without  impairing  the  lien  upon  them  for 
the  materials  furnished  and  work  done  in  accomplishing 
the  repairs ;  and  it  would  be  an  unreasonable  construction  of 
the  statute  to  hold  that  such  absence  must  be  occasioned  by 
the  wrong  act  of  the  owner  and  against  the  consent  of  the 
repairer,  or  the  statute  lien  is  lost.  {Hitchcock  and  others  v. 
Dunning  dc  Browning^  6  Hill,  494.)  It  could  never  have 
been  supposed  that  vessels  would  be  kept  in  port  six  months 
after  the  completion  of  repairs,  and  yet  the  statute  provides 
for  the  continuance  of  the  lien  for  that  length  of  time  after 
the  debt  is  contracted,  and  then  if  the  vessel  shall  be  absent 
from  the  port  the  lien  is  extended  for  the  space  of  ten  days 
after  she  shall  return,  provided  the  person  having  the  lien 
shall,  within  twelve  days  atler  such  departure,  have  caused  to 
be  drawn  up  and  filed  in  the  ofiBice  of  the  clerk  of  the  county, 
etc.,  a  sworn  specification  of  the  lien.  (Sess.  Laws  1862, 
956,  957,  §§  1  and  2.)  These  provisions,  in  relation  to  the 
departure  and  absence  and  return  of  a  vessel,  and  the  con- 
tinuance of  the  lien  thereon,  contemplate  a  departure  with 
the  consent  of  the  lien-holder,  and  necessarily  result  in 
giving  a  credit  to  the  debtor  and  at  the  same  time  relying 
upon  his  statute  lien  as  a  security  for  payment.  If  a  repairer 
of  a  vessel  at  Albany  should  consent  that  its  owner  might 
sail  it  from  that  port  to  Troy  and  back,  to  be  absent  three 
davs,  it  cannot  be  that,  if  the  journey  should  be  performed 
within  the  time,  he  could,  in  the  meantime,  attach  the  vessel ; 
and  if,  by  consenting  to  such  absence,  he  should  lose  his  lien, 
the  provisions  of  the  statute  would  be  inapplicable  to  any 
other  than  a  tortious  departure  and  absence.  (See  PhUUpa  v. 
Wright^  5  Sand.,  642,  660.)  The  necessity  of  filing  a  speci- 
fication of  the  lien  in  this  case  was  obviated  by  the  issuing 
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and  service  of  the  attachment  before  the  twelfth  day  after  the 
departure  of  the  boat 

We  are  referred  to  Vdtrnan  v.  ITiorrvpson  (3  IT.  T., 
438),  as  an  authority  in  support  of  the  defendants'  position, 
that  the  plaintiff  had  waived  his  lien.  In  that  case  there 
was  a  departure  of  the  vessel  from  the  port  where  the 
supplies  were  furnished,  and  a  return  to  it  three  times  each 
week  from  April  to  October  first.  The  goods  were  delivered 
at  short  intervals  from  May  eleventh  to  September  twenty- 
fifth  ;  and  because,  by  the  agreement  between  the  parties,  it 
was  held  that  an  ex^nded  credit  was  given  covering  the 
period  of  the  several  departures  from  and  returns  to  the  port 
of  supply,  and  until  the  end  of  the  season  for  navigation  for 
all  the  goods  delivered,  the  court  held  that  the  party  furnish- 
ing tlie  goods  had  no  lien  upon  the  boat.  The  cases  are  unlike 
in  facts  as  well  as  in  principle. 

The  judgment  appealed  from  should  be  reversed,  and  the 
judgment  entered  upon  the  report  of  the  referee,  affirmed. 

All  concur. 

Order  reversed,  and  judgment  accordingly. 


ftr  no 
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The  courts  of  this  State  have  no  jurisdiction  of  an  action  to  restrain,  or 
to  recover  damages  for,an  injury  to  a  right  created  by  and  under  the 
patent  laws  of  the  United  States. 

To  maintain  an  action  for  a  Ubel  injurious  to  plaintiffs*  business,  it  must 
be  shown,  not  only  that  defendant's  publication  was  not  justified  in 
fact,  but  that  it  was  with  malice  or  a  willAil  purpose  of  inflicting  injury. 

Bmm  Y,  Judaon  (88  Barb.,  210)  distinguished. 

Plaintiffs'  complaint  alleged,  in  substance,  that  they  were  the  owners  of  a 
valuable  right,  secured  by  letters  patent,  and  were  engaged  in  the  manu- 
facture of  the  patented  article ;  that  defendant  had  printed,  published 
and  circulated  a  circular  or  notice  claiming  it  to  be  the  owner  of  various 
letters  patent  securing  such  right,  and  was  exclusively  authorized  to 
make  and  sell  such  patented  articles,  and  threatening  prosecutions  for 
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infringements  of  its  right,  in  consequence  whereof  plaintiffs  were 
injured  in  their  trade,  etc.  Defendant,  in  its  answer,  set  up  its  letters 
patent,  and  alleged  that  plaintiffs*  trade  was  an  infringement  upon  its 
rights.  The  court  below  found  the  issuing  of  the  circular;  that  it  was 
injurious  to  plaintiffs*  business;  but  Hiat  it  was  issued  in  good  &ith  with 
the  sole  purpose  of  advising  the  public  of  what  they  considered  their 
rights;  and  that  the  action  was  one  not  within  its  jurisdiction.  JBeld,  no 
error. 
BurraU  v.  Jeioett  (2  Paige,  184)  and  Middlelyrook  v.  BroadberU  (47  N.  Y.,  443) 
distinguished. 

(Argued  October  1,  1878;  decided  January  term,  1874.) 

Appeal  from  jadgment  of  the  General  Term  of  the 
Superior  Court  of  the  city  of  New  York,  affirming  a  judg- 
ment in  favor  of  defendant  entered  upon  the  decision  of  the 
court  upon  trial  at  Special  Term. 

This  action  was  brought  to  restrain  defendant  from  pub- 
lishing and  circulating  a  circular  or  notice  to  the  injury  of 
plaintiffs'  business,  and  for  damages  caused  by  such  circu- 
lation. 

The  plaintiffs'  complaint  alleged,  in  substance,  that  they 
were  the  owners  of  letters  patent  securing  the  exclusive  right 
to  manufacture,  sell,  etc.,  rubber  heads  to  pencils,  which  inven- 
tion was  of  great  value,  and  were  engaged  in  the  manufacture 
of  pencils  with  rubber  heads.  That  defendant,  with  intent  to 
injure,  prepared  and  published  a  circular,  a  copy  of  which 
was  annexed,  and  which  stated  in  substance  that  defendant  was 
the  owner  of  various  specified  letters  patent,  for  rubber  tips  for 
pencils,  and  rubber  tip  pencils,  and  had  thereby  the  exclusive 
right  to  manufacture  said  articles,  and  cautioned  all  parties 
against  purchasing  such  pencils  unless  manufactured  by  or 
under  its  authority,  and  expressing  an  intent  to  prosecute  all 
infringements ;  which  circular,  it  was  alleged,  was  a  great 
injury  to  plaintiffs'  business.  Defendant's  answer,  among 
other  things,  set  forth  certain  letters  patent  owned  by  it,  and 
alleged  that  the  pencils  and  heads  or  tips  manufactured  by 
plaintiffs  were  an  infringement. 

The  court  found  that  the  parties  were  the  owners  of  the 
various  letters  patent  set  forth  in  the  pleadings,  also  the  issn- 


1874.]  HovEY  et  al.  v.  Rubbbr  Tip  Pencil  Co.  121 


Statement  of  case. 


ing  of  the  circular  by  defendant,  and  that  it  was  an  injury  to 
plaintiffs'  business,  but  that  defendant  issued  the  said  circular 
in  good  faith,  with  the  sole  motive  of  advising  the  public  of 
its  daim,  and  warning  all  who  should  vend  the  articles  (other 
than  its  licensees)  that  they  ran  the  risk  of  being  cast  in 
damages  for  infringing  its  patents. 

And  as  conclusions  of  law  it  found  as  follows : 

1.  If  defendant,  under  its  letters  patent,  had  the  exclusive 
right  to  manufacture  and  vend  rubber  tips  for  pencils  and 
rubber  tip  pencils  (including  therein  pencils  made  in  the 
manner  as  manufactured  by  plaintiffs)  then  it  is  its  right,  and 
a  matter  of  fair  play  to  the  public,  to  give  notice  of  its  claim, 
and  a  warning,  so  that  penalties  may  not  be  incurred  by  the 
public  for  vending  without  permission  of  the  patentee  an 
article  which  is  patented. 

2.  To  decide  whether  the  defendant  has  the  exclusive 
right,  would  call  for  a  decision  as  to  the  validity  of  its 
patents,  as  to  validity  of  the  plaintiffs'  patent,  as  to  whether 
plaintiffs'  patent  is  subordinate  to  defendant's,  as  to  whether 
it  is  an  infringement,  and  as  to  whether  the  pencils,  as 
mannfiEictured  by  plaintiffs,  infringe  on  the  patents  held  by 
defendant. 

3.  The  decision  of  these  various  questions  rests  exclusively 
in  the  United  States  Circuit  Court. 

4.  The  case,  as  presented,  is  therefore  one  over  which  this 
court  has  no  jurisdiction. 

And  directed  judgment  dismissing  complaint,  which  was 
entered  accordingly. 

Amhro^c  Monell  for  the  appellants.  The  jurisdiction  of  the 
United  States  Courts  is  exclusive  in  all  actions  arising  under 
the  patent  laws.  (5  U.  S.  Stat,  at  Large,  124,  act  of  1836, 
§  17;  act  of  .1870,  §  55 ;  RoUins  v.  Hvnks,  41  L.  J.  [N.  8.], 
part  1,  Chancery,  358.)  Where  the  question  of  patents  is 
only  collaterally  in  issue,  that  fact  does  not  divest  the  State 
court  of  jurisdiction.  {Middlebrook  v.  Broadbentj  47  N.  Y., 
443;  Slemmer^ 8  Appeal^  58  Penn.,  156;  Sherman  v.  Chanvp. 
SiCKELS — ^VoL.  XIL         16 
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Tr.  Co.,  31  Vt,  162 ;  Cross  v.  ffunUey,  18  Wend.,  385 ; 
Head  v.  Stevens,  19  id.,  411 ;  HoichMss  v.  Oliver,  6  Den., 
314 ;  BurrdU  v.  J&toeU,  2  Paige,  134,  146.)  Plaintiffs  are 
entitled  to  equitable  interposition  and  relief.  {Messerole  v. 
Goldsmith,  MSS.  op.,  per  Ingbaham,  J. ;  S.  Spinning  Co.  v. 
RUey,  6  L.  R.  [Eq.  S.],  551 ;  Dixon  v,  Holden,  7  id.,  489 ; 
Brandreth  v.  Lance,  8  Paige.  24 ;  BurraH  v.  Jewett,  2  id., 
145.) 

John  S.  Washburn  for  the  respondent.  This  action  will 
not  lie  against  defendant  for  issuing  and  circulating  the 
notices  of  infringement.  (  Wren  v.  WUd,  4  L.  R.  [Q.  B.], 
70,  73,  74 ;  Pitt  v.  Donovan,  1  M.  &  S.,  639.)  It  was  prop- 
erly held  that  the  State  court  had  not  jurisdiction.  (Act  of 
Congress,  1793,  §  5  ;  act  of  Congress,  1870,  §  65  ;  Burrall  v. 
Jewett,  2  Paige,  134;  Gibson  v.  Wbodworth,  8  id.,  131; 
Dudley  v.  Mahew,  3  Comst.,  14 ;  TomUnson  v.  Battel,  Law's 
Am.  Deg.,  229,  pi.  11, 12 ;  BaU  v.  Murray,  10  Penn.,  113 ; 
Ehner  v.  Pennal,  40  Me.,  434.)  Plaintifis'  claim  is  not  the 
subject  of  an  injunction.  {Clark  v.  freeman,  10  Beav.,  112; 
Brandreth  v  Lance,  8  Paige,  24.) 

Johnson,  C.  .  The  plaintiffs'  case,  as  they  have  alleged  it, 
rests  upon  the  validity  of  their  patent  for  a  new  and  useful 
improvement  in  rubber  erasers,  under  which  they  aver  them- 
selves to  be  the  only  persons  empowered  to  manu&cture  and 
sell  the  rubber  heads,  the  right  to  make  and  sell  which  was 
secured  by  that  patent.  This  right  thus  secured,  and  in  the 
exercise  of  which  they  are  now  carrying  on  a  profitable  trade 
in  making  and  selling  the  article  patented,  they  claim  has 
been  invaded  by  the  defendant.  The  act  complained  of 
consisted  in  the  printing  and  issuing  by  the  defendant,  to 
persons  who  might  have  became  purchasers  from  the  plain- 
tiffs, a  circular  or  notice,  in  which  the  defendant  claimed  to 
be  itself  the  proprietor  of  various  letters  patent  for  rub- 
ber tips  or  Dubber  tip  pencils,  and  to  be  the  only  persons 
authorized  to  make  and  sell  articles  of  that  sort,  and  gave 
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notice  of  its  parposo  to  hold  all  persons  legally  responsible 
for  any  infringement  of  its  rights.  In  consequence,  the 
plaintiffs  say  that  persons  have  been  deterred  from  buying 
their  articles,  and  tliat  they  have  sustained  and  are  sustain- 
ing injury  iu  their  trade.  Upon  these  facts  they  sought  an 
injunction  and  damages.  The  defendant,  in  answer,  sets  up 
affirmatively  its  various  letters  patent,  and  insists  that  the 
trade  of  the  plaintiffs  is  an  infringement  of  the  defendant's 
rights,  and  it  puts  in  issue  the  validity  of  the  plaintiffs'  patent. 
At  the  trial  the  court  found  the  issuing  of  the  circular,  and 
that  it  was  injurious  to  the  trade  of  the  plaintiffs,  but  also 
found  that  it  was  issued  in  good  faith,  with  the  sole  motive  of 
advising  the  public  of  the  defendant's  claim,  and  warning  deal- 
ers of  the  risk  they  incurred  if  they  should  infringe  its  pat- 
ents. The  court  also  found  the  issuing  of  the  patent  claimed 
by  the  plaintiffs,  and  of  the  patent  claimed  by  the  defend- 
ant; that  the  defendant  claimed  that  the  plaintiffs'  patent 
was  subordinate  to  its  patents,  and  that  the  plaintiffs'  manu- 
facture was  an  infringement  on  its  rights,  while  the  plaintiffs 
claimed  that  the  defendant's  patents  were  void  by  reason  that 
one  Gray  was  the  first  inventor  of  the  inventions  claimed  by 
the  defendant's  patents.  It  was  thereupon  decided  by  the 
court  that  the  case,  as  presented,  was  one  not  within  its 
jurisdiction,  but  that  jurisdiction  appertained  to  the  Circuit 
Court  of  the  United  States. 

The  first  question,  therefoi'e,  which  we  have  to  consider,  is  the 
correctness  of  the  decision  in  regard  to  the  jurisdiction.  The 
determination  of  this  question  must  depend  upon  the  United 
States  statutes  in  respect  to  patents  enacted  in  1836,  and  in  force 
when  this  suit  was  commenced,  as  well  as  when  the  several  pat- 
ents involved  were  issued.  (5  U.  S.  Statutes  at  Large,  §  14, 
etc.,  pp.  423, 424, 425.)  This  statute  received  an  interpretation 
by  the  Court  of  Appeals  in  Dudley  v.  Mayhem  (3  Comst.,  9), 
where  it  was  adjudged  that  the  courts  of  this  State  had  no 
jurisdiction  to  restrain  the  infringement  of  a  patent  right. 
The  decision  was  placed  upon  the  ground  that  by  the  true 
construction  of  the  seventeenth  section  of  that  act,  original 
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and  exclusive  jurisdiction  of  the  controversies  specified  in  it 
was  conferred  upon  the  courts  of  the  United  States.  The 
specification  of  the  section  is,  "  all  actions,  suits,  controversies 
and  cases  arising  under  any  law  of  the  United  States  grant- 
ing or  confirming  to  inventors  the  exclusive  right  to  their 
inventions  and  discoveries."  The  adjudication  covers  two 
propositions:  One,  that  in  the  cases  stated  the  jurisdiction  of 
the  United  States  courts  is  exclusive ;  the  other,  that  a  suit 
to  restrain  an  infringement  is  one  of  the  enumerated  cases. 
The  decision  in  Gibson  v.  Woodworth  (8  Paige,  132)  is  in  har- 
mony with  Dvdley  v.  Mayhew^  though  pronounced  on  a  dif- 
ferent section  of  the  statute,  relating  to  interfering  patents. 
The  earlier  ease  of  BurraU  v.  Jewett  (2  Paige,  134)  is 
explained,  in  the  preceding  case,  as  having  been  founded  on 
an  earlier  statute,  the  language  of  which  was  thought  by  the 
chancellor  to  differ  materially  from  the  act  of  1836.  The 
point  upon  which  the  explanation  was  given  was  not,  how- 
ever, material  to  the  decision  in  Burrall  v.  Jewett.  That  was 
a  suit  to  rescind  a  contract  and  have  delivered  up  the  securi- 
ties given  as  its  consideration,  on  the  ground  of  a  mistake  of 
fact.  The  plaintiff  bought  of  the  defendant  a  patent  right 
on  the  footing  that  it  secured  the  right  to  make  a  certain 
machine.  It  turned  out  that  this  was  not  so.  Obviously, 
any  inquiry  under  the  patent  laws,  was  merely  incidental, 
and  by  way  of  enabling  the  court  to  answer  the  question 
whether  a  mistake  as  to  the  matter  of  fact  bad  occurred. 
The  case  is  really  only  an  authority  to  the  position  that  when 
an  inquiry  under  the  patent  laws  becomes  necessary  collater- 
ally, the  State  courts  may  make  it ;  such  inquiry  being  neces- 
sary to  the  administration  of  those  branches  of  the  law  with 
which  they  are  charged,  and  not  expressly  or  impliedly  pro- 
hibited to  them  by  any  exclusive  grant  of  cognizance  to  the 
courts  of  the  United  States.  The  case  oi  Middl^rooh  v. 
BroddberU  (47  N.  Y.,  443),  was  of  the  same  character.  It 
was  an  action  in  equity  on  a  bond  conditioned  to  be  void  if 
certain  letters  patent  for  making  paper  were  valid,  and 
secured  an  exclusive  right.     The  plaintiffs  averred  that  they 
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were  not  good  but  valueless  and  secured  no  right,  and  asked 
to  have  the  contract  rescinded  and  a  note  given  for  the  pnr- 
chase-money  canceled.  The  report  of  the  facts  is  not  very 
full,  but  the  court  after  a  review  of  all  the  authorities,  held 
that  in  an  action  on  a  contract  a  State  court  had  jurisdiction 
although  the  validity  of  a  patent  might  be  involved ;  and 
that  it  was  not  material  wliether  the  right  of  the  plaintiff  or 
of  the  defendant  required  its  consideration.  No  case  ques- 
tions the  decision  in  Dudley  v.  MayJiew^  and  the  doctrine  of 
that  case  has  been  generally  accepted  by  the  profession  and 
the  courts  in  this  State,  as  establishing  the  law. 

The  case  before  us  is  founded  upon  the  right  of  the  plain- 
tiffs under  the  patent  law.  To  that  right  they  allege  an  injury 
by  the  act  of  the  defendant.  The  defendant  admitting  the 
fact  attributed  to  it,  justify  it  under  rights  which  it  claims 
under  the  same  laws.  To  dispose  of  the  question  requires 
the  direct  decision  of  the  court  upon  these  rights,  with  a 
view  to  ascertain,  in  the  language  of  the  statute,  whether 
there  has  occurred  a  violation  of  the  right  of  an  inventor  as 
secured  to  him  by  the  laws  of  the  United  States.  If  the 
plaintiffs'  patent  is  invalid,  they  have  no  standing  in  court 
founded  upon  it.  If  the  defendant's  patents  are  valid,  it 
was  in  giving  the  notice  complained  of,  in  the  exercise  of 
its  clear  civil  right  to  print  the  truth  and  circulate  it  even 
thougb  it  injured  the  plaintiffs.  Of  such  a  suit  no  case  decides 
or  intimates  that  the  State  courts  have  jurisdiction. 

For  the  sake  of  a  clearer  understanding  of  the  question 
involved,  it  is  proper  to  add  that  leaving  out  of  the  plaintiffs' 
ease  their  patent  as  the  foundation  of  their  action,  the  suit  if 
sustainable  at  all,  would  possess  an  entirely  different  charac- 
ter. It  would  then  be  an  action  for  redress  of  a  libel  injuri- 
ous to  the  plaintiffs'  business,  and  would  stand  on  the  same 
substantial  footing  as  an  action  of  slander  of  title.  But  to 
the  maintenance  of  such  an  action  it  is  not  enough  to  show 
that  the  defendant's  publication  is  not  justified  in  fact. 
Malice  or  a  willful  purpose  of  inflicting  injury;  is  a  necessary 
ingredient  of  the  action.     If  the  defendant,  believing  itself 
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to  have  an  exclusive  patent,  issued  such  a  notice  in  good 
&ith  as  a  warning  to  dealers  against  an  invasion  of  its  righte, 
it  in  so  doing  would  only  have  discharged  a  moral  obligar 
tion  and  satisfied  the  demands. of  fair  dealing.  In  such  a 
case  a  mistake  on  its  part  as  to  the  validity  of  its  right, 
would  not  have  rendered  it  liable  to  an  action.  This  has 
been  adjudged  after  elaborate  argument  in  the  Queen's 
Bench.  {Wren  v.  Widdj  Law  R.  [Q.  B.],  vol.  4,  p.  70.)  With 
this  the  case  of  Snow  v.  Jitdson  (38  Barb.,  210),  is  entirely 
in  harmony,  for  there  the  action  was  sustained,  "because  by 
the  demurrer  it  was  admitted  that  the  statements  complained 
of,  were  intentionally  false  and  made  to  prevent  sales  by  the 
injured  party. 

It  is  obvious^  therefore,  as  the  result  of  what  has  been  said, 
that  the  plaintiffs  upon  the  case  presented,  have  no  right  except 
upon  the  footing  of  its  patents  and  next  Uiat  as  to  any  right 
which  may  exist  on  that  foundation,  it  directly  depends  upon 
questions  arising  under  the  patent  laws,  and  is  determinable 
only  in  the  proper  court  of  the  United  States. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


Thomas  J.  Pops,  Respondent,  v.  The  Bank  of  Albion, 

Appellant. 

In  Febniaiy,  1866,  one  B.  drew  his  check,  dated  March  1,  1866,  upon 
defendant,  doing  hnsfness  at  A.  On  the  face  was  written  **  accepted,  A. 
J.  Chester,  A.  Gash.**  C,  who  wrote  it,  had  been  appointed  assistant 
cashier  by  defendant,  for  the  special  purpose  of  signing  circulating 
notes.  He  wrote  it  without  authority  and  in  violation  of  duty.  B.  had 
no  money  on  deposit.  The  check  was  put  in  circulation  in  February, 
and  was  cashed  by  plaintiff  in  New  York,  on  the  morning  of  March  ^, 
1866,  without  any  other  notice  of  defects  save  what  appeared  on  its  face. 
In  an  action  upon  the  so-called  check,  Jield  (Lott,  Ch.  C,  and  £abl,  C, 
dissenting),  that  in  the  absence  of  proof  of  prior  practice  or  usage,  the 
acceptance  could  not  bind  defendant  even  in  favor  of  a  bona  fide  holder; 
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but  that  plaiBtifl  could  not  be  held  to  stand  in  that  capacity,  as  the 
acceptance  was  not  the  common  form  used  by  banks  to  indicate  funds 
on  deposit  to  the  amount  of  a  check,  as  the  acceptance  appeared  to  be 
by  a  subordinate  officer,  whose  authority  must  be  shown  or  facts  estop- 
ping the  defendant  from  denying  it,  and  as  the  check,  if  accepted  at 
date,  could  not,  as  appeared  by  the  evidence,  have  reached  New  York 
in  the  ordinaiy  course  of  mail  at  the  time  it  was  cashed,  which  facts 
were  sufficient  to  put  plaintiff  upon  inquiry. 

(Argued  October  1, 1878;  decided  Januaiy  term,  1874.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  reversing  a  judgment 
in  favor  of  defendant,  entered  upon  the  report  of  a  referee, 
and  granting  a  new  trial.    (Keported  below,  59  Barh.,  226.) 

This  action  was  brought  to  recover  tlie  amount  of  a  check 
hereinafter  described. 

The  referee  found  the  following  facts:  That  on  the  2d 
day  of  March,  1866,  P.  W.  Gallaudet  presented  to  the  plain- 
tiff, at  the  city  of  New  York,  a  check  drawn  by  one  O.  F. 
Bums,  of  which  the  following  is  a  copy : 

"$3,000.  "Albion,  N.  T.,  March  1]  1866. 

"  Cashier  of  the  Bank  of  Albion,  pay  to  self  or  order  three 
thousand  dollars,  and  charge  to  the  account  of 

"O.  F.  Burns." 

Which  said  check  was  indorsed  by  said  O.  F.  Burns,  and  by 
said  P.  W.  Oallaudet,  and  had  written  on  the  face  thereof  the 
following  words : 

"  Accepted,  "  A.  J.  Chebtee,  A.  Cash." 

That  said  Gallaudet  requested  the  plaintiff  to  cash  said 
check,  and  plaintiff  tiiereupon,  without  actual  notice  of  any- 
thing tending  to  impair  its  validity,  beyond  what  appeared 
upon  its  face,  and  the  circumstances  attending  the  transfer 
thereof  to  the  plaintiff,  purchased  the  same  from  Gallaudet, 
and  paid  him  therefor  the  full  sum  of  $3,000.  That  the  plain- 
tiff thereupon  cansed  said  check  to  be  forwarded  to  Albion  for 
collection,  and  it  was  presented  to  the  defendant's  bank  for  pay- 
men  t  on  the  8d  day  of  March,  1 866,  when  payment  was  demanded 
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from  the  defendant  and  refused.  That  the  acceptance  written 
upon  the  face  of  said  check,  was  signed  by  A.  J.  Chester,  in 
the  early  part  of  February,  1866,  in  violation  of  his  duty  as 
assistant  cashier  of  the  defendant's  bank,  which  appointment 
he  then  lield,  the  said  O.  F.  Burns,  the  drawer  of  said  check, 
not  having  then,  or  at  any  time  afterward,  any  funds  in  said 
bank  to  pay  the  same,  and  said  acceptance  was  made  with- 
out the  knowledge  or  consent  of  the  defendant,  and  without 
any  authority  from  it  to  accept  or  certify  the  same.  That 
said  A.  J.  Chester  had  been  previously  appointed  by  the 
defendant,  assistant  cashier,  specially  for  the  purpose  of  sign- 
ing circulating  notes  of  said  bank,  and  continued  to  occupy 
the  same  position  and  under  the  same  appointment,  until  after 
the  3d  day  of  March,  1866.  That  during  all  the  time  afore- 
said, Lorenzo  Burrows  was  cashier  of  said  bank,  and  a  Mr. 
Brooks,  teller.  That  the  defendant  had  never  authorized 
any  of  its  officers  to  certify  checks,  but  had  prohibited  them 
from  so  doing.  That  it  is  not  shown  that  said  A.  J.  Chester 
had  ever  been  vested  with  any  of  the  general  powers  of 
cashier  or  teller  of  the  defendant's  bank,  or  with  any  other 
power  than  the  special  authority  above  mentioned.  That  said 
check,  accepted  or  certified  as  aforesaid,  by  said  Chester,  had, 
during  the  month  of  February,  1866,  been  put  into  circula- 
tion by  said  O.  F.  Burns,  and  had  been  purchased  by  said 
Oallaudet  prior  to  March,  1866. 

And,  as  matters  of  law,  he  found  that  such  acceptance  being 
of  a  post  dated  check  wlien  made  in  February,  1866,  was 
void,  because  it  was  in  violation  of  the  provisions  of  the  Laws 
of  1840,  chapters  363,  364,  as  amended  by  chapter  251  of  the 
Laws  of  1850 ;  also,  for  want  of  authority  in  said  Chester  to 
so  accept  the  same.  That  neither  the  aforesaid  appointment 
of  the  said  Chester  as  ^^  assistant  cashier,"  nor  his  assumption 
of  such  employment  in  said  bank,  vested  him  with  any  gen- 
eral power  to  perform  the  duties  of  cashier  or  teller,  or  to 
accept  or  certify  any  checks  upon  said  bank.  That  his 
acceptance  or  certification  of  said  check  was  without  author- 
ity from  or  ratification  by  the  defendant,  and  it  was  never 
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bound  thereby,  nor  did  it  ever  accept  or  certify  said  draft  or 
check. 

He  therenpon  directed  judgmeut  for  defendant,  which  was 
perfected  accordingly. 

Joshua  M,  Van  CoU  for  the  appellant.  The  check  having 
been  certified  without  authority  and  contrary  to  general 
nsage,  defendant  is  not  liable.  {Mvasey  v.  Eagle  Bk.^  9 
Mete,  306 ;  F.  and  M.  Bk.  v.  B.  am,d  D.  Bk.,  16  N.  T., 
126 ;  Barnes  v.  Out.  Bk.y  19  id.,  152;  Meads  v.  Mer.  Bk.^ 
15  id.,  143;  Bk.  of  Genesee  v.  Patchin  Bk.,  13  id.,  309; 
Irmng  Bk.  v.  W^herarld,  36  id.,  335 ;  Claflin  v.  F.  and  C. 
Bk.,  25  id.,  293 ;  FoUer  v.  Mer.  Bk.,  28  id.,  646 ;  Mer.  Bk. 
V.  State  Bk.,  10  Wal.,  644, 649 ;  (Jlarke  Bk.  v.  Bk.  of  Albion, 
62  Barb.,  592 ;  BvUard  v.  Ea/ndaU,  1  Gray,  605.) 

Edgar  F.  Brovm  for  the  respondent.  Plaintiff  being  a 
honorjide  purchaser,  and  there  being  nothing  to  put  him  upon 
inquiry  he  is  entitled  to  recover.  {Dwuis  v.  Macrady,  17 
N.  Y.,  230 ;  Hal^  v.  Wilson,  16  Barb.,  550.)  Chester  was 
an  ofScer  of  the  bank  and  plaintiff  is  not  chargeable  with 
notice  of  any  limit  or  restriction  of  his  duties  by  the  bank. 
(Story  on  Agency,  §  54 ;  Samford  v.  Handy,  23  Wend.,  260 ; 
F.  Bk.  V.  D.  Bk.,  16  N.  T.,  130;  Stoney  v.  Am.  Ins.  L.  Co., 
11  Paige,  635;  Clarke  Bk.  v  Bk.  of  Albion,  52  Barb.,  697; 
Bk.  of  Genesee  v.  Patchin  Bk.,  3  Kern.,  309,  312,  316 ; 
Catskill  Bk.  v.  Stall,  15  Wend.,  364;  State  of  lU.  v.  DeUxr 
field,  8  Paige,  527 ;  2  Hill,  189 ;  Hem  v.  NichoU,  1  Salk., 
289.)  The  certificate  or  acceptance  of  a  check  by  a  bank 
clearly  amounts  to  a  declaration  that  it  is  in  funds  to  pay  it. 
{Thurman  v.  Van  Brunt,  19  Barb.,  409;  Einyma/n  v. 
SaugAialing,  25  Wend.,  423.)  Defendant  is  therefore,  estopped 
from  proving  that  the  drawer  had  not  funds  with  which  to  pay 
the  check.  {Bk.  of  Geneva  v.  Palchin  Bk.,  3  Kern.,  312, 
316 ;  Irving  Bk.  v.  Wetherald,  36  K  Y.,  336  ;  N.Y.amd  N. 
H.  R.  B.  Co.  V.  Schuyler,  34  id,,  73 ;  Holmes  v.  Williams, 
10  Paige,  326 ;  Dcme  v.  ShvM,  2  Den.,  621 ;  TruscuU  v. 
Dams,  4  Barb.,  405 ;  Dezdl  v.  OdeU,  3  Hill,  216.^ 
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BsYNOLDS,  C.  The  order  reversing  the  judgment^  entered 
upon  the  report  of  the  referee,  does  not  state  that  the  reversal 
was  ordered  for  any  error  in  &ct,  and>  we  are  compelled  to 
assume  that  the  order  was  made  by  reason  of  some  supposed 
error  of  law  committed  by  the  referee  upon  the  facts  found 
by  him,  and,  if  we  find  such  error,  the  order  must  be 
affirmed,  and  judgment  absolute  given  against  the  defendant 
The  facts,  as  found  by  the  referee,  upon  which  our  judgment 
must  be  rendered,  are  briefly  these :  On  the  2d  of  March, 
1866,  one  Gallaudet  presented  to  the  plaintiff  li  check  or 
draft  of  O.  F.  Bums,  dated  Albion,  March  1st,  1866,  directing 
the  cashier  of  the  Bank  of  Albion  to  pay  to  self  or  order, 
$3,000,  and  charge  to  account  of  the  drawer.  This  check  was 
indorsed  by  Bums  and  Gallaudet,  and,  on  the  face,  was  written, 
<(  Accepted,  A.  J.  Chester,  A.  Oash."  The  plaintiff,  at  the 
request  of  Gallaudet,  cashed  the  check,  paying  its  fall  amount, 
without  any  other  notice  of  anything  tending  to  impair  its 
validity,  save  what  appeared  on  its  face.  On  the  third  of 
March,  when  presented,  the  defendant  refused  to  pay  the 
check,  and  hence  this  suit  for  the  recovery  of  its  contents,  or 
the  amount  named  in  it.  It  appeared  that  the  acceptance  on 
the  face  of  the  check  was  written  by  A.  J.  Chester,  in  the 
early  part  of  Febraary,  1866,  without  any  authority,  and  in 
violation  of  duty,  and  that  Burns  had  no  money  deposited 
with  the  defendant,  to  represent  the  check  in  any  form. 
Previous  to  that  date  Chester  had  been  appointed  assistant 
cashier  of  the  bank,  for  the  special  purpose  of  signing  its 
circulating  notes,  and  occupied  that  position  until  after  the 
3d  of  March,  1866.  During  all  that  time,  Lorenzo  Burrows 
was  cashier,  and  a  Mr.  Brooks  was  teller,  of  the  defendant's 
bank,  and  no  one  of  the  defendant's  officers  was  authorized 
to  certify  checks,  but,  in,  fact,  prohibited  from  so  doing. 
Chester  certainly  had  never  been  vested  with  any  such 
authority.  The  check  in  question  had,  during  the  month  of 
Febraary,  1866,  been  put  in  circulation  by  Burns,  and  had 
been  purchased  by  Gallaudet,  prior  to  its  date.  If  Gkdlaudet 
had  held  the  check,  and  brought  the  action,  he  might  certainly 
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have  been  charged  with  notice  of  some  irregalarity,  on  account 
of  receiving  it  before  the  day  of  its  date,  and  it  is  possible  that 
the  plaintiff  is  chargeable  with  a  like  infirmity  of  title.  The 
officers  of  the  defendant  not  only  were  not  authorized  to 
certify  checks,  bat  they  were  prohibited  from  so  doing.  It 
does  not  appear  that  any  officer  of  the  bank,  and  least  of  all  the 
assistant  cashier,  has  been  accustomed  to  make  certifications 
in.  violation  of  duty,  and  certainly  never  to  the  knowledge 
of  the  plaintiff,  and  he  did  not  cash  the  check  in  the  present 
case  upon  the  faith  of  any  such  practice.  The  check  in  con> 
troversy  was  unquestionably  put  in  circulation  long  before 
its  date,  but  no  actual  knowledge  of  the  fact  is  directly  traced 
to  the  plaintiff,  so  far  as  I  can  discover,  beyond  what  is  to 
be  inferred  from  the  very  nature  of  the  transaction. 

It  is  not  necessary  to  the  decision  of  this  case  to  attempt 
to  define  with  accuracy  the  exact  limit  of  the  liability  of  a 
bank  for  the  act  of  its  cashier  or  other  general  officer,  appa- 
rently done  within  the  scope  of  their  authority  and  in  its 
legitimate  business.  Where  there  is  no  authority  for  the  act 
called  in  question,  a  general  or  particular  usage  in  a  given 
direction  will  bind  the  bank  to  respond  to  a  third  party  who 
deals  with  it  in  good  faith.  {Bank  of  Genesee  v.  Patohin 
Bcmkj  18  N.  T.,  309 ;  PoUer  v.  Merchants'  Bank,  28  id., 
641;  Farmer^  and  M,  Bank  v.  Butchers  a/nd  Drovers' 
Bank,  16  idt,  126;  Barnes  v.  Ontario  Bank^  19  id.,  152; 
Murrey  v.  The  Eagle  Bank,  9  Mete.,  306.)  In  the  present 
case,  neither  authority  or  usage  is  proved  or  found  by  the 
referee  to  sustain  the  act  of  Chester,  but  the  fact  is  just  the 
contrary.  Perhaps  we  might  assume  that  a  cashier  by  virtue 
of  his  general  authority,  in  the  absence  of  proof  of  any 
restriction  upon  it,  could  certify  that  the  check  of  a  cus- 
tomer was  good,  and  thus  bind  the  bank  in  favor  of  a  hona 
fide  holder,  whether,  at  the  time,  the  customer  had  funds  or 
not  {Wilde  v.  PassanTiaquoddy  Bank^  3  Monroe,  505.)  And 
it  may  be  that  the  general  usage  of  banks  would  require  us 
to  hold  in  the  same  way  where  we  have  the  proof  that,  in 
this  respect,  this  power  of  the  cashier  has  been  specially 
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restricted,  and  that  no  such  usage  had  ever  been  practiced  by 
any  of  the  officers  of  the  bank.  In  the  case  of  a  subordinate 
officer  or  clerk  it  may  be  affirmed,  as  a  general  rule,  that  his 
authority  for  any  act  out  of  the  mere  ordinary  routine  of 
banking  business  must  be  shown,  in  order  to  bind  the  bank. 
^^PoUer  V.  The  MercfiarUa'  Bank  of  AUxmy,  28  N.  Y.,  641.) 
Where  a  subordinate  officer  or  clerk  has  been  permitted  to 
pursue  a  particular  practice  in  certifying  checks,  for  customers 
or  otherwise,  his  acts,  although  wrongful,  will  bind  the  bank 
in  favor  of  a  person  who  fulfills  the  conditions  of  a  dealer 
in  good  faith.  {Farmsrs^  and  M.  Bank  v.  Butchers  and 
Drovers'  Bank,  16  N.  Y.,  126.) 

Being  satisfied  that  the  act  of  Chester  was  wholly  without 
authority,  and  nnsustained  by  any  prior  practice  or  usage,  the 
plaintiff  could  not  recover  if  he  is  to  be  regarded  as  a  bona 
fide  holder  in  all  respects.  But  we  think  he  can  hardly  be 
held  to  sustain  that  legal  relation.  The  paper  upon  which 
the  liability  rests  is  more  like  a  bill  of  exchange  than  an 
ordinary  bank  check,  and  the  word  "accepted"  is  commonly 
used  to  denote  that  the  party  making  the  acceptance  will  pay 
the  bill  of  exchange  at  some  subsequent  day,  and  it  is  not 
commonly  used  by  banks  and  bankers  to  indicate  that  the 
drawer  has,  at  the  very  time,  funds  on  deposit  equal  to  the 
amount  which  the  check  or  draft  represents.  It  was  also 
apparent,  upon  the  face  of  the  so-called  check,  that  it  had 
been  accepted  or  certified  by  a  subordinate  officer,  if  the 
words  "A.  Oash"  are  held  to  mean  assistant  cashier,  and  he 
therefore  took  the  risk  of  showing  that  Chester  had  the  requi- 
site authority  or  that  the  bank  was  estopped  from  denying  it. 
Besides,  the  check  was  dated  at  Albion  on  the  1st  of  March, 
1866,  and,  if  it  was  assumed  to  have  been  a  transaction  in  the 
ordinary  course  of  business,  was  accepted  or  certified  within  the 
usual  banking  hours  at  Albion  on  the  day  it  bore  date.  It 
was  purchased  by  the  plaintiff  on  the  morning  of  the  follow- 
ing day  (March  second),  and  it  seems  reasonably  certain, 
from  the  evidence,  that  if  "accepted"  at  Albion  on  the  first 
it  could  not,  in  the  ordinary  course  of  the  mail,  have  reached 
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JS^ew  York  until  the  afternoon  of  the  following  day ;  and  of 
this  fact  the  plaintiff  was  bound  to  take  notice.  It  was  suffi- 
cient to  put  him,  at  least,  upon  inquiry.  It  was,  in  fact,  put 
in  circulation  in  New  York  a  considerable  time  before  it  bore 
date.  We  must  assume  from  the  evidence  on  the  part  of  the 
plaintiff,  and  on  the  finding  of  the  referee,  that  under  such 
circumstances  the  plaintiff  did,  on  the  morning  of  the  2d  of 
March,  1866,  pay  the  full  face  of  the  check,  without  any 
regard  to  interest  or  the  difference  of  exchange,  and  without 
any  such  inquiry  as  would  have,  on  the  same  day,  advised 
him  of  tlie  infirmity  of  the  transaction. 

The  order  of  the  General  Term  must  be  reversed,  and 
judgment  entered  on  the  report  of  the  referee  affirmed  with 
costs. 

For  reversal,  Beynolds,  Johnson  and  Gray,  CO. 

For  affirmance,  Lorr,  Ch.  C,  and  Eabl,  C. 

Order  reversed,  and  judgment  on  the  report  of  referee 
affirmed. 


John  B.  Sohenck  et  al.,  Kespondents,  v.  John  Andrews, 

Appellant. 

Under  the  provision  of  the  act  of  1858  (chap.  838,  Laws  of  1858),  amend- 
ing the.act  providing  for  the  organization  of  manufacturing  and  other 
corporations  (chap.  40,  Laws  of  1848),  by  authorizing  the  trustees  of  a 
corporation  organized  under  said  act  to  purchase  property  necessary 
for  their  business,  and  to  issue  stoclc  to  the  amount  of  the  value  thereof 
in  payment,  and  releasing  the  holders  of  such  stock  from  the  liability 
to  the  creditors  of  the  corporation,  imposed  by  the  original  act  (§  10), 
upon  the  holders  of  stock  not  fuU  paid,  a  mere  mistake  or  error  of  judg- 
ment, by  the  trustees,  either  as  to  the  necessity  of  the  purchase  or  as  to 
the  value  of  the  property  so  purchased,  if  made  in  good  faith  and  not  in 
evasion  of  the  provisions  of  the  original  act,  will  not  subject  a  holder 
of  stock  issued  in  payment  for  the  property  purchased  to  such  liability* 

The  provision  gives  the  trustees  a  discretion,  and  they  are  to  be  the  Judges 
both  as  to  the  necessity  for,  and  the  value  of  the  property;  good  faith 
and  the  exercise  of  a  proper  discretion  and  honest  judgment  is  ali  that 
is  required. 
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Sehsnck  y.  Andrews  (46  N.  T.,  589)  and  Boyti^an  v.  BiUeh  (47  N.  Y.,  225) 
limited  and  dlstingnished. 

Exceptions  to  a  charge,  whether  general  or  special,  relate  only  to  ques- 
tions snbmitted  to  the  Jaiy.  Questions  not  submitted  cannot  be  made 
the  subject  of  an  exception. 

Where,  therefore,  all  of  the  instructions  given  by  the  court  as  to  the  ques- 
tions submitted  are  erroneous,  a  general  exception  is  sufficient,  although 
other  propositions  may  have  been  correctly  stated. 

(Argued  October  2, 1878;  decided  January  term,  1874.) 

App£a!l  from  judgment  of  the  General  Term  of  the  City 
Court  of  Brooklyn,  affirming  a  judgment  in  favor  of  plaintiflb 
entered  on  the  verdict  of  a  jury. 

This  action  was  brought  to  charge  the  defendant,  as  a  stock- 
holder in  the  Empire  Moulding  and  Planing  Mill  Company, 
for  machinery,  etc.,  sold  to  it  by  the  plaintiffs,  after  the 
recovery  of  a  judgment  therefor  and  the  return  of  an  execu- 
tion, which  had  been  issued  thereon,  unsatisfied. 

It  was  claimed  by  the  complaint  that  he  was  liable  and 
'chargeable  on  three  grounds.  1st.  Because  there  had  been  a 
neglect  and  failure  to  file  a  certificate  that  all  the  capital  stock 
of  the  company  had' been  paid,  as  required  by  the  provisions 
of  the  general  act  of  the  legislature  of  this  State  (chap.  40  of 
the  Laws  of  1848)  authorizing  the  formation  of  corporations 
for  manufacturing,  mining,  mechanical  or  chemical  purposes. 
2d.  Because  the  capital  stock  of  the  coi'poration  had  never 
been  paid  in  to  it,  and  that  its  stock  was  issued  to  the  officers 
and  projectors  thereof,  who  received  the  same  and  paid  no 
value  therefor;  and,  3d.  Because  the  said  corporation  had 
failed  to  do  business  and  was  dissolved,  and  its  property  had 
been  disposed  of  by  its  officers  without  authority  of  law. 

The  defendant  set  up  as  a  defence  that  the  certificate  of  the 
incorporation  of  the  company  was  filed  in  the  office  of  the 
clerk  of  Kings  county,  on  the  30th  day  of  June,  1868 ;  that 
after  its  formation  the  trustees  thereof  purchased  of  one 
Hatch  a  manufactory  in  the  city  of  Brooklyn  and  other  prop- 
erty necessary  for  its  business  for  $100,000,  the  value  thereof, 
and  did  issue  the  whole  of  their  capital  stock  to  the  vendor 
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thereof  for  such  manufactory  and  property  necessary  for  their 
business;  which  stock,  so  issued,  was  declared  by  said  com- 
pany, and  was  taken  by  said  vendor  as  full  paid  stock ;  that  a 
certificate,  in  accordance  with  the  fact  oT  such  purchase  (a  copy 
of  which  certificate  was  annexed  to  die  answer),  was,  on  the 
30th  day  of  July,  1868,  recorded  in  the  oflSce  of  the  clerk  of 
Kings  county,  being  the  county  where  the  business  of  the 
said  company  was  carried  on ;  and  that  the  same  was  the  only 
certificate  of  the  payment  of  stock  of  said  company  that  had 
ever  been  filed  by  it. 

On  the  trial  of  the  issues  in  the  action  evidence  was  given 
on  the  questions  whether  the  property  so  purchased  (among 
which  were  five  mortgages  to  the  amount  of  $10,000)  was 
necessary  for  the  business  of  the  company,  and  whether  the 
value  thereof  was  $100,000,  being  the  amount  of  the  capital 
stock  issued  therefor. 

At  the  dose  of  the  testimony  the  defendant  moved  to  dis- 
miss the  complaint  of  the  plaintiffs.  The  motion  was  denied, 
and  an  exception  to  the  decision  was  taken.  The  case  does 
not  state  on  what  ground  the  motion  was  made  or  denied  ; 
thereupon  the  court  charged  the  jury  in  the  following  terms, 
viz. :  ^^  Under  the  law  applicable  to  this  case  the  questions 
submitted  to  you  are  two.  There  is  no  dispute  as  to  the 
indebtedness  of  the  company  to  the  plaintiffs ;  that  is  already 
determined  in  the  suit  brought  by  them  against  the  company. 
The  question  is,  whether  the  stockholder  has  made  himself 
liable,  and  that  involves  your  consideration  of  these  two 
questions  —  Whether  these  mortgages,  transferred  by  Mr. 
Hatch,  were  necessary  for  the  company  in  the  carrying  on  of 
its  business  ?  and,  secondly.  Was  the  property  transferred  of 
the  fair  value  of  the  stock  i83ued  in  payment  therefor  ?  the 
G)urt  of  Appeals  having  in  this  case,  or  another  case,  decided 
between  this  company  and  another  party  that  the  statute, 
in  relation  to  the  issuing  of  stock  in  payment  for  property, 
provides  for  the  issuing  of  stock  to  the  amount  of  the  value 
of  the  property,  and  not  simply  the  amount  agreed  upon 
between  the  parties.    If  you  find  these  two  issues  in  favor 
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of  the  defendant,  then  the  defendant  is  entitled  to  a  general 
verdict ;  if  yon  find  against  him,  then  the  plaintiff  is  entitled 
to  recover  the  amount  of  his  claim,  $998.53,  with  interest." 

To  which  charge  and  directions  of  the  court  the  defendant 
excepted  generally.  The  jury  rendered  a  verdict  for  the 
plaintiffs. 

Further  fiicts  appear  in  the  opinion. 

The  case  upon  a  former  appeal  is  reported  in  46  New  York, 
page  589. 

^.  J.  Fithian  for  the  appellant.  Plaintiffs'  failure  to 
prove  any  debt  against  the  corporation  is  fatal  to  a  recovery. 
{MiUer  v.  WhiU,  60  N.  Y.,  137.)  The  evidence  fails  to  show 
that  the  whole  amount  of  the  capital  stock  had  not  been  fully 
paid  in  within  the  intent  and  meaning  of  the  statute,  or  that 
the  certificate  had  not  been  made  and  recorded  according  to 
provisions  of  the  statute.  (Chap.  333,  Laws  of  1853,  §  2 ; 
Chap.  40,  Laws  of  1848,  §§  10, 11, 14.)  The  certificate  made 
and  recorded  by  the  trustees  is  a  substantial  compliance  with 
the  statute.  (Chap.  40,  Laws  of  1848,  §§  10,  11 ;  Chap.  333, 
Laws  of  1853.)  The  trustees  were  authorized  to  issue  stock 
to  an  amount  which,  in  the  absence  of  fraudulent  or  corrupt 
intent  to  violate  the  statute,  should  be  agreed  upon  by  the 
parties  as  the  value  of  the  property  purchased.  (Chap.  833, 
Laws  of  1853,  §  2;  Sedg.  on  Stat,  233;  Starkey  v.  Kdhf^ 
60  N.  Y.,  675 ;  People  v.  Utica  Ins.  Co.,  16  J.  R.,  358.) 

Samuel  Hand  for  the  respondents.  It  appearing  that  the 
property  purchased  was  not  worth  one-half  the  nominal  value 
of  the  stock  issued,  defendant  is  liable.  {Boynton  v.  HeUchy 
47  N.  Y.,  226.) 

LoTT,  Ch.  C.  The  learned  judge  who  tried  this  action  was 
mistaken  in  the  statement  made  in  his  charge  to  the  jury  as 
to  the  questions  that  had  been  decided  by  the  Court  of 
Appeals  in  this  action  or  in  another  case  referred  to  by  him. 

The  question  before  that  court  on  the  former  appeal  in  the 
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present  suit  arose  on  a  demarrer  by  the  plaintiffs  to  the 
defendant's  answer,  upon  the  ground  that  the  facts  stated 
therein  do  not  constitute  any  defence  to  the  action ;  the 
demurrer  was  sustained  by  the  City  Court,  and  its  judgment 
was,  on  the  former  appeal,  held  to  be  erroneous,  and  was 
reversed.  The  opinion  therein,  as  reported  in  46  New  York, 
589,  was  given  by  Judge  Gjboveb  ;  and  it  is  referred  to  by 
him,  as  not  reported,  in  his  opinion  in  Boynton  v.  Hatch  (47 
N.  Y.,  225),  also  commenced  in  the  City  Court  of  Brooklyn 
(being  the  other  case  to  which  the  learned  judge  who  tried 
this  had,  it  is  conceded,  reference  in  his  charge).  The  state- 
ment of  the  fisuits  in  Boynton  v.  Hatchy  as  set  forth  in  the 
repoit  of  the  case,  shows  that  testimony,  as  to  the  value  of 
the  property  in  payment  for  which  the  whole  stock  of  the 
company  was  issued  to  the  defendant,  was  taken  at  the  trial ; 
the  defendant  objecting  on  the  ground  that  such  testimony  was 
immaterial.  The  referee,  before  whom  the  issues  were  tried, 
reserved  his  decision,  but  in  deciding'  the  case  he  exchided 
the  testimony,  holding  that  the  question  of  value  was  not  in 
any  way  material.  The  defendant,  as  is  also  shown  by  the 
same  statement,  claimed  exemption  from  liability  under 
chapter  833  of  the  Laws  of  1853,  on  the  ground  that  the 
capital  stock  was  fully  paid  in  by  the  purchase  of  the  prop- 
erty mentioned  in  the  certificate  thereof  referred  to  in  the 
answer  of  the  defendant  therein,  as  that  filed  on  the  30th  day 
of  July,  1868,  and  the  issue  of  stock  therefor,  in  which  he 
was  sustained  by  the  referee  who  decided  that  the  defendant 
was  entitled  to  judgment,  which  was  accordingly  entered. 
An  appeal  therefrom  was  taken  to  the  Supreme  Court  and 
it  was  reversed  by  the  Genei'al  Term  in  the  second  judicial 
district,  who  ordered  a  new  trial  and  tlie  case  came  before 
the  Court  of  Appeals  on  an  appeal  by  the  defendant  from 
that  order,  which  was  there  affirmed.  Two  opinions  were  read 
for  the  affirmance  of  the  order,  but  on  different  grounds :  one 
by  Judge  Allen  and  the  other  by  Judge  Gboveb.  The  order 
was  unanimously  affirmed,  Chueob,  Ch.  J.,  and  Rapallo,  J., 
concurring  in  the  decision  for  reasons  assigned  by  Judge 
Sickels — Vol.  XXL  18 
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Allen,  and  Peckham  and  Folgeb,  JJ.,  concurring  therein 
for  reasons  assigned  in  the  opinion  of  Judge  Gbovbb. 

It  appears,  by  reference  to  the  opinions,  that  Judge  Axlbn 
placed  his  conclusion  on  the  ground  that  the  evidence 
excluded,  as  above  stated,  was  competent  to  show  that  the 
purchase  of  the  property  and  the  issue  of  the  stock  ^therefor 
were  fraudulent,  and  an  evasion  of  the  law  requiring  an  actual 
payment  of  the  capital  stock  of  the  company  in  money  or 
its  equivalent,  in  value,  in  property  necessary  for  its  business. 
In  his  consideration  of  the  question  he  said :  ^'  While  a  dif- 
ference of  opinion  as  to  the  value  of  the  property  might  not 
alone  be  sufficient  to  impeach  the  transaction,  the  actual  value 
of  the  property  is  an  important  item  of  evidence,  and  with 
other  circumstances  may  be  sufficient  to  establish  fraud ;  while 
without  some  evidence  as  to  the  value  it  would  ordinarily  be 
difficult  to  show  fraud."  He  then  refers  to  other  matters  and 
circumstances  to  show  that  in  connection  with  them,  the  evi- 
dence of  value  was  material  in  that  case. 

The  general  tenor  of  the  opinion  of  Judge  Gboveb  is  to 
the  effect  that  proof  of  the  inadequacy  of  value,  irrespective 
of  the  question  of  fraud  and  an  intention  to  evade  the  stat- 
ute, was  competent.  He,  after  saying  that  the  plaintiff's 
evidence  tended  strongly  to  show  that  the  property  purchased 
of  the  defendant  was  worth  only  forty  per  cent  of  the  price 
paid  for  it,  added :  "  The  referee  erred  in  holding  this  evi- 
dence immaterial,  and  refusing  to  pass  upon  the  question  as 
to  the  value  of  the  property."  It  is  evident,  firom  the  examin- 
ations of  those  opinions,  that  the  only  question  actually 
decided  in  the  case  was,  that  the  evidence  of  value  given 
was  competent  and  was  erroneously  excluded  by  the  referee. 
It  appears  to  be  proper,  in  this  connection,  to  state  that  Judge 
Gboveb  concluded  his  opinion  given  on  the  question  of  the 
sufficiency  of  the  answer  in  the  present  case,  on  the  former 
appeal,  with  these  remarks :  "  Whether  the  property  pur- 
chased was  necessary  to  the  business  of  the  company,  and 
whether  the  price  paid  therefor  was  no  more  than  its  &ir 
value,  are  questions  of  fact  to  be  determined  like  other  ques- 
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tions,  if  controverted.  The  certificate  of  these  facts  filed,  etc., 
pursuant  to  the  act  is  not  made  condnsiye  evidence  of  the 
facts  in  question.  In  the  present  case,  the  demurrer  admits 
them  to  be  true,  and,  if  true,  the  defendant  is  not  liable  to 
the  creditors  of  the  company  under  section  10  of  the  act  of 
1848.''  The  last  paragraph  shows  what  the  true  and  only 
point  decided  on  that  appeal  was,  and  that  the  previous  part 
of  the  statement  was  not  involved  in  the  decision  actually 
made. 

It  appears  from  the  preceding  views  that  the  question  pre- 
sented by  the  exception  to  the  judge's  charge,  above  set  forth, 
has  not  been  decided  by  the  Court  of  Appeals^  it  is,  there- 
fore, properly  open  to  examination  and  review.  I  will 
proceed  to  examine  it  on  that  assumption.  In  doing  this, 
it  is  proper  to  refer  to  the  provision  of  law  under  which 
it  is  sought  to  charge  the  defendant  with  liability.  The 
general  act  authorizing  the  formation  of  corporations  for 
manufacturing,  mining,  mechanical  or  chemical  purposes, 
passed  February  17,  1848,  chapter  40  of  the  Laws  of  that 
year,  under  which  the  company  in  which  the  defendant  was 
a  stockholder  was  incorporated,  provides  by  section  10  there- 
of that  all  the  stockholders  of  every  company  incorporated 
under  it  shall  be  severally,  individually  liable  to  its  creditors 
to  an  amount  equal  to  the  amount  of  the  stock  held  by  them 
respectively,  for  all  debts  and  contracts  by  such  company, 
*'  until  the  whole  amount  of  the  capital  stock  fixed  and  limited 
by  such  company  shall  have  been  paid  in  and  a  certificate 
thereof  shall  have  been  made  and  recorded,  as  prescribed  by 
the  following  section  (§  11),"  which  prescribes  as  follows: 
''The  president  and  a  majority  of  the  trustees,  within  thirty 
days  after  the  payment  of  the  last  installment  of  the  capital 
stock,  so  fixed  and  limited  by  the  company,  shall  make  a 
certificate  stating  the  amount  of  the  capital  so  fixed  and  paid 
in ;  which  certificate  shall  be  signed  and  sworn  to  by  the 
president  and  a  majority  of  the  trustees,  and  they  shall  within 
the  said  thirty  days,  record  the  same  in  the  office  of  the 
county  clerk  of  the  county  wherein  the  business  of  the  said 
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company  is  carried  on."  It  is  then  provided  and  declared 
by  section  14  of  the  act,  that  ^^  nothing  but  money  shall  be 
considered  as  payment  of  any  part  of  the  capital  stock." 
That  continued  to  be  the  law  until  June  7th,  1853,  when  an 
amendatory  act  was  passed  (chapter  333  of  the  Laws  of  that 
year),  Ithe  second  section  of  which  is  in  the  following  terms, 
viz.:  "  The  trustees  of  such  company  may  purchase  mines, 
manufactories  and  other  property  necessary  for  their  business, 
and  isssue  stock  to  the  amount  of  the  value  thereof  in  pay- 
ment therefor ;  and  the  stock  so  issued  shall  be  declared  and 
taken  to  be  full  stock  and  not  liable  to  any  further  calls ; 
neither  shall  the  holders  thereof  be  liable  to  any  further  pay- 
ments under  the  provisions  of  the  tenth  section  of  the  said 
act;  but  in  all  statements  and  reports  of  the  company,  to  be 
published,  this  stock  shall  not  be  stated  or  reported  as  being 
issued  for  cash  paid  into  the  company,  but  shall  be  reported 
in  tins  respect,  according  to  the  fact."  It  was  held  and 
decided  by  the  Court  of  Appeals,  on  the  former  appeal  in 
this  case,  that  this  amendment  applied  to  the  original  capital 
stock  of  the  company,  as  well  as  to  any  increase  thereof 
authorized  by  the  original  act,  and,  that  the  holder  of  such 
stock  was  relieved  from  liability  to  creditors,  to  the  same 
extent  as  if  it  had  been  issued  for  money,  paid  therefor. 
(See  Scfiench  v.  Andrews,  46  N".  Y.,  689.) 

The  provisions  to  which  I  have  referred  clearly  show  that, 
under  the  original  act,  stockholders  in  a  corporation  formed 
under  it,  were  liable  to  its  creditors  until  the  whole  of  its 
capital  stock  was  paid  in  cash,  and  a  certificate  of  the  fact 
was  recorded  as  required  by  the  act;  but  the  amendatory 
act  authorized  other  property  to  be  substituted  in  place  of 
money,  as  therein  specified  ;  and  the  defendant's  liability  in 
the  present  action  is  to  be  determined  by  the  construction  to 
be  given  to  that  act.  It  is  conceded  that  no  portion  of  the  capital 
stock  of  the  company  in  question  (which  was  fixed  at  $100,000. 
divided  into  200  shares  of  $500  each)  has  been  paid  in  money, 
but  property  was  purchased  by  its  trustees,  for  which  full 
stock  bad  been  issued  to  the  vendor  thereof,  part  of  which  was 
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Babsequently  transferred  by  him  to  the  defendant.  A  certifi- 
cate of  the  fact  of  such  purchase  was  made  and  recorded, 
which  (no  question  being  raised  on  the  trial  as  to  its  suffi- 
ciency) must  now  be  assumed  to  have  been  executed  in  com- 
pliance with  the  requirement  of  the  statute. 

Proof  was  given,  with  the  object  of  showing  that  five 
mortgages  on  real  estate,  of  $2,000  each,  included  in  the  pur- 
chase, were  not  necessary  for  the  business  of  the  company, 
and  that  the  value  of  the  whole  of  the  property  bought  was  less 
than  the  amount  of  the  stock  so  issued  in  payment  therefor. 
Thereupon  the  jury  were  instructed  by  the  court  that  the 
decision  of  the  case  involved  the  consideration  of  these  two 
questions :  First,  '^  Whether  those  mortgages  were  necessary 
for  the  company  in  the  carrying  on  of  its  business,"  and, 
second,  '^  Was  the  property  transferred  of  the  fair  value  of 
the  stock  issued  in  payment  therefor,"  adding  that  the  Court 
of  Appeals  had  decided  that  the  statute  in  relation  to  the 
issuing  of  stock,  in  payment  for  property,  provides  for  its 
issue  ^^  to  the  amount  of  the  value  of  the  property,  and  not 
simply  the  amount  agreed  upon  between  the  parties ; "  and 
if  they  found  those  two  issues  in  favor  of  the  defendant,  then 
he  was  entitled  to  a  general  verdict,  but  if  against  him,  then 
the  plaintiff  was  entitled  to  recover  the  amount  of  his  claim, 
with  interest. 

The  above  charge  presents  the  question  whether  a  stock- 
holder in  a  company,  organized  under  the  act  referred  to,  can 
be  charged  with  a  debt  due  to  a  creditor,  on  the  opinion  of  a 
jury,  based  and  formed  on  the  testimony  of  others  (conflict- 
ing it  may  be)  that  a  portion  of  the  property  purchased  by  its 
trustees,  for  which  stock  was  issued  in  payment,  was  not 
indispensable  for  carrying  on  its  business,  or  that  it  was  not 
fairly  worth  the  price  or  sum  paid  or  allowed  therefor ;  or, 
presenting  the  subject  in  another  form,  whether  a  mere  mis- 
take or  error  of  judgment  by  the  trustees,  either  as  to  the 
necessity  or  value  of  property,  purchased  by  them  in  good 
faith,  and  not  in  evasicm  of  the  original  act  requiring  payment 
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of  the  whole  capital  in  money,  will  subject  a  stockholder  to 
such  a  liability.  I  think  not.  The  original  and  the  amenda- 
tory acts  are  to  be  read  and  constmed  together.  While  the 
former  required  all  the  capital  to  be  paid  in  money,  the  latter 
so  far  changed  that  requirement  as  to  permit  the  whole,  or  a 
portion  thereof,  to  be  paid  by  a  transfer  of  such  property, 
equivalent  in  value,  and  necessary  for  the  business  of  the 
company,  as  the  trustees  deemed  advisable.  It  gave  them 
the  right  and  power,  in  the  exercise  of  their  discretion,  to 
take  property  and  issue  stock  therefor,  for  which  money,  paid 
in  for  stock,  would  have  been  appropriated.  Its  effect,  which 
was  consistent  with  the  object  of  the  original  act,  was  to 
dispense  with  the  payment  of  money  where  mines,  manu- 
factories, or  other  necessary  property  could  be  beneficially 
received  for  the  use  of  a  company,  on  the  issue  of  stock 
therefor,  to  the  amount  of  its  value.  The  authority  given 
to  the  trustees  (using  the  language  of  the  act),  ^'to  purchase 
mines,  manufactories  and  other  property  necessary  for  their 
business,  and  issue  stock  to  the  amount  of  the  value  thereof 
in  payment  therefor,"  implied  that  ^^^ywereto  be  the  judges, 
both  as  to  tiie  necessity  and  value  of  the  property  to  be  pur- 
chased. They  were  the  agents,  on  behalf  of  the  company, 
for  that  purpose,  and  the  discharge  of  their  duty  called  for 
the  exercise  of  their  discretion  and  judgment  (having  refer- 
ence and  dne  regard  to  the  interests  of  those  represented  by 
them)  in  determining  what  should  be  bought,  and  the  price 
to  be  paid  therefor.  It  cannot  be  properly  claimed,  in  giving 
a  construction  to  the  power  conferred  on  them  by  the  amenda- 
tory act,  that  the  property  purdiased,  and  every  part  thereof, 
should  be  indispensable  for  the  prosecution  of  the  business 
of  the  company,  or  that  the  sum  allowed  therefor  should  be 
itB  precise^  (tctualj  intrinsic  value  (and  that  to  be  determined 
by  the  verdict  of  a  jury),  for  the  exemption  of  a  stockholder 
from  the  liability  which  the  original  act  imposed,  in  case  the 
whole  capital  was  not  actually  paid  in  cash.  Buch  a  con- 
struction would  defeat  the  evident  object  of  the  law,  which 
clearly  was  to  encourage  the  formation  of  companies,  by  the 
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appropriation  of  manufactories,  mines  and  other  property, 
proper  for  their  business,  and  at  a  fair  valuation,  instead  of 
money,  as  a  capital  therefor.  No  person  could  be  expected 
to  become  a  stockholder,  and  pay  bis  money  or  appropriate 
his  property,  and  he,  nevertheless,  be  held  liable  to  a  con- 
tribution in  favor  of  creditors,  to  the  extent  of  the  stock 
issaed  for  such  property,  if  a  jury  should,  subsequently,  and 
at  an  indefinite  and  unlimited  period  thereafter,  find  that  the 
trustees  had,  under  a  mistake,  but  in  an  honest  exercise  of  their 
judgment,  concluded,  erroneously,  either  that  the  property 
was  in  fact^  as  disclosed  by  subsequent  events,  not  absolutely 
indupensable^  or  custuaUy  worth  the  fuU  sum  allowed  for  it. 
There  are  many  circumstances  that  affect  values.  The  time 
of  the  purchase,  the  demand  for  the  article  sought  for,  a  limi- 
ted supply,  the  credit  given,  a  panic  in  the  money  market,  and 
various  other  matters,  have  their  influence  and  effect,  and 
which  cannot  be  properly  appreciated,  at  a  remote  day,  after 
these  causes  have  ceased  to  operate.  An  illustration  may  be 
given  by  reference  to  the  differepce  in  prices  of  articles 
needed  during  the  late  war  and  the  present  time.  Indeed, 
our  experience  shows  that  prices  are  more  or  less  fluctuating, 
even  at  short  intervals  of  time,  and  different  juries  would  be 
very  likely  to  disagree,  on  the  same  evidence,  as  to  the  value 
of  an  article  on  a  specified  day,  two  or  three  years  previous 
to  the  time  they  were  called  to  pass  on  the  question. 

The  construction  given  to  the  act  by  the  court  below,  in 
its  effect,  imposes  a  penalty  on  the  stockholder  in  a  com- 
pany for  a  mistake  and  erroneous  judgment  of  its  trustees 
in  the  faithful  and  honest  discharge  of  their  duties.  There 
is  nothing  in  the  language  of  the  law  that  requires  such  an 
interpretation  to  be  given  to  it ;  nor  does  the  protection  of 
creditors  of  the  company  require  it.  Every  person  who 
deals  with  it  has  the  means  of  ascertaining  whether  its 
capital  has  been  paid,  in  money  or  in  properly,  and  he  is 
under  no  obligation  to  sell  it  any  goods,  if  he  finds  that  it 
or  any  portion  thereof,  has  been  paid  in  property.  Due  pru- 
dence and  care  on  his  part,  will  enable  him  to  ascertain  its 
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nature  and  valne,  and  if  he  should  be  induced  to  hazard  a 
sale  of  goods  on  credit,  instead  of  money  paid  down,  bj 
high  profits,  he  has  no  right  to  ask  a  court  for  relief  from 
the  consequence  of  his  avarice  or  follj,  in  making  a  sale 
without  payment  at  the  time  of  the  price  agreed  upon. 

It  appears  by  the  opinion  given  by  Judge  Groveb  in 
Boynton  v.  Hatch  {supra),  that  there  was  a  dissenting 
opinion  by  one  of  the  judges  of  the  Supreme  Court  at  Gen- 
eral Term,  in  that  case,  in  which  he  stated  that,  the  rule  of 
liability  declared  by  that  court  (and  also  maintained  by  Judge 
Gbover  himself),  would  "  prevent  sales  of  stock  by  its  hold- 
ers, as  the  purchasers,  to  protect  themselves  from  liability 
for  the  debts  of  the  corporation,  will  be  bound  to  prove  that 
the  property  purchased,  in  payment  for  which  the  stock  was 
issued,  was  worth  the  amount  of  the  stock  so  issued." 
The  learned  judge  did  not  deny  or  attempt  to  refute  the 
statement  or  proposition.  It  was  clearly  undeniable  and 
incapable  of  refutation,  but  he  disposed  of  it  summarily,  by 
saying :  ''  The  answer  to  this  is,  that  the  statute  provides 
for  legitimate  business  enterprises  and  not  for  the  sale  of  the 
stock  of  fraudulent  corporations ;  had  the  latter  been  the 
design,  the  statute  should  have  read :  to  issue  stock  in  pay- 
ment to  the  amount  agreed  to  be  paid  for  the  property, 
instead  of  to  the  value  of  the  property."  I  agree  with  him, 
as  to  the  object  of  the  statute,  but  do  not  concur  in  what 
his  answer  implies,  that  an  agreement  by  trustees,  to  pay 
for  property,  made  and  entered  into  in  good  faith,  and  in 
the  exercise  of  a  proper  discretion  and  honest  judgment  as 
to  its  value,  but  as  to  wliicli  they  formed  an  erroneous  opin- 
ion, necessarily  shows  that  the  transaction  was  not  a  ^'  legiti- 
mate business  enterprise,"  or  that  the  corporation,  issuing  its 
stock  for  such  property  was  a  "  fraudulent  corporation." 

The  judge  who  tried*  the  case  under  review,  acting  on  an 
erroneous  assumption  as  to  what  the  Court  of  Appeals  had 
decided,  gave  the  instructions  which  have  been  the  subject 
of  the  previous  examination  by  me,  and  the  views,  above 
expressed  thereon,  show  that  he  erred  in  giving  them. 
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It  follows  that  the  judgment  entered  on  the  verdict,  and 
that  in  affirmance  thereof,  must  both  be  reversed  and  a  new 
trial  ordered,  costs  to  abide  the  event. 

Betnolds,  0.  It  is  very  clear  that  the  judgment  of  the 
Court  of  Appeals  in  Boynton  v.  Hatch  (47  N.  Y.,  225)  is  not 
decisive  of  the  case  at  bar,  for  nothing  was  there  decided  save 
that,  in  a  controversy  like  the  present,  it  was  error  to  exclude 
evidence  of  the  value  of  the  property  put  in  as  a  part  of  the 
capital  stock  of  the  corporation.  In  that  case  the  referee  had 
held  that  the  value  of  the  property  was  immaterial,  and  refused 
to  pass  upon  the  question,  and  for  that  error  alone  judgment 
was  ordered  for  the  plaintiff.  In  disposing  of  that  case,  three 
judges  appeai*ed  to  be  of  the  opinion  that,  in  an  action  by  a 
creditor  of  a  manufacturing  corporation  against  a  stockholder  of 
stock  originally  issued,  the  creditor  may  impeach  the  transaction 
for  fraud,  and  if  he  can  show  that  the  stock  was  fraudulently 
issued,  and  in  evasion  of  the  law,  he  may  recover  against  the 
original  stockholder  as  if  no  payment  had  been  made  or  certifi- 
cate filed.  Three  other  of  the  judges  held,  that,  where  all  or  a 
portion  of  the  capital  stock  is  paid  in,  in  property,  the  certifi- 
cate required  to  be  filed  by  section  2  of  the  act  of  1858  must 
state  the  value  of  the  property;  that  an  agreement  of  the 
company  to  pay  more  than  the  value  of  the  property  does 
not  protect  the  stockholder  from  liability  under  the  tenth 
section  of  the  act  of  1848,  and  it  may  be  claimed  that  it  was 
also  held  not  necessary  in  such  case  to  allege  or  prove  fraud. 
But  I  do  not  think  the  opinion  of  Judge  Oboveb  necessarily 
goes  to  that  extent,  for  he  says  that  no  such  question  was 
raised  below,  and  that  fraud  was  sufficiently  alleged,  and  that 
the  proof  tended  strongly  to  show  that  the  property  was  not 
worth  more  than  forty  per  cent  of  the  price  paid  for  it.  As 
before  said,  all  the  judges  agreed  to  order  judgment  for  the 
plaintiff,  for  the  reason  that  the  referee  rejected  all  evidence 
of  the  value  of  the  property  and  declined  to  pass  upon  the 
question.  Whichever  view  may  be  taken  of  the  proposition 
upon  which  the  learned  judges  apparently  disagreed,  the 
SicKELS—  Vol.  XII.        1 9 
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decision  reached  was  undoubtedly  correct,  for  upon  the  ques- 
tion of  fraud  evidence  of  actual  value  would  be  always  com- 
petent, and,  in  some  cases,  quite  controlling;  and  if  the 
validity  of  the  organization  of  such  corporations,  where 
property  is  put  in  as  capital,  is  to  be  tested  by  the  opinions 
of  witnesses  as  to  its  value,  of  course  the  evidence  is  abso- 
lutely indispensable. 

After  an  attentive  examination  of  the  question,  I  concur 
in  the  views  of  Judge  Allen  expi*essed  in  his  opinion  in 
Boynton  v.  n<itch  (47  N.  Y.,  228).  Any  other  rule  would, 
I  think,  lead  to  extensive  mischief  and  uncertainty,  and,  in  fact, 
practically  paralyze  the  amendment  of  the  act  of  1848  adopted 
by  the  legislature  of  1853 ;  which  was  intended  to  facilitate  the 
proper  organization  of  manufacturing  corporations  ratlier  than 
to  set  the  entire  system  afloat  upon  a  sea  of  uncertainty* 
If,  in  fact,  it  had  appeared  that  the  entire  $100,000  of  the 
capital  of  the  corporation  had  been  paid  in,  in  cash,  and  the 
certificate  filed,  no  personal  liability  of  a  stockholder  could 
for  a  moment  have  been  claimed.  And  if,  in  the  next  honr 
thereafter,  the  trustees  of  the  company,  in  corporate  meeting 
duly  convened,  had  agreed  to  purchase  the  property,  the  value 
of  which  is  in  dispute,  for  $100,000,  and  paid  the  entire  cap- 
ital for  it,  a  stockholder  could  not  be  made  personally  liable, 
under  the  statute,  because  the  trustees  had  committed  an 
error  of  judgment  as  to  value,  and  not  even  for  fraud,  unless 
the  stockholder  was  a  party  to  it  The  liability  sought  to  be 
enforced  in  the  present  case  is  one  imposed  by  statute,  and 
does  not  otherwise  exist.  If  the  conditions  of  the  statute 
have  been  observed,  there  remains  no  personal  liability  by 
mere  force  of  the  statute  itself.  In  a  case  where  the  stock- 
holders of  a  manufacturing  corporation,  organized  under  the 
act  of  1848  as  amended  in  1853,  were  numerous,  and  a  part 
had  paid  for  their  stock  in  cash  and  another  portion  had  put  in 
property,  at  a  valuation  agreed  upon  between  them  and  the 
trustees,  it  would  be  a  very  harsh  rule  that  would  subject  the 
stockholders  paying  in  cash  to  personal  liability  for  the  debts 
of  the  company,  if  it  could  be  maintained  that  the  trustees 
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had  formed  an  erroneous  judgment  as  to  the  value  of  the 
property  received  as  a  part  of  the  capital ;  and  yet  we  are 
asked  by  the  plaintiff  to  approve  such  a  result.  I  entirely 
agree,  that  if  the  promoters  of  a  corporation  of  this  character 
shall,  with  a  view  to  defraud,  till  up  the  capital  stock  by  put- 
ting in  property  at  grossly  exorbitant  values,  they  are  not  to 
be  exempted  from  the  personal  liability  imposed  by  the 
statute.  In  such  case,  they  ought  to  respond  in  damages  to 
the  extent  of  the  wrong  they  design  to  accomplish.  But  if, 
in  the  furtherance  of  an  honest  purpose,  they  fall  into  error 
of  judgment  in  placing  a  pecuniary  value  upon  property 
supposed  to  be  needful  for  the  success  of  the  enterprise, 
I  think  a  different  rule  should  prevail.  And  I  think  it 
need  only  be  suggested,  in  support  of  this  position,  that, 
upon  the  question  of  the  value  of  property,  and  more  espe- 
cially that  adapted  to  mining,  mechanical  and  manufacturing 
purposes,  a  very  wide  difference  of  opinion  may  honestly 
exist  among  the  most  intelligent  of  men  familiar  with  such 
operations.  There  is  no  exact  mathematical  value  which  can 
be  applied  to  mines  or  minerals  in  the  bowels  of  the  earth,  or 
to  mechanical  contrivances  or  manufacturing  establishments, 
when  their  development  is  sought  for  by  associated  wealth. 
It  is  matter  of  the  commonest  observation,  that  the  most 
intelligent  and  conscientious  of  men,  upon  such  questions, 
entertain  widely  different  opinions;  and  it  would  be  a  fatal 
blow  aimed  at  every  such  enterprise,  if  those  who  honestly 
risk  their  capital  in  such  adventures  shall  be  held  as  guaran- 
tors to  all  creditors  for  its  eventual  success. 

I  find  nothing  in  the  statute  which  requires  that  the  cer- 
tificate to  be  filed  under  section  11  of  the  act,  shall  state  the 
"  value  "  at  which  any  property  has  been  put  in  as  a  part  of 
the  capital  and  received  as  such,  as  is  suggested  by  Judge 
Gbovke,  in  his  opinion  in  Boynton  v.  Hatch  {supra).-  If 
such  a  statement  is  to  have  no  effect  as  his  opinion  seems  to 
indicate,  it  is  of  little  account  whether  it  be  inserted  or  not. 
If  it  is  no  more  than  prima  fade  evidence  of  value,  it 
cannot  be  regarded  as  of  substance,  for  in  one  view,  as  I 
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think  properly,  it  may  be  assailed  for  fraad  and  in  another 
it  is  valuless,  if  a  credible  witness  can  be  found,  who^  enter- 
tains, for  any  reason,  a  different  opinion  of  the  actual 
value  of  the  property.  These  views  lead  to  the  reversal  of 
the  judgment  of  the  court  below,  but  before  we  can  render 
that  decision  other  things  must  be  considered. 

It  is  apparent,  from  an  inspection  of  the  record,  that  the 
ease  was  very  loosely  tried,  on  the  part  of  the  defendant,  at 
least.  The  recovery  of  a  judgment  by  the  plaintiff  against 
the  corporation  was  admitted  by  the  defendant  in  his  answer, 
and  the  course  of  the  trial  plainly  indicates  that  it  was  con- 
ceded, that  the  recovery  was  had  for  a  debt  justly  due  from 
the  corporation  to  the  plaintiff.  The  case  of  ifiUer  v.  White 
(50  K.  Y.,  137),  cannot,  therefore,  help  the  defendant  on  this 
appeal. 

At  the  close  of  the  evidence  on  the  part  of  the  plaintiff,  the 
defendant  moved  to  dismiss  the  complaint  of  the  plaintiff,  with- 
out assigning  any  specific  reason  for  the  motion  and  it  was' 
denied  and  the  defendant  excepted.  The  court  thereupon  sub- 
mitted two  questions  for  the  consideration  of  the  jury ;  one, 
whether  the  mortgages  transferred  by  Hatch  were  necessary 
for  the  company  in  carrying  on  its  business,  and  the  other, 
whether  the  property  transferred  was  of  the  fair  value  of  the 
stock  issued  in  payment  therefor.  If  these  issues  were  found 
by  the  jury  in  favor  of  the  defendant,  he  was  entitled  to 
the  verdict,  and  if  not,  the  plaintiff  was  entitled  to  recover  the 
amount  of  his  demand,  with  interest.  To  this  the  defendant 
excepted  and  the  jury  returned  a  verdict  for  the  plaintiff. 
I  am  inclined  to  the  opinion  that,  upon  the  pleadings  and 
evidence,  the  plaintiff  was  not- entitled  to  recover,  and  the  com- 
plaint should  have  been  dismissed.  No  actual  fraud  in  the 
organization  of  the  Empire  Moulding  and  Planing  Mill  Com- 
pany was  alleged^  or  proved  or  pretended.  The  case  was  put 
to  the  jury,  and  the  plaintiffs  recovered  solely  upon  the  naked 
proposition  that,  in  the  opinion  of  one  or  more  witnesses,  the 
property  put  in  as  the  capital  of  the  concern  was  not  of  the 
value  agreed  by  the  company  to  be  paid  for  it ;  and  even  if 
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that  was  the  fact,  and  the  error  of  the  trustees  was  an  error 
of  judgment  only,  I  have  already  said  that  I  do  not  think  the 
personal  liability  of  the  stockholder  is  fixed  by  the  statute. 
If  this  be  correct  the  plaintiflf's  action  failed  in  its  whole 
ficope  and  meaning,  and  a  general  objection  was  sufficient. 

It  is  also  said  that  the  exception  to  the  charge  of  the  judge 
to  the  jury  is  too  general  to  raise  any  question,  but  I  have  a 
diflferent  opinion.  But  two  questions  were  submitted  to  the 
jury,  and,  I  think,  the  instructions  were  erroneous  as  to  both. 
It  is  quite  too  much  to  say  as  is  said  in  this  case,  in  substance, 
by  the  learned  counsel  for  the  plaintiff,  that  a  general  exception 
to  a  charge  is  an  exception  to  every  word  in  it,  and,  therefore, 
bad,  if  there  be  one  word  of  truth  in  the  whole  charge  which,  in 
the  very  baldest  cases,  may  ordinarily  be  taken  for  granted. 
Exceptions  to  a  charge,  whether  general  or  special,  relate 
only  to  questions  submitted  to  a  jury,  and  to  nothing  else. 
Questions  not  submitted  cannot  be  made  the  subject  of  an 
exception.  It  would  be  quite  absurd  to  say  that  the  excep- 
tions in  this  case  were  aimed  at  the  observation  of  the  judge 
that  ^^  there  is  no  dispute  as  to  the  indebtedness  of  the  com- 
pany to  the  plaintiff; "  and  if  it  shall  be  said  that  the  excep- 
tion might  have  pointed  at  the  observation  of  the  learned 
judge  to  the  jury  that  "  the  Court  of  Appeals  having  in  this 
case,  or  another  case,  decided  between  this  company  and 
another  party  that  the  statute,  in  relation  to  the  issuing  of 
stock  in  payment  for  property,  provides  for  the  issuing  of 
stock  to  the  amount  of  the  value  of  the  property,  and  not 
simply  the  amount  agreed  upon  between  the  parties."  I 
should  say  that  this  observation  was  founded  upon  a  miscon- 
ception of  what  the  Court  of  Appeals  had  decided,  and  calcu- 
lated to  mislead  the  jury  in  a  very  material  degree.  We 
have  no  means  of  information  as  to  what  the  Court  of  Appeals 
has  decided  in  this  or  any  other  case  relating  to  the  same 
company,  except  the  reported  decision  on  a  demurrer  to  the 
answer  in  this  case  (46  N.  Y.,  589)  and  that  of  JBoynton  v. 
Hatch  (47  N.  Y.,  225),  and  I  am  quite  sure  that  no  such 
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proposition  was  in  these  cases  decided  as  Was  stated  bj  the 
learned  judge  to  the  jury  in  the  case  at  bar. 

As  to  the  necessity  for  the  mortgages  assigned  by  Hatch  to 
the  company  to  enable  it  to  carry  on  its  business,  the  evidence 
was  not  conflicting.  They  might  or  might  not  be  necessary 
and  convenient,  depending  to  a  large  extent  upon  future 
events.  They  wei'e  not  claimed  to  be  of  less  pecuniary  value 
than  they  represented ;  ^nd  it  was  not  for  the  jury  to  say  that 
they  were  not  a  legal  equivalent  under  the  statute  for  so  much  of 
the  capital  stock  of  the  company  as  was  issued  on  their  account. 

As  to  the  other  question  submitted,  if  verbal  criticism  could 
be.  indulged,  it  might  be  said  that  the  proposition  was  put  in 
a  singularly  inaccurate  form  :  "  was  the  property  transferred 
of  the  fair  value  of  the  stock  issued  in  payment  therefor  ?" 
When  we  consider  that  the  entire  capital  stock  of  the  com- 
pany was  issued  in  payment  for  the  property  transferred,  it  is 
difficult  to  distinguish  between  the  value  of  property  and  the 
stock  issued;  for,  as  the  company  had  no  other  assets  or 
capital,  the  stock  would  be  worth  just  as  much  as  the  value  of 
the  property,  and  no  more  and  no  less.  If  there  was  any 
question  at  all  to  be  considered  upon  the  issues  in  this  case,  it 
was  the  actual  value  of  the  property  put  in  as  a  part  of  the 
capital  of  the  company,  and  not  the  amount  of  stock  given  in 
payment  for  it ;  and  no  such  issue  has  been  passed  upon  by 
the  jury.  For  error  in  the  charge,  therefore,  there  should  be  a 
new  trial.  If  this  were  otherwise,  I  should  be  in  favor  of  a 
new  trial  for  the  eiTor  in  rejecting  evidence  offered  by  the 
defendant  in  relation  to  the  value  of  the  property  in  respect 
to  the  services  of  Hatch  in  putting  up  the  machinery  pur- 
chased, if  not  even  the  supposed  value  of  the  good-will  of 
the  business  which  Hatch,  to  some  extent  at  least,  had  inau- 
gurated. {Starkie  v.  Kdlyy  50  N.  Y.,  677 ;  Stichney  v.  AUetij 
10  Gray,  352.)  And  I  am  not  able  to  see  why  the  plaintiff 
should  have  been  permitted  to  show  that  after  the  failure  of 
the  company  its  property  had  been  sold  out  at  a  very  low 
figure.  It  could  only  have  been  offered  upon  the  question  of 
the  value  of  the  property  put  in  as  a  part  of  the  capital  of  the 
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corporation ;  and  upon  that  could  have  no  legitimate  bearing, 
and  probably  tended  to  mislead  the  jury. 

For  the  numerous  errors  indicated  there  should  be  a  new 
trial,  with  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 


Chables  £.  Lasned,  Respondent,  v.  Geosgb  Huinbok,  vr  m 

Appellant.  — 

A  daim  for  damages  for  withholding  possession  of  real  estate  does  not 
include  the  rents  and  profits  thereof  during  the  time  the  possession  has 
been  wrongfully  withheld;  that  is  a  separate  and  distinct  cause  of 
action.    (Code,  §  167.) 

Accordingly  hddy  where  the  complaint  asked  to  recover  possession  of 
certain  real  estate  with  damages  for  withholding,  that  the  reception 
of  eyidence  of  the  value  of  the  use  and  occupation,  and  a  charge 
instructing  the  jury  that,  in  estimating  the  damages,  they  might  take 
into  consideration  such  evidence,  was  error. 

Also,  hM,  that  a  general  objection  to  the  evidence  was  sufficient,  as  there 
was  no  cause  of  action  alleged  authorizing  the  introduction  of  the  evi- 
dence; and  the  complaint  coidd  not  have  been  amended  so  as  to  obviate 
the  objection,  as  that  would  have  required  the  inserting  a  new  and  inde- 
pendent cause  of  action. 

(Submitted  October  2, 1878;  decided  January  term,  1874.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  affirming  a  judgment 
in  favor  of  the  plaintiff  entered  upon  a  verdict,  and  affirming 
an  order  denying  a  motion  for  a  new  trial. 

This  action  was  brought  for  the  recovery  of  the  possession 
of  a  house  and  lot  of  land,  in  the  city  of  Brooklyn,  of  which 
plaintiff  claimed  to  be  the  owner,  and  which  he  alleged  was 
withheld  from  him  by  the  defendant,  who  was  in  the  wrong- 
ful possession  thereof. 

The  complaint  stated  these  facts  (containing  no  other  alle- 
gation), and  it  thereupon  demanded  judgment :  1st.  For  the 
possession  of  the  premises ;  and,  2d.  For  $2,000  damages  to 
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the  plaintiff  for  withholding  the  posseefiion  of  said  premises 
from  him,  together  with  the  costs  of  the  ^tion.  The  defend- 
ant, by  his  answer,  denied  that  the  plaintiff  was  the  owner  of 
the  premises,  and  put  all  the  facts  allied  in  the  complaint, 
except  that  of  his  possession,  in  issue,  and  he  claimed  sncb 
possession  to  be  rightful.  The  plaintiff,  on  the  trial  of  the 
issues,  proved  his  title  to  the  property,  and  his  right  to  the 
possession  of  it  at  the  time  of  the  commencement  of  the  action. 
He  also  proved  the  value  of  the  use  and  occupation  thereof 
against  an  objection  and  exception  of  the  defendant  to  its 
admissibility.  The  court,  in  the  charge  to  the  jury,  instructed 
them  that,  in  estimating  the  damages  of  the  plaintiff,  they 
might  take  into  consideration  the  testimony  as  to  the  value 
of  the  use  and  occupation  of  the  premises ;  to  which  defend- 
ant duly  excepted.  The  jury  found  a  verdict  for  the  plain- 
tiff, and  assessed  his  damages  at  ^75  ^'  for  the  detention  "  of 
the  premises. 

* 
Orookey  Bergen  ds  Clement  for  the  appellant.    A  demand 

for  damages  for  the  ouster  does  not  cover  the  rents  and  profits. 
{Livingston  v.  Tanner^  12  Barb.,  481.)  This  judgment  would 
not  be  a  bar  to  an  action  for  the  rents  and  profits,  and,  if  it 
stands,  gives  the  plaintiff  double  rents  of  the  property. 
{Holmes,  v.  Da/vis,  19  N.  T.,  488 ;  Van  Alen  v.  Rogers^  1 
J.  Cas.,  281.)  The  court  had  no  power  to  allow  an  amend- 
ment of  the  complaint  in  the  trial,  which  sets  up  a  new  and 
distinct  cause  of  action.    (Code,  §  167,  sub.  5.) 

Ira  D.  Warren  for  the  respondent.  It  was  proper  for  the 
court  to  charge  the  jury  that,  in  estimating  the  damages,  they 
could  consider  the  testimony  as  to  the  value  of  the  use  and 
occupation  of  the  premises.  {L&w  v.  Purdy^  2  Lans.,  422.) 
The  claim  for  damages  and  for  use  and  occupation  could  be 
joined  in  the  same  action.  (Code,  §  167 ;  People  v.  Mayor^ 
etc.y  28  Barb.,  240 ;  Holmes  v.  Davis,  21  id.,  265  ;  Tompkins 
V.  White,  8  How.,  620.)  The  court  had  power  to  amend  the 
complaint  so  as  to  conform  it  to  the  proof.  {Brass  v.  jY.  B. 
R.  R.  Co.,  21  N.  T.,  305;  11  id.,  237;  18  id.,  516;  PeopU 
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V.  Bristciy  1  Lans.,  645 ;  Kellogg  v.  XeUogg,  6  Barb.,  131 ; 
Vroaman  v.  Weedy  2  id.,  38;'  Bates  v.  Oraham,  1  Kern., 
237.)  Plaintiif  can  recover  for  the  use  and  occnpation  of  the 
premises  as  a  part  of  tiie  damages  for  withholding  the  posses- 
sion. (K.  S.  [5th  ed.],  697,  §  36 ;  People  v.  Mayor,  etc.,  8 
Abb.,  8.) 

Lorr,  Ch.  C.  The  evidence  given  on  the  trial  as  to  the 
value  of  the  use  and  occnpation  of  the  premises  was  clearly 
inadmissible ;  and  the  instruction  given  to  the  jury  that  they 
might  take  such  value  into  consideration  in  estimating  the 
plaintiff's  damages  for  being  kept  out  of  possession,  was  also 
erroneous. 

The  only  cause  of  action  stated  in  the  complaint  is  for  the 
recovery  by  the  plaintiff  of  the  real  estate  described  therein, 
with  damages  for  withholding  the  same  from  him.  It  is  not 
stated  how  long  the  defendant  has  been  in  possession,  or  in 
fact  that  he  had  been  in  the  oocupation  thereof  at  all  before 
the  day  on  which  the  action  was  commenced  ;  and  there  is 
no  statement  or  allegation  whatever  to  show,  or  in  any  man- 
ner apprise  the  defendant  or  indicate  to  him  that  any  claim 
was  made  for  the  rents  and  profits  thereof.  They  do  not 
form  any  part  of  the  damages  for  withholding  the  property, 
but  constitute  a  separate  and  distinct  eause  of  action.  This 
clearly  appears  from  the  provisions  of  the  Oode.  It  is  pro- 
vided by  section  167  thereof  that  the  plaintiff  may  unite  in 
the  same  complaint  several  causes  of  action,  whether  they 
be  such  as  have  been  heretofore  denominated  legal  or  equita- 
ble, or  both,  where  they  all  arise  out  of  (among  other  grounds 
or  facts)  "  claims  to  recover  real  property,  with  or  without 
damages  for  withholding  thereof,  and  the  rents  and  profits  of 
the  same."  (See  subdivision  5.)  That  provision  fully  recog- 
nises the  fact  that  a  claim  for  da/mages  for  withholding  real 
estate,  deinandable  and  recoverable  in  an  action  for  the  recov- 
ery of  the  land  itself,  does  not  include  but  is  distinct  from  a 
claim  for  the  rents  and  proJUs  of  it  during  the  time  the  pos- 
session is  wrongfully  withheld. 
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This  question  was  considered  by  the  Albany  General 
Term  of  the  Supreme  Ooort,  in  February,  1852,  in  lAmng- 
atofi  V.  Tanner  (12  Barb.,  481);  and  it  was  there  held 
(Habris,  J.,  giving  tlie  opinion),  under  a  complaint  contain- 
ing substantially  the  same  allegations  as  those  contained  in 
the  complaint  in  this  action,  and  on  exceptions  to  like  rulings 
and  instructions  to  the  jury  at  the  circuit  by  the  presiding 
judge  as  those  herein,  that  he  erred  in  permitting  evidence  to 
be  given  of  the  yearly  value  of  the  land  and  allowing  a 
recovery  thereof;  and  the  judgment  was  reversed  and  a  new 
trial  was  ordered.  I  am  not  aware  that  this  decision  has  ever 
been  questioned.  The  attention  of  the  General  Term  in  the 
case  under  review  cannot,  I  think,  have  been  directed  to  it, 
for  we  ought  not  to  assume  that  they  intended  to  overrule  it, 
in  the  absence  of  an  opinion  or  a  declaration  in  any  form  that 
such  was  their  intention.  The  reasoning  of  Judge  Harris 
and  his  views  are  in  accordance  with  our  construction  of  the 
Code ;  and  they  also  show  that  the  plaintiff  could  not,  in  an 
action  of  ejectment  under  the  Kevised  Statutes,  have  recov- 
ered the  rents  and  prpfits  of  the  land  as  damages  for  with- 
holding the  premises,  but  that  proceedings  for  the  recovery 
thereof  were  required  to  be  taken,  after  a  judgment  in  such 
action,  by  a  suggestion  of  the  claim  which,  with  the  proceedings 
thereon,  was  to  be  entered  upon  the  record  of  such  judgment 
or  be  attached  thereto  as  a  continuation  of  the  same,  as  speci- 
ally provided  by  those  statutes.  (2  R  S.,  810,  §§  43,  44, 45.) 
See,  also.  Holmes  v.  Dams  (19  N.  Y.,  488). 

It  is  claimed  by  the  plaintiff's  counsel  in  his  points  that  the 
objection  to  the  evidence  of  the  yalue  of  the  use  and  occupa- 
tion was  unavailing.  1st.  Because  it  was  not  objected  to  till 
the  proof  had  been  given  ;  and,  2d.  Becauseno  ground  of  objec- 
tion was  stated.  The  answer  to  this  claim  is  that  a  fair  con- 
struction of  the  statement  in  the  case  that  ^^  defendant's  coun- 
sel objected  to  the  testimony  "  (which  was  taken  in  a  narrative 
form)  *'  as  to  the  value  of  use  and  occupation ;  overruled  and 
exception  taken,"  is,  that  it  was  all  done  in  due  time ;  and  a  speci- 
fication of  the  ground  of  the  objection  was  not  necessary,  because 
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there  was  no  cause  of  action  alleged  which  authorized  or  war- 
canted  the  introduction  of  the  proof.  If  counsel  had  stated  at 
the  time  the  objection  was  made  that  it  was  inadmissible  under 
the  complaint,  the  objection  could  not  have  been  obviated  by 
leave  or  permission  given  to  insert  allegations  or  statements 
showing  a  claim  for  such  rents  and  profits.  They  would  have 
constituted  a  new  and  independent  cause  of  action  and  not  a 
mere  amendment  of  that  alleged  in  the  complaint,  and  for 
which  alone  the  action  had  been  commenced. 

It  follows,  from  the  views  above  stated,  that  the  judgment 
appealed  from  and  that  affirmed  by  it  should  both  be  reversed 
and  a  new  trial  ordered,  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 


PAULirs  Mabgbaf,   Appellant,  v.  Masoaset  Muib, 

Bespondent. 

Specific  performance  of  >a  contract  for  the  sale  of  lands  will  not  be  decreed 
in  cases  of  fraud  or  mistake,  or  of  hard  and  anconscionable  bargains,  or 
where  the  decree  would  produce  injustice  or  would  be  inequitable  under 
all  the  circumstances. 

Defendant  contracted  to  sell  and  convey  certain  premises  to  plaintiff  for 
f800.  In  consequence  of  a  recent  rise  in  value  it  was  worth  |2,000. 
The  property  had  been  sold  at  a  tax  sale  for  a  municipal  assessment 
and  a  lease  given.  These  facts  were  known  to  plaintiff,  but  unknown  to 
defendant  at  the  time  of  executing  the  contract.  Defendant  had  a  dower 
right  only  in  the  property,  the  title  being  in  her  children,  of  whom  three 
were  infants.  This  was  known  to  plaintiff.  In  an  action  for  breach  of 
the  contract  the  trial  court  allowed  as  damages  the  difference  between 
the  value  of  the  land  and  the  contract  price.  j5^,  error ;  that  as  an 
order  giving  authority  to  convey  the  land  could  not  be  obtained  without 
praq^cing  an  imposition  upon  the  court,  which  plaintiff  may  be  pre- 
sumed to  have  known,  and  as  defendant  was  ignorant  of  the  tax  title,  no 
blame  could  be  imputed  to  her  for  non-performance,  and  that  merely 
nominal  damages,  together  with  the  sum  paid  by  plaintiff  upon  the  con- 
tract, could  be  recovered. 

PumpOly  V.  PTielpg  (40  N.  T.,  60)  distinguished.  - 
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Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  reversing  a  judg- 
ment in  favor  of  plaintiff,  entered  upon  the  report  of  a  referee 
and  granting  a  new  trial. 

This  action  was  against  the  vendor  for  specific  performance 
of  a  contract  to  convey  a  lot  of  land,  situate  in  Westchester 
county,  and  for  damages  for  breach  of  the  contract  in  case  it 
could  not  be  specifically  performed. 

The  defendant  is  the  widow  of  Alexander  Muir,  who  died 
intestate  in  1858^  seized  of  a  lot  of  land  in  Westchester 
county.  He  left  six  children,  three  of  whom  were  yet  minors, 
when  the  contract  in  question  was  made.  The  defendant, 
with  her  children,  resided  in  Brooklyn,  and  the  plaintiff 
resided  in  Westchester  county,  near  the  lot  in  question. 
She  did  not  know  what  the  lot  was  worth,  but  he  knew  it 
was  worth  $2,000  in  consequence  of  its  recent  rise  in  value. 
This  knowledge  he  concealed  from  the  defendant  and  con- 
tracted with  her  to  purchase .  it  for  $800.  She  contracted 
in  her  own  name,  expecting  that  those  of  her  children  who 
were  of  age  would  unite  with  her  in  the  conveyance,  and 
that  she  could  get  from  the  court  the  right  to  convey  on 
behalf  of  her  minor  children.  Before  the  making  of  the 
contract  the  lot  had  been  sold  for  taxes,  and  a  lease  thereof 
given  in  pursuance  of  such  sale.  At  the  time  of  making  the 
contract,  the  plaintiff  knew  that  the  lot  belonged  to  defend- 
ant's children  and  that  proceedings  would  Iiave  to  be  taken 
in  some  court  to  give  her  the  right  to  convey;  and,  he  also 
knew,  that  the  land  had  been  sold  for  taxes,  and  this  latter 
fact  she  did  not  know.  The  referee  found  that  the  lot  was 
worth  $2,000.  And  ordered  judgment  for  the  plaintiff  for 
$1,200,  the  difference  between  the  contract  price  and  the 
value  of  the  lot.    Further  facts  appear  in  the  opinion. 

John  FUmdeTB  for  the  appellant.  Plaintiff  was  entitled 
to  recover  as  damages  $1,200,  the  difference  between  the  eon- 
tract  price  and  the  value  of  the  property  at  the  time  of  the 
breach.    {Pumpdhf  v.  Phelpsy  40  N.  Y.,  59.)    The  contract 
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was  made  by  defendant  individually,  and  she  is  personally 
liable  for  its  breach.  {M088  v.  Lwingstoney  4:  Comst.,  208  ; 
De  WiU  V.  WaUon,  5  Seld.,  670 ;  Bush  v.  Cole,  28  N.  Y., 
261.)  The  action  is  proper  in  form.  {Stevenson  v.  Bvaston, 
25  Abb.,  352 ;  4:0  N.  T.,  59.)  A  conrt  of  equity  will  give 
damages,  in  lien  of  specific  performance,  where  the  party  is 
unable  to  perform.  (5  Abb.  Dig.,  75,  §§  125-127;  123, 
p.  74.) 

Samud  J.  Glassey  for  the  respondent.  Plaintiff  cannot 
now  recover  for  the  consequences  of  his  own  false  and  fraudu- 
lent representations.  {Lcmwreckux  v.  Vischer,  2  N.  Y.,  278  ; 
Bascomb  v.  Bechmth,  38  L.  «T.  [N.  S.],  536 ;  Marqiumd  v. 
Beckwith,  37  id.,  830 ;  Earl  of  Durham  v.  Sir  F.  lAga/rd, 
34  id.,  589.)  Plaintiff  knew  defendant  had  no  title  when 
the  contract  was  made,  and,  therefore,  cannot  maintain  an 
action  for  its  breach.  {Oraddoch  v.  Shirley^  3  A.  K.  Marsh, 
288.)  Even  if  defendant  had  the  power  to  convey,  the  court 
would  not  compel  her  to  do  so  under  the  circumstances. 
(Stephenson  v.  Baxter j  15  Abb.,  325  ;  Ouff^  v.  Borland^  50 
Barb-,  438 ;  55  id.,  496 ;  Gale  v.  Archer,  44  id.,  320  ;  2  Lead. 
Cas.  in  Eq.,  part  2,  p.  25  ;  Benny  v.  Hancock,  Lond.  L.  J., 
January,  1871.)  The  measure  of  damages  upon  failure  of  the 
vendor  to  convey  is  the  consideration  paid,  except  where  the 
refusal  is  willful  and  the  vendor  is  guilty  of  bad  faith.  {Fleavr 
reau  v.  ThamhiU,  2  W.  Bl.,  1078 ;  Walk&r  v.  Moo7*e,  10  B.  & 
C,  416 ;  Hopkins  v.  Grazehrook,  6  id.,  416  ;  Wild  v.  Fort,  4 
Taunt.,  334 ;  Thompson  v.  Todd,  1  Pet.,  380 ;  StaaU  v.  Ten 
Eyck,  3  Cai.,  Ill ;  Pitcher  v.  Livingston,  4  J.  R.,  1 ;  Calkins 
V.  Harris,  9  id.,  324 ;  Baldwin  v.  Nunn,  2  Wend.,  399 ; 
Bimmick  v.  Lackwood,  10  id.,  142;  Baxter  v.  Ryers^  13 
Barb.,  281 ;  Fletcher  v.  Button,  6  id.,  646 ;  Peters  v.  McKeon, 
4  Den.,  546 ;  Conger  v.  Weaver,  20  N.  Y.,  140  ;  Bush  v.  Cole, 
28  id.,  261.)  The  new  arrangement  between  Thomas  and 
Van  Felt  was  a  valid  rescission  of  the  contract,  although  made 
by  parol.  (Delacroix  v.  Bvlkl-ey,  13  Wend.,  71 ;  Friess  v. 
Ryder,  24  N.  Y.,  367 ;  Arnoiix  v.  Romans,  25  How.,  427.) 
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A  sale  of  the  infents'  interest  would  not  have  been  authorized, 
except  by  practising  an  imposition  upon  the  court.  {Overseers 
of  Bridg&waier  v.  Brookjidd^  3  Cow.,  299 ;  Ilerrick  v.  Oraw, 
6  Wend.,  579.) 

Easl,  G.  This  was  an  unconscionable  contract  and  could  not 
be  specifically  enforced  on  the  ground  of  the  inadequacy  of- 
the  consideration.  The  plaintiff  lived  near  the  lot  and  knew 
its  value.  The  defendant  lived  at  a  distance  and  did  not 
know  its  value.  While  the  plaintiff  did  not  make  any  mis- 
representations, he  concealed  his  knowledge  of  tlie  recent 
rise  in  value  of  the  lot  and  took  advantage  of  her  ignorance, 
and  thus,  got  from  her  a  contract  to  convey  to  him  the  lot  for 
but  a  little  more  than  one-third  of  its  value.  Such  a  contract, 
it  is  believed,  has  never  yet  been  enforced  in  a  court  of  equity 
in  this  country.  When  a  contract  for  the  sale  of  lands  is  fair 
and  just  and  free  from  legal  objection,  it  is  a  matter  of  course 
for  courts  of  equity  to  specifically  enforce  it.  But  they  will 
not  decree  specific  performance  in  cases  of  fraud  or  mistake, 
or  of  hard  and  unconscionable  bargains,  or  when  the  decree 
would  produce  injustice,  or  when  such  a  decree  would  be 
inequitable  under  all  the  circumstances.  (2  Story's  Eq.  J.^  § 
769 ;  Willard  Eq.  J.,  262 ;  Osgood  v.  Franklin,  2  John.  Ch., 
1 ;  S.  C,  14  John.,  627 ;  Seymour  v.  Ddancey,  6  J.  Ch., 
222 ;  S.  C,  8  Cow.,  531.) 

Formerly,  in  case  courts  of  equity  refused  specific  perform- 
ance on  the  ground  of  mere  inadequacy  of  consideration,  the 
party  claiming  performance  still  had  his  remedy  by  a  new 
action  in  the  courts  of  law  for  damages  for  the  breach  of  con- 
tract, and,  in  such  courts,  mere  inadequacy  of  consideration, 
not  so  great  as  to  be  evidence  of  fraud,  was  never  a  defence. 
Hence,  if  this  action  had  been  brought  before  the  Code  in 
the  Court  of  Chancery,  the  equity  of  the  bill  being  denied, 
jurisdiction  of  the  action  would  not  have  been  retained  to 
award  such  damages  for  a  breach  of  the  contract  as  could  be 
recovered  in  a  court  of  law.  But  the  plaintiff  would  have 
been  obliged  to  commence  a  new  action  at  law  to  recover  his 
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damages.  This  practice  has,  however,  been  changed  by  the 
Code ;  and,  now,  equitable  and  legal  jarisdiction  being  united 
in  the  same  court,  a  party  can  unite  in  the  same  complaint 
both  legal  and  equitable  causes  of  action  arising  out  of  the 
same  transaction.  (Code,  §  167.)  I  suppose,  it  is  perfectly 
competent  for  a  party  to  set  forth  in  his  complaint  a  cause  of 
action  for  specific  performance  of  a  contract  to  convey  land, 
and,  also,  a  cause  of  action  for  damages  for  breach  of  the 
contract,  in  ease  for  any  reason  it  cannot  be  performed.  If, 
upon  the  trial,  it  turns  out  that  for  any  reason  the  equitable 
relief  cannot  be  granted,  the  plaintiff  can  yet  recover  his 
damages  if  he  be  entitled  to  any.  {Barlcw  v.  ScoUy  24  N.  Y., 
40 ;  Bradley  v.  Aldrichy  40  id.,  604 ;  PumpeUy  v.  Phdps^ 
40  id.,  59.) 

In  this  case  the  referee  denied  the  equitable  relief,  but 
awarded  damages  for  the  breach  of  the  contract,  and  in  this 
he  did  not  err,  provided  he  adopted  the  proper  rule  of  dam- 
age. The  referee  allowed  the  plaintiff  as  damages  the  dif- 
ference between  the  contract  price  and  the  value  of  the  land, 
thns  placing  him  in  the  position  he  would  have  been  if  the 
contract  had  been  performed.  In  this,  I  think,  he  erred. 
The  general  rule,  in  this  State,  in  the  case  of  executory 
contracts  for  the  sale  of  land,  is  that,  in  the  case  of  breach 
by  the  vendor,  the  vendee  can  recover  only  nominal  dam- 
ages, unless  he  has  paid  part  of  the  purchase-money,  in 
which  case,  he  can  also  recover  such  purchase-money  and 
interest.  {Mack  v.  Patchmj  42  N.  Y.,  167 ;  Bitsh  v.  Cbfe, 
28  id.,  261 ;  PumpeUy  v.  Phelps,  40  id.,  60.  See,  also,  Look 
V.  Furze^  1  Law  Kep.  [Com.  Pleas],  441 ;  Engle  v.  Fitohy 
3  Law  Bep.  [Q.  B.],  314.)  But  to  this  rule  there  are  some 
exceptions  based  upon  the  wrongful  conduct  of  the  vendor, 
as  if  he  is  gnilty  of  fraud  or  can  convey,  but  will  not  either 
from  perverseness  or  to  secure  a  better  bargain,  or,  if  he  has 
covenanted  to  convey  when  he  knew  he  had  no  authority  to 
contract  to  convey ;  or,  where  it  is  in  his  po^er  to  remedy  a 
defect  in  his  title  and  he  refuses  or  neglects  to  do  so,  or  when 
he  refuses  to  incur  such  reasonable  expenses  as  would  enable 
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him  to  fulfill  his  contract.  In  all  snch  cases,  the  vendor  is 
liable  to  the  vendee  for  the  loss  of  the  bargain,  under  roles 
analogous  to  those  applied  in  the  sale  of  personal  property. 
Here  no  fraud  was  perpetrated  on  the  vendee.  He  knew  that 
the  vendor  did  not  have  title  to  the  land,  and  that  she  conld 
not  convey  to  him  without  authority  from  some  court ;  and 
he  knowing  that  the  land  was  worth  $2,000,  may  be  pre- 
sumed to  have  known  that  no  authority  could  be  obtained  to 
convey  the  land  for  $800,  without,  in  some  way,  practicing  an 
imposition  upon  the  court.  Thia  latter  knowledge  she  did 
not  have.  Believing,  as  she  did,  that  $800  was  a  fair  price 
for  the  land,  she  had  no  reason  to  doubt  that  she  could  obtain 
authority  to  convey.  Further  than  this,  he  knew  that  the 
land  had  been  sold  for  taxes  and  a  lease  given.  This  she  did 
not  know.  Under  these  circumstances,  she  could  not  get 
authority  from  the  court  to  make  a  conveyance- upon  behalf 
of  her  minor  children,  and  it  appears  that  she  could  not  pro- 
cure the  tax  title.  Hence,  there  is  no  ground  for  imputing 
to  her  any  blame  for  not  making  such  a  conveyance  aa  her 
contract  called  for.  These  facts  do  not  call  for  the  application 
of  an  exceptional  rule  of  damages  in  this  case. 

The  case  of  Pumpelly  v.  Phelpa  {supra),  is  the  widest  depart- 
ure from  the  general  rule  of  damages  in  such  case  that  is  to  be 
found  in  the  books.  In  that  case  it  was  held,  that  where  the 
vendor,  in  an  executory  contract  for  the  conveyance  of  land, 
knew  at  the  time  he  made  the  contract  that  he  had  no  title, 
although  he  acted  in  good  faith  believing  that  he  conld  procure 
and  give  the  purchaser  a  good  title,  he  was  yet  liable  for  the  dif- 
ference between  the  contract  price  and  the  value  of  the  land. 
But  there  are  two  features  which  distinguish  this  case  from 
that.  In  that  case,  the  vendee  did  not  know  that  the  vendor 
had  no  title.  Here,  he  did  know  it,  and  he  knew  also,  that 
she  could  get  no  title  without  imposing  upon  some  court. 
Here  also,  even  if  she  could  have  procured  the  authority  of 
some  court  to  convey,  she  still  would  have  been  unable  to 
give  such  a  title  as  her  contract  called  for,  on  account  of  the 
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oatstanding  tax  title  which  was  unknown  to  her  when  she 
contracted  and  which  she  could  not  procure. 

The  plaintiff  agreed,  subsequently,  to  the  making  of  the 
contract,  if  defendant  would  abate  $100  from  the  contract 
price,  that  he  would,  at  his  expense,  conduct  the  proceedings  to 
procure  from  the  court  authority  to  convey,  she  co-operating 
with  him  and  would  take  a  conveyance  subject  to  the  tax  title. 
This  did  not  alter  the  position  of  the  parties  so  as  to  affect 
this  case.  She  was  in  no  sense  culpable  in  not  co-operating 
with  him  in  imposing  upon  some  court,  and,  to  shield  her 
from  the  damages  claimed  in  this  case,  she  was  not  obliged  to 
allow  him  anything  on  account  of  the  tax  title.  I  am,  there- 
fore, of  opinion  that  the  referee  erred  in  the  rule  of  damages 
applied.  The  recovery  should  have  been  confined  to  the 
purchase-money  paid  (twenty-five  dollars)  and  the  interest 
thereon. 

The  General  Term  did  not,  therefore,  err  in  reversing  the 
judgment,  and  its  order  should  be  affirmed  and  judgment 
absolute  ordered  against  the  plaintiff,  with  costs. 

All  concur. 

Order  affirmed  and  judgment  accordingly. 


The  People  op  the  State  of  New  York,  Respondents,  v. 
The  Albany  and  Susquehanna  Railroad  Company  and 
OTHERS,  Appellants. 

A  civil  action  cannot  be  maintained  in  the  name  of  the  people  of  the  State 
for  the  redrese  of  private  wrongs;  these  are  remediable  at  the  suit  of 
the  partieB  ii^tired  only.  The  people  cannot  intervene,  except  upon 
the  assertion  of  a  distinct  right  on  the  part  of  the  public  in  respect  to  the 
subject-matter  litigated. 

An  action  in  the  nature  of  a  quo  warranto^  brought  by  the  attorney- 
general  in  the  name  of  the  people  of  the  State,  under  the  provisions  of 
the  Code  (§g  482,  440),  to  try  the  title  to  a  corporate  office  to  which  there 
are  several  claimants^  is  one  of  legal,  not  equitable,  cognisance,  and  the 
issues  therein  are  strictly  legal  ones. 
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The  trial  of  such  issues,  therefore,  by  a  jui^  is  the  constitutional  i^ght  of 

•    the  parties. 

If,  with  such  a  cause  of  action,  other  equitable  causes  of  action  are  united, 
all  must  be  tried  by  a  jury,  unless  a  jury  trial  is  waived. 

Plaintiffs'  complaint  set  forth  such  a  cause  of  action  against  two  sets  of 
claimants  of  the  ofQces  of  directors  of  the  A.  &  S.  R  K.  Co.  with  other 
causes  of  action  of  an  equitable  nature.  Upon  the  trial,  after  reading 
the  pleadings,  plaintiffs  rested.  A  portion  of  the  defendants  who  had,  by 
their  answer,  admitted  that  they  were  acting  as  the  officers  whose  titles 
were  in  dispute,  thereupon  requested  a  trial  by  jury,  which  was  denied. 
Hdd^  error;  that  the  right  to  such  trial  was  not  waived  by  delay  in 
making  the  application  until  plaintiffs  rested;  that,  as  it  was  not  until 
then  that  said  defendants  had  means  of  knowing  that  plaintiffs  intended 
to  rely  upon  the  legal  claim,  and  as  upon  the  issue  made  thereon  plain- 
tiffs had  the  right  to  require  the  said  defendants  to  prove  their  title  and 
authority  to  act,  it  was  then  the  proper  time  to  raise  the  question  and 
to  object  to  a  trial  by  the  court. 

Whether  a  party  can  be  precluded  of  his  right  to  a  jury  trial  in  any 
other  manner  than  those  pointed  out  by  the  Code  (§  260),  i.  «.,  by  failing 
to  appear  upon  trial,  by  written  consent  filed,  or  oral  consent  entered  on 
the  minutes,  unless  it  be  by  failing  entirely  to  object,  quere. 

He  cannot  be  deprived  of  his  constitutional  privilege  by  a  mere  technicaltty. 

(Argued  June  10, 1878;  decided  January  term,  1874.) 

These  are  appeals  from  judgment  of  the  General  Term  of 
the  Supreme  Court  in  the  fourth  judicial  department,  a£5rm* 
ing  in  part  and  reversing  in  part  a  judgment  entered  upon 
the  decision  of  the  court  at  Special  Term,  and,  also,  an  appeal 
from  an  order  of  said  General  Term  affirming  an  order  of 
Special  Term  denying  a  motion  to  vacate  judgment  (Beported 
below,  5  Lans.,  25.) 

This  action  was  brought  substantially  to  determine  which 
of  two  sets  of  claimants,  one  designated  as  the  Ramsey 
directors,  the  other  as  the  Church  directors,  both  claiming  to 
have  been  duly  elected  directors  of  the  Albany  and  Susque- 
hanna Bailroad  Company  on  the  7th  September,  1869,  was 
in  fact  duly  elected,  and  in  case  neither  set  was  found  enti- 
tled to  the  offices  then  to  provide  for  a  new  election ;  also  to 
have  certain  stock,  alleged  to  have  been  illegally  issued, 
declared  void,  and  to  restrain  numerous  suits  specifically  set 
forth  in  the  complaint  commenced  by  the  opposing  daim- 
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ants  and  others  in  reference  to  the  controversies  growing  out 
of  such  conflicting  claims. 

The  facts  set  forth  in  the  complaint  are  substantially  stated 
in  the  opinion.  The  Ramsey  directors  in  their  answer  alleged 
that  they  were  duly  elected,  that  the  Church  directors  with 
others,  their  confederates,  had  conspired  together  to  get  pos- 
session and  control  of  the  road.  The  Church  directors  alleged 
that  they  were  duly  elected  and  were  acting  as  directors,  that 
the  Ramsey  directors  were  not  legally  elected. 

Upon  the  trial  of  the  action  before  the  court  at  Special  Term 
the  counsel  for  the  plaintiffs  read  the  pleadings  and  rested. 

The  counsel  for  the  defendants,  the  Church  directors,  moved 
to  dismiss  the  complaint  on  the  ground  that  the  court  had  no 
jurisdiction  to  entertain  or  try  the  cause,  or  grant  the  relief 
demanded,  or  any  part  thereof.  The  motion  was  denied, 
and  the  counsel  for  the  said  defendants  duly  excepted. 
The  counsel  for  said  defendants  then  moved  for  a  jury  trial. 
The  court  denied  the  motion  and  said  counsel  duly  excepted. 

The  court  found  as  facts,  among  others,  that  the  Ramsey 
directors  were  legally  elected ;  that  the  pretended  election  of 
the  Church  directors  was  unlawful  and  sham,  and  in  pursu- 
ance of  a  previous  conspiracy  and  fraudulent  arrangement 
between  them  and  others  of  the  defendants  for  the  purpose 
of  hindering  a  lawfiil  election,  etc.,  and  directed  judgment 
that  the  Ramsey  directors  were  the  duly  elected  and  the  legal 
and  lawiul  directors  of  the  company,  and  that  they  be  let  into 
immediate  possession  of  said  railroad,  its  property  and  effects ; 
that  the  people  recover  costs  of  the  railroad  corporation;  that 
all  proceedings  in  the  various  suits  and  proceedings  set  forth 
in  the  complaint  be  perpetually  enjoined,  and  that  the  same 
be  discontinued ;  that  the  Ramsey  directors  and  others  of  the 
defendants  who  co-operated  with  them  recover  their  costs  of 
the  Church  directors ;  that  it  be  referred  to  a  referee  to  pass 
upon  the  accounts  of  the  receiver  appointed  in  the  action,  and 
to  ascertain  what  would  be  a  proper  extra  allowance  and  to 
which  of  the  defendants  it  should  be  paid.  Judgment  was 
entered  accordingly. 
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The  Church  directors  and  the  railroad  corporation  appealed 
and  also  moved  for  a  new  trial.  They  also  moved  at  Special 
Term  to  vacate  the  judgment,  which  was  denied.  Upon 
the  appeal  from  the  judgment  the  General  Term  reversed 
so  much  thereof  as  restrained  the  prosecution  of  the  actions 
mentioned  in  the  complaint  and  directed  the  discontinuance 
thereof,  and,  also,  so  much  thereof  as  awards  costs  and 
provides  for  extra  allowance,  and  affirmed  the  residue  thereof. 
Both  sets  of  directors  appealed.  The  order  denying  motion 
to  vacate  judgment  was  affirmed,  and  the  Church  directors 
appealed. 

Damd  Dudley  Field  for  the  appellants.  Church  and  others. 
This  court,  as  a  court  of  equity,  could  not  entertain  jurisdic- 
tion of  that  object  of  the  action  which  relates  to  the  validity 
of  the  election  and  seeks  to  obtain  an  adjudication  respecting 
the  title  to  the  office  of  directors.  (Code,  §§  428,  432,  440 ; 
People  V.  Pease,  80  Barb.,  691 ;  1  R  S.,  603,  §  6 ;  2  R.*  S., 
585,  §  45  ;  1  R.  L.,  108,  §  4 ;  Mickles  v.  Boeh.  Oity  Bk.,  11 
Paige,  124 ;  People  v.  Draper^  4  Abb.,  339 ;  People  v.  Col- 
line.  34  How.  Pr.,  336 ;  Meyer  v.  CoTWvery  5  Abb.,  175, 177; 
Tappan  v.  Cfray,  9  Paige,  507 ;  7  Hill,  259 ;  JSartt  v.  Harvey^ 
32  Barb.,  64,  65 ;  13  Abb.,  334 ;  Updegroff  v.  Omjm^  47 
Penn.  St.,  125.)  The  court  had  not  jurisdiction  to  stay  all 
other  suits  and  merge  them  in  this.  {N.  Y.  and  itT.  H,  R. 
R,  Co.  V.  Schuyler,  34  N.  Y.,  30 ;  Osgood  v.  Zaytiuj  5  Abb. 
[N.  S.],  1.)  A  court  of  equity  cannot  interfere  in  the  gov- 
ernment of  corporations.  {AUy.-Oenl.  v.  Clarendon^  Yes., 
491 ;  AUy.'Getd.  v.  Utica  Ins.  Co.,  2  J.  Ch.,  389 ;  Atty.-Oenl. 
V.  BJc.  of  Niagwra,  Hopk.,  360  ;  Verphmch  v.  Mere.  Ins.  Co., 
1  Edws.,  86 ;  Latimer  v.  Eddy,  46  Barb.,  61 ;  Rdberisofi  v. 
Bullions,  11  N.  Y.,  243 ;  Will.  Eq.,  745.)  Considered  as  a 
legal  action  the  court  had  no  jurisdiction  to  grant  the  relief 
demanded.  {People  v.  Thompson,  16  Wend.,  655  ;  Hartt  v. 
Harvey,  32  Barb.,  65  ;  A.  &  A.  on  Corp.,  §  714 ;  People  t, 
Phillips,  1  Den.,  389.)  If  the  action  was  one  in  the  nature 
of  qico  warranto  defendants  had  the  right  of  trial  by  jury. 
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(Const.,  art.  2,  §  2  ;  Davis  v.  MorriSj  36  N.  Y.,  569  ;  Mann 
V.  Fairchild^  2  Keyes,  111 ;  Bradley  v.  Aldrichy  40  N.  Y., 
511.)  The  judgment  herein  was  irregular  as  it  does  not 
pursue  the  decision,  fails  to  decide  all  the  issues  and  decides 
questions  on  which  no  evidence  was  received.  (Code,  §§  245, 
267;  Chainberlain  v.  Derripaey^  9  Bosw.,  216;  Belmoiit  v. 
Ponvert,  3  Robt.,  693 ;  People  v.  Cent.  R.  R.  Co.,  29  N.  Y., 
418 ;  Swartivout  v.  Curtis,  4  id.,  415 ;  Toinphiru  v.  Hyatt, 
19  id.,  593 ;  Cruger  v.  Douglass,  2  id.,  571 ;  Harris  v.  Clark, 
4  How.  Pr.,  78  ;  Chittenden  v.  Miss.  Socy.,  8  id.,  227 ;  Daniels' 
Ch.  Pr.  [4th  Eng.  ed.],  888, 894 ;  O'Brien  v.  Bowes,  4  Bosw., 
662 ;  Lawrence  v.  F.,  L.  and  T.  Co.,  15  How.,  57, ;  Loeschigk 
V.  Addison,  3  Robt.,  331;  Dickenson  v.  Codwise,  11  Paige, 
189 ;  Williamson  v.  Field,  2  Barb.  Ch.,  281 ;  McMahon  v. 
AUe^i,  27  Baib.,  336;  People  v.  Haws,  34  id.,  80;  B.,  R. 
and  Utica  R.  R.  Co.,  25  N.  Y.,  208  ;  Ogdensburgli  v.  Wooley, 

1  Keyes,  120.)  The  General  Term  was  bound  to  examine  the 
questions  of  fact.  (Code,  §  348.)  The  failure  of  the  inspectors 
to  take  an  oath  of  office  did  not  invalidate  their  acts.  {People 
V.  Cook,  8  N.  Y.,  67.)  A  corporation  has  no  power  to  issue 
its  capital  stock  for  less  than  par.  {Fisk  v.  C,  R.  /.,  etc., 
R.  R.  Co.,  53  Barb.,  513 ;  Neuse  River  Co.  v.  Newbern,  7 
Jones  [N.  C],  275  ;  Fosdick  v.  Sturges,  3  Phila.,  312 ;  Socy. 
of  Knowledge  v.  Abbott,  2  Beav.,  55u  ;  Crocker  v.  Crane,  21 
Wend.,  212  ;  Henry  v.  Ver.  Co.,  17  Ohio  St.,  187 ;  1  Redf. 
on  Railways,  207,  210 ;  2  id.,  495 ;  Sturges  v.  Stetson,  3 
Phil.,  305 ;  Mann  v.  Cooke,  20  Conn.,  183 ;  HaU  v.  U.  S. 
Ins.  Co.,  5  Gill.,  484 ;  Mann  v.  Currie,  2  Barb.,  294 ;  Van 
Alien  V.  lU.  C.  R.  R.  Co.,  7  Bosw.,  515.)  The  judgment 
should  be  set  aside,  because  it  provided  for  an  extra  allowance 
without  application  for  that  purpose  from  any  of  the  parties. 
(Sup.  Ct.  Rule,  52 ;  Martin  v.  McCormick^  3  Sandf ,  755  ; 
Clark  V.  Rochester,  29  How.  Pr.,  97 ;  Reals  v.  Benjamin, 
id.,  101 ;  People  v.  Cent.  R.  R.  Co.,  30  id.,  148 ;  Gori  v. 
Smith,  6  Rob.,  563.)  Notice  of  settlement  should  have  been 
given  to  the  adverse  parties.     (Code,  §  469  ;  Rogers  v.  Rogers, 

2  Paige,  473 ;  Vfhitney  v.  Bdden,  4  id.,  140 ;  1  Barb.  Ch. 
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Pr.,  340 ;  Hargrave  v.  Hargrave^  3  McIT.  &  G.,  348  ;  Davefi- 
port  V.  Stafford  J  8  Beav.,  503,  611 ;  Wood  v.^Zamiert,  3 
Sandf.,  724 ;  McMahon  v.  Allen,  27  Barb.,  336.)  If  the 
entry  of  thirty-first  December  should  be  allowed  to  stand, 
possession  of  tlie  ofiices  and  property  of  the  company  shonld 
not  have  been  delivered  under  it,  because  it  was  not  in  a  con- 
dition to  be  executed.  {Lawrence  v.  F.^  L,  and  T.  Co.^  15 
How.  Pr.,  57 ;  Mallory  v.  Wood,  14  id.,  68 ;  Code,  §§  245, 
252,  267,  268,  271,  348,  400.) 

Samuel  Hand  for  the  appellants,  Ramsey  and  others.  The 
court  had  jurisdiction  of  the  subject  of  the  action.  (Code, 
§§  122,  432,  435,  436,  440 ;  AUy.-Genl  v.  Cleaver,  18  Ves., 
217,  218 ;  Atty.'Genl.  v.  Forbes,  2  My.  &  Cr.,  133 ;  Atty.- 
Genl.  V  Shef,  Ga%  Co.,  3  D.,  M.  &  G.,  304 ;  Atiy.'GenL  v. 
N.  R.  R.  Co.,  Dr.  &  Sm.,  161 ;  Thome  v.  Taw.  R.  R.  Co., 
13  Beav.,  10 ;  Kerr  on  Inj.,  297,  334,  542,  571,  573.)  The 
demand  for  a  trial  by  jury  was,  at  the  time  it  was  made, 
properly  denied.  {McKeon  v.  Gee,  4  Robt.,  465 ;  Greason 
V.  Keieltas,  17  N.  Y.,  491 ;  W.  P.  Foundry  v.  Reymert,  45 
id.,  703  ;  Lewis  v.  Mott,  36  id.,  399 ;  Barlow  v.  Scott,  24  id., 
40  ;  iT.  Y.  Ice  Co.  v.  iV:  W.  Lis.  Co.,  23  id.,  367 ;  Dunnell 
v.  Keteltas,  16  Abb.,  205 ;  McCarty  v.  Edward,  24  How., 
236 ;  Cheesdyrough  v.  Houck,  5  Duer,  125.)  There  was  no 
error  in  the  decision  that  the  Ramsey  board  of  directore  was 
regularly  elected,  and  that  the  Church  board  was  not.  {AU- 
know  V.  Mainwright,  2  Burr.,  1017 ;  In  re  M.  and  II.  R. 
R.  R.  Co.,  19  Wend.,  135 ;  Laws  1854,  chap.  282,  §  1 ;  3 
Edms.  St.,  641 ;  Curiiss  v.  Ilulburd,  4  Hill,  437,  439,  441 ; 
Brown  v.  Pacific  Mail  Co.,  5  Blatch.,  525  ;  People  v.  Peck, 
11  Wend.,  604.)  At  a  meeting  of  stockholders  the  vote  of  a 
majority  of  those  present  will  not  bind  the  corporation,  unless 
the  meeting  has  been  regularly  called.  {Stowe  v.  Nyse,  7 
Conn.,  214 ;  Wiggin  v.  F.  Ch.  of  Lowell,  8  Mete,  301  ;  Rex 
V.  Mayor  of  Shrewsbury,  2  Strange,  1051 ;  Cas.  Tern.  Hard- 
wiA',  147 ;  A.  &  A.  on.  Corp.,  §  495  ;  State  v.  Ferguson,  3 
N.  J.,  107;  Wilcocks  on   Mun.   Corp.,   §  85;    People  v. 
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Bachelor^  22  N.  T.,  107,  132 ;  Eex  v.  Tfieodrick,  etc.^  8 
East,  543;  Peoples.  Peck^  11  Wend.,  694;  Am.  Printing 
iSocy.  V.  Puling,  4  N.  J.,  653 ;  Warner  v.  Mower y  11  Verm., 
385.)  There  being  inspectors  de  jure,  the  persons  claiming 
to  be  inspectors  de  facto  are  excluded  and  cannot  be  recog- 
nized. {Boardinan  v.  HaHday,  10  Paige,  223,  232 ;  People 
V.  Alhertson,  8  How.,  363.)  There  was  no  error  in  adjudging 
the  Gresbeck  stock  valid.  (3  Edms.  Stat,  619 ;  Otter  v. 
Br&ooart  Pet.  Co.,  50  Barb.,  247,  255,  256 ;  StaU  Bk.  of 
Ohio  y.  Fox,  3  Blatch.,  433,  434 ;  Oity  Bk.  v.  Bruce,  17  N. 
Y.,  512 ;  Small  v.  Her.  Manvf.  Co.,  2  Cornst.,  337,  348 ; 
JSer.  Manuf.  Co.  v.  Small,  21  Wend.,  278  ;  Talman  v.  Roch. 
City  Bk.,  18  Barb.,  123 ;  City  Bk.  of  Cdumhus  v.  Fox,  3 
Smith,  507;  Fosdickv.  SteUon,  3  Phila.,  308,  315;  Barry 
V.  Mer.  Exchange,  1  Sandf.  Ch.,  280.)  No  objection,  on  the 
ground  of  ultra  vires,  can  be  sustained  in  this  case.  {Mad. 
Ave.  Bap.  Ch.  v.  Bap.  Ch.  in  0.  St.,  3  Rob.,  570 ;  BisaeU 
V.  M.  S.  R.  R.  Co.,  22  N.  Y.,  258 ;  E.  N.  T.  amd  J.  R.  R. 
Co.  V.  LighthaU,  36  How.,  481.)  The  subscription  to  the 
9,500  shares  was  valid.  {Lohman  v.  N.  Y.  and  E.  R.  R. 
Co.,  2  Sandf.,  39,  52 ;  Cim^y  v.  Scott,  54  Penn.,  270 ;  Downr 
ing  V.  Pott%,  3  Zab.,  66  ;  Beach  v.  Smith,  28  Barb.,  254 ;  S. 
C,  affirmed  30  N.  Y,,  116;  B.,  R.  and  U.  R.  R.  Co.  v. 
Clark,  25  id.,  208 ;  0.,  etc.,  R.  R.  Co.  v.  WoUey,  1  Keyes, 
118  ;  S.  C,  34  How.  Pr.,  54.)  The  Special  Term  was  right 
in  awarding  the  costs  of  the  Ramsey  defendants  to  be  paid  by 
the  Church  defendants.  {Miller  v.  Depeyater,  1  Abb.,  234  ; 
Richards  v.  Salter,  6  J.  Cli.,  445.)  This  being  an  equity 
case  the  judgment  of  the  Special  Term  should  be  affirmed, 
even  if  all  its  rulings  were  not  substantially  correct,  if  sub- 
stantial justice  has  been  done.  {Forrest  v.  Forrest,  25  N.  Y., 
50 ;  People  v.  Gonzales,  35  id.,  60.) 

Johnson,  C.  The  people  of  this  State  have  no  general  power 
to  invoke  the  action  of  the  courts  of  justice,  by  suits  in  their 
name  of  sovereignty  for  the  redress  of  civil  wrongs,  sustained 
by  some  citizens  at  the   hands  of  others.     When  they  come 
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into  court  as  plaintiffs  in  a  civil  action  they  mast  come  upon 
their  own  right,  for  relief  to  which  they  are  thesiselves  enti- 
tled. It  is  not  sufScient  for  the  people  to  show  that  wrong 
lias  been  done  to  some  one ;  the  wrong  must  appear  to  be 
done  to  the  people,  in  order  to  support  an  action  by  the 
people  fbr  its  redress.  The  suit  now  before  us,  seems  to  have 
been  instituted  on  a  different  theory.  It  sets  forth  various 
acts  as  wrongful,  which,  if  wrongful,  affect  no  public  right. 
These  wrongs  are  wrongs  to  individual  citizens  and  not  to  the 
State,  and  are  remediable  at  the  suit  of  the  parties  injured 
only. 

The  complaint,  in  which  the  people  are  sole  plaintiffs,  sets 
forth  the  fact  of  the  existence  of  the  Albany  and  Susquehanna 
Railroad  Company,  and  of  its  ownership  of  a  railroad.  That 
its  stockholders  are  divided  into  two  parties,  each  claiming  a 
majority  of  its  stock,  and  that  this  state  of  things  had  given 
rise  to  numerous  litigations,  the  parties  to  which,  and  the 
objects  sought  to  be  obtained  thereby,'  are  set  forth.  That 
in  some  of  these  suits,  injunctions  had  been  issued  and 
receivers  appointed,  and  that  these  proceedings  and  others 
for  contempt  in  the  violation  of  such  injunctions  were  pend- 
ing undetermined;  and  that  still  others  were  begun  or 
threatened.  That  conflicting  process  issued  in  these  suits 
and  attempts  to  execute  the  same  by  different  ofScers,  threat- 
ened the  public  peace  along  the  line  of  the  road.  That  the 
contending  parties  addressed  to  the  governor  of  the  State  a 
request,  in  writing,  that  he  would  appoint  a  superintendent 
to  operate  the  road  under  his  directions  until  the  exigency 
growing  out  of  the  conflicts  of  authority,  before  referred  to, 
should  cease.  That  the  governor  had  appointed  one  Robert 
L.  Banks  executive  and  financial  agent,  to  manage  the  affairs 
of  the  company  and  to  run  and  operate  the  road,  and  that  he 

0 

had,  since  that  appointment,  had  the  charge  and  management 
of  the  road.  That  afterward,  on  the  day  fixed  for  the  annual 
election  for  directors,  each  of  the  contending  parties  held,  or 
pretended  to  hold,  an  election  separate  from  the  other  and 
elected  a  separate  board  of  directors,  whose  names  are  set  forth. 
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That  both  these  elections  were  illegal,  irregular  and  void  for 
various  defeats,  specified  and  unspecified.  That  various  pro- 
ceedings had  been  instituted,  consequent  upon  such  elections, 
in  favor  of  one  or  the  other  of  such  boards,  and  that  others 
of  the  same  general  nature  were  threatened.  That  each  of 
said  pretended  boards  threaten  to  take  or  claim  to  have  pos- 
session of  the  road  and  all  the  property,  books  and  papers  of 
the  company  and  to  exercise  all  its  franchises ;  and  the  plain- 
tiffi  insist  that  such  claims  are  without  foundation  in  right, 
and  that  if  such  threats  are  carried  into  execution  by  either 
of  said  contending  boards,  it  will  be  a  usurpation  of  the  fran- 
chises and  corporate  rights  of  the  corporation,  and  will  lead 
to  conflicts  of  judicial  authority  and  to  a  breach  of  the  peace 
and  good  order  of  the  community.  That  illegal  issues  of 
certain  shares  of  stock  have  been  made  to  certain  named  per- 
sons amounting  to  12,500  shares  in  number.  That  the  gov- 
ernor was  desirous  of  being  relieved  and  of  relieving  those 
appointed  by  him,  in  the  management  of  the  railroad,  from 
their  position  Itnd  responsibility.  That  he  was  unable  to 
determine,  without  danger  of  doing  injustice,  whether  either 
or  which  of  the  boards  was  entitled  to  the  management  of 
the  road,  and  had  no  judicial  authority  in  the  premises. 
That  he  had,  therefore,  requested  that  the  action  should  be 
brought,  in  order  that  the  railroad  might  be  placed  under 
the  direction  and  control  of  competent  judicial  authority, 
independent  of  both  contending  parties,  until  the  rights  of 
the  respective  parties  to  the  controversy  could  be  judicially 
determined. 

Upon  these  statements,  the  plaintiffs  prayed  judgment 
thaD  the  persons  named  as  constituting  the  two  boards  should 
be  enjoined  from  acting  as  directors  or  officers,  until  the 
further  order  of  the  court ;  that  it  be  adjudged  whether 
either  of  said  elections  was  regular  and  legal,  and  if  either, 
which;  that  if  neither  board  was  duly  elected  all  the 
defendants  claiming  to  have  been  elected  be  removed  and  a 
new  election  be  held  under  the  authority  of  the  court ;  and 
that  the  court  should  determine  the  shares  of  stock  of  which 
SicKBLd  — Vol.  XII.  22 
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the  holders  shoald  be  entitled  to  vote ;  that  the  12,500  shareB 
of  stock  be  declared  void  and  canceled ;  that  the  defendants 
should  be  restrained  from  prosecnting  any  of  the  soits  or 
proceedings  which  were  pending,  and  from  beginning  any 
others,  and  should  be  required  to  submit  their  claims  to  the 
judgment  of  the  court  in  this  action;  that  the  receivers  there- 
tofore appointed,  who  were  made  defendants,  should  be 
restrained  from  acting;  that  all  the  defendants  should  be 
restrained  from  holding  any  election  for  directors,  and  that  a 
receiver  should  be  appointed  to  take  possession  of  the  road 
and  to  carry  on  its  business  during  the  litigation  until  the 
further  order  of  the  court.  To  this  complaint  were  made 
defendants  the  railroad  corporation,  the  two  sets  of  persons 
claiming  to  be  directors,  the  parties  alleged  to  hold  illegal 
stock  and  the  parties  to  and  the  receivers  in  the  various  suits 
mentioned  in  the  complaint. 

Answers  were  interposed  by  most  of  the  defendants,  and 
the  cause  being  at  issue  was  brought  on  for  trial  at  an 
adjourned  circuit.  The  plaintiffs  read  the  pleadings  and 
rested.  Thereupon,  the  defendants,  the  present  appellants, 
and  who .  are  spoken  of  as  the  Church  directors,  moved  to 
dismiss  the  complaint  on  the  ground  that  the  court  had  no 
jurisdiction  to  entertain  or  try  the  cause  or  grant  any  part  of 
the  relief  demanded.  This  motion  was  denied  and  the  deci- 
sion excepted  to.  The  same  defendants  then  moved  for  a 
jury  trial.  This  was  also  denied  and  the  decision  was  excepted 
to  by  the  defendants.  The  court  then  proceeded  to  hear  evi- 
dence and  subsequently  gave  its  decision  adversely  to  the 
parties  now  appellants. 

Upon  this  state  of  the  case,  these  questions  are  presented, 
viz.,  whether  the  complaint  stated  any  cause  of  action; 
whether  such  cause  of  action  and  the  issues  determining  it 
were  triable  as  of  right  by  a  jury ;  and,  lastly,  whether  the 
defendants  have  lost  their  right  to  claim  such  a  trial 

Although  the  case  was  presented  to  the  court  as  one  of 
equitable  consideration  alone,  and  seems  to  have  been  enter- 
tained in  the  first  instance  with  that  view,  yet,  the  plaintifis 
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were  not  thereby  precluded  from  maintaining  that  it  could  be 
snppported  upon  a  merely  legal  right,  if  such  a  right  appeared 
to  exist.  The  grounds  put  forward  to  sustain  the  plaintiflFs' 
claim  for  equitable  relief  cannot  be  upheld.  To  stop  numer- 
ous litigations  which  had  produced  a  conflict  of  judicial 
authority  and  which  might  disturb  the  peace  of  the  State, 
was  an  end  very  desirable  in  itself,  but  was  not  to  be  attained 
by  the  equitable  interposition  of  the  courts  at  the  people's 
suit.  There  was  a  complete  lack  of  right  in  the  people  in 
reference  to  the  litigation.  Parties  are  their  own  judges  as 
to  what  suits  they  will  institute  and  their  suits  are  to  be  dis- 
posed  of  on  their  own  merits.  The  people  cannot  intervene 
except  upon  the  assertion  of  a  distinct  right  on  the  part  of 
the  public  in  respect  to  the  subject-matter  litigated.  No 
such  right  was  shown  or  claimed  to  exist,  nor  is  there  the 
least  suggestion  or  proof  of  any  such  ground  of  interference. 
Uor  had  the  people  any  interest  in  the  question  of  the  valid- 
ity of  the  12,500  shares  of  stock  alleged  to  have  been  illegally 
issued,  considered  as  a  substantive  ground  of  litigation.  That 
question  concerned  the  corporation  and  its  shareholders  and 
not  the  people.  Nor  was  the  desire  of  the  governor  to  be 
relieved  and  to  have  his  appointees  relieved  from  the  effect 
of  his  interference,  a  ground  for  equitable  interposition  at  the 
suit  of  the  people.  Although  the  letter  requesting  the  gov- 
ernor to  take  possession  of  the  road,  and  to  appoint  some  one 
to  take  the  management  of  it,  was  addressed  to  him  by  his 
official  title,  it  did  not  confer  upon  him  in  his  official  character, 
nor  had  he  originally  in  that  character  any  authority  whatever 
in  the  premises.  Any  individual  thus  addressed  would  have 
had  the  same  power  or  rather  the  same  want  of  power.  His 
request,  therefore,  for  the  institution  of  the  suit*  could  not 
give  it  any  standing  in  court,  nor  add  to  the  right  of  the 
people  to  maintain  it. 

There  remain  to  be  considered  only  the  matters  directly    H 
relating  to  the  election  at  which  the  two  sets  of  directors 
were  claimed  to  be  chosen.      Elections  to  office,  whether 
public  or  corporate,   were   never  in   England  nor    in    this 
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State,  np  to  the  date  of  the  Code,  matters  of  equitable 
consideration.  They  depended  only  on  legal  inquiries 
and  legal  principles,  and  no  instance  can  be  found  in 
which  title  to  oflBce  has  been  dealt  with  by  the  courts  on  any 
other  basis.  A  few  cases  in  which  this  rule  has  been  recog- 
nized rather  than  expressly  decided  may  be  referred  to : 
Tappan  v.  Oray  (9  Paige,  507 ;  affirmed,  7  Hill  259) ;  Mickles 
-^^  Rochester  City  Bank  (11  Paige,  124);  People  v.  Utica 
Ins,  Co,  (2  John.Ch.,  371);  Atty.-Gen.v,  Bank  of  Niagara 
(Hopkins,  364) ;  Mott  v.  Connolly  (50  Barb.,  516) ;  Atty-Gen. 
V.  Clarendon  (17  Ves.  Jr.,  491).  The  latter  cases,  indeed,  go 
further  and  deny  the  jurisdiction  of  courts  of  equity  in  regard 
to  the  election  or  removal  of  any  description  of  corporators, 
or  in  aid  of  proceedings  by  information  in  the  nature  of  quo 
warranto  in  courts  of  law,  thus  'showing  that  no  form  of 
^  equitable  relief  could  be  founded  on  a  disputed  title  to  cor- 
porate office.  The  Code  has  introduced  no  change  in  this 
rule.  As  enacted  in  1848  it  left  the  subject  under  the  provi- 
sions of  the  Revised  Statutes.  In  the  revisal  of  the  Code,  in 
1849,  the  provisions  of  the  Revised  Statutes  were  introduced 
into  the  Code  with  but  very  slight  and  immaterial  changes. 
Section  428  enacted  that  the  remedies  obtainable  by  informa- 
tion, in  the  nature  of  quo  warranto^  might,  thereafter,  be 
obtained  by  civil  action  under  the  provisions  of  chapter  1,  of 
title  13,  of  the  second  part  of  the  Code.  Section  432  pro- 
vided that  an  action  might  be  brought  by  the  attorney-general, 
in  the  name  of  the  people  of  this  State,  upon  his  own  informa- 
tion, or  upon  the  complaint  of  a  private  party  against  the 
parties  offending,  when  any  person  should  usurp,  intrude 
into  or  unlawfully  hold  or  exercise  any  office  in  a  corporation 
created  by  the  authority  of  this  State.  By  section  434,  in 
such  an  action  brought  on  the  relation  or  information  of  a 
person  having  an  interest  in  the  question,  the  name  of  such 
person  must  be  joined  with  the  people  as  plaintiff.  Sections 
435,  436  and  437  permitted  the  attorney-general  in  such  an 
action  to  set  forth  the  name  and  title  of  the  person  rightfully 
entitled  to  the  office  ;  and  in  that  case  empowered  the  court 
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to  pass  upon  the  title  of  such  person  as  well  as  upon  that  of 
the  defendant,  and  declared  such  person,  if  judgment  passed 
in  bis  favor,  entitled  to  take  upon  himself  the  office.  Section 
440  is  as  follows  :  "  Where  several  persons  claim  to  be  enti- 
tled to  the  same  office  or  franchise  one  action  may  be  brought 
against  all  such  persons,  in  order  to  try  their  respective  rights 
to  such  office  or  franchise."  This  section  is  copied  from  the 
Revised  Statutes  (vol.  2,  p.  584,  §  45)  with  the  mere  change 
of  the  words  "  information  may  be  filed  "  into  "  action  may 
be  brought."  Section  441  of  the  Code  provides  that  when  a 
defendant  shall  be  adjudged  guilty  of  usurping  or  intruding 
into,  or  unlawfully  holding  or  exercising  any  office,  franchise 
or  privilege,  judgment  shall  be  rendered  that  he  be  excluded 
therefrom,  and  that  the  plaintiffs  recover  costs  against  him  ; 
and  the  court  is  also  empowerd  to  impose  a  fine,  not  over 
$2,000,  to  be  paid  into  the  treasury.  In  all  this,  it  will  be 
obviously  seen,  that  there  is  no  alteration  of  the  law  as  it 
stood  before  the  Code ;  and  no  importation,  directly  or  indi- 
rectly, of  equitable  principles  or  of  equitable  remedies  into  the 
methods  of  discussing  or  disposing  of  the  legal  question 
whether  the  office  has  been  usurped.  Under  section  440  the 
questions  are  necessarily  the  same  as  they  were  under  the 
corresponding  provision  of  the  Revised  Statutes,  where  they 
brought  into  discussion  the  mere  legal  right  of  parties  defend- 
ant as  against  the  public,  and  did  not  constitute  them  actors 
against  each  other.  Of  such  a  suit  the  Pecple  v.  PhiJMps 
(1  Denio,  388)  is  an  instance.  In  that  case  the  people  set  up 
the  title  of  the  relator  and  denied  that  of  two  defendants,  one 
of  whom  was  possessed  of  and  the  other  claimed  to  be  enti- 
tled to  the  office  of  trustee  in  a  corporation.  Judgment  was 
given  against  each  defendant  in  favor  of  the  people,  but  the 
court  declined  to  give  judgment  on  the  right  of  the  relator. 
The  object  of  the  section  is  to  save  the  necessity  of  two 
separate  actions  or  informations  when  one  will  suffice.  It 
was  taken  from  the  coiTesponding  provision  of  the  Laws  of 
1788  (see  1  R.  L.  of  1813,  p.  108,  §  4) :  « If  it  shall  appear 
to  the  Supreme  Court  that  the  several  rights  of  divers  persons 
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to  the  same  office  or  franchise  may  properly  be  determined 
on  one  information,  it  shall  be  lawful  for  the  said  Supreme 
Court  to  give  leave  to  exhibit  one  such  information  against 
several  persons  in  order  to  try  their  respective  rights  to  such 
office  or  franchise."    This,  again,  was  taken  from  the  £nglish 
statute  (9  Ann.  Ch.,  20),  which  differs  only  in  the  name  of 
the  court.    The  adjudication  on  this  statute,  in  Hex  v.  Col- 
lingwood  Foster  (1  Burr.,  673),  and  in  Symmera  v.  Regent 
(Cowp.,  489, 494, 498,  500),  on  the  corresponding  Irish  statute, 
show  that  the  only  purpose  and  effect  of  the  provisions  in 
question  are  to  facilitate  the  investigation  of  the  legal  title  to 
an  office  where  there  are  several  claimants,  and  that  the 
change  introduced  by  the  Revised  Statutes  and  continued  by 
the  Code  is  merely  to  dispense  with  the  preliminary  leave 
of  the  court.    It  seems,  therefore,  that  there  was  before  the 
court,  in  the  pleadings,  a  legal  question  in  respect  to  the 
title  to  the  corporate  offices  of  director  in  the  railroad  com- 
pany.    To  the  trial  of  that  question  only  the  people  and 
the  two  sets  of  directors  were  proper  parties.      Neither 
the  corporation  nor  any  of  the  other  and  numerous  defend- 
ants had  any  legal  interest  in  it  or  right  to  participate  in  its 
trial.     This  issue  being  strictly  a  legal  issue  in  its  character 
is  one  in  the  trial  of  which,  in  the  language  of  the  Constitu- 
tion, the  trial  by  jury  has  been  heretofore  used.    Such  a  trial 
was,  therefore,  the  constitutional  right  of  the  parties.     The 
only  consequence  of  joining  with  such  a  cause  of  action  other 
equitable  causes,  which  are  well  founded,  is  that  all  must  be 
tried  by  a  jury.    {Davis  v.  Morris^  36  N.  T.,  669  :  Bradley 
V.  Aldrich^  40  id.^  611.) 

The  same  constitutional  provision  which  protects  the 
right  of  a  trial  by  jnry,  provides  further,  that  it  may 
in  civil  suits  be  waived  by  the  parties  in  the  manner 
to  be  prescribed  by  law.  The  only  manner  which  has 
been  prescribed  by  law  is  expressed  in  section  266  of  the 
Code.  It  may  be  done  by  failing  to  appear  at  the  trial ;  by 
written  consent  filed  with  the  clerk ;  by  oral  consent  in  open 
court  entered  in  the  minutes.    No  consent  under  this  section 
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was  ever  given  by  the  appellants  in  this  case.  It  is,  however, 
insisted  that  the  right  to  a  jnry  trial  was  lost,  not  by  any 
snch  consent  as  the  statute  provides  for,  but  by  not  making 
the  specific  objection  until  after  the  plaintiffi  had  read  the 
pleadings  and  rested  without  calling  a  witness.  This  position 
is  not,  in  my  opinion,  founded  in  reason.  Assuming  that  the 
peculiar  language  of  the  Constitution  and  the  Code  allows  of 
other  modes  of  waiver  than  those  prescribed,  what  occurred 
in  this  case  ought  not  to  be  regarded  as  depriving  the  appel- 
lants of  the  right  to  trial  by  jury.  The  plaintiffs  by  their 
complaint  set  forth  several  causes  of  action,  as  they  claimed, 
all  of  which,  but  one,  were  equitable,  if  anything.  It  was 
in  their  power  to  waive  the  legal  claim  set  forth  and  press 
only  those  which  were  equitable.  Whether  they  would  do  so 
or  not,  the  defendants,  who  ftre  appellants,  had  no  means  of 
knowing  until,  after  reading  the  pleadings,  the  plaintiffs  rested 
without  calling  any  witnesses.  It  was  then,  for  the  first  time, 
apparent  that  they  relied  on  the  legal  claim  in  respect  to  the 
title  of  the  defendants  to  the  offices  in  question.  On  that 
issue,  considering  it  as  a  question  of  legal  title,  they  had  a 
right  to  require  the  defendants  to  go  on,  inasmuch,  as  these 
defendants,  by  their  answer,  had  admitted  themselves  to  be 
acting  as  directors  and  were  thus  bound  as  against  the  people, 
to  prove  their  title  and  authority  to  act.  It  was,  therefore, 
the  proper  time  to  make  the  objection.  For  my  own  part,  I 
do  not  see  upon  what  ground  it  can  be  held  that  the  party  is 
to  be  precluded  of  his  fight  to  trial  by  jury  in  any  other 
manner  than  the  Code  points  out,  unless,  it.  be  by  failing 
entirely  to  objiect.  In  that  case,  nothing  would  appear  on  the 
record  on  which  to  present  the  question  for  review,  and  con- 
sent might  then  be  presumed  to  have  been  given  in  due  form. 
Snch  seems  to  have  been  the  decision  of  the  Supreme  Court 
of  the  United  States  in  Flanders  v.  Tweed  (9  Wallace,  425) 
upon  a  statute  nearly  like  that  of  ISe^  York.  But,  however 
this  may  be,  no  cases  in  this  court,  to  which  we  have  been 
referred,  sustain  the  plaintiff's  position.  In  Oreasan  v.  Ket- 
diae  (17  N.T.,  491),  the  defendant,  at  the  commencement  of 
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the  trial,  moved  to  dismiss  the  complaint,  on  the  ground, 
among  others,  that  the  case  was  triable  by  a  jury  and  not  by 
the  court.  This  being  denied,  he  did  not  further  ask  any 
direction  on  the  subject  of  a  jary  trial.  The  court  held,  that 
he  must  be  considered  as  acquiescing  in  a  trial  without  a  jury. 
In  Barlow  v.  ScoU  (24  N.  Y.,  40)  and  in  West  Point  Foundry 
y.  Reymert  (45  id.,  703),  the  objection  was  not  taken  at  the 
trial ;  and  the  same  is  true  of  Lewis  v.  MoU  (36  N.  Y.,  399). 
In  the  N.  T.  Ice  Co.  v.  N.  W.  Ins.  Co.  (23  N.  Y.,  357),  no 
such  question  was  presented.  I  find  nothing  which,  as 
authority,  stands  in  the  way  of  settling  this  question  upon 
reasonable  grounds,  and  cannot  consent  to  hold  that  a  party 
may  be  deemed  precluded  by  acquiescence  who  claims  his 
right  to  a  jury  trial  before  a  witness  has  been  sworn  or  exam- 
ined. A  party  cannot  be  deprived  of  this,  his  constitutional 
privilege,  by  a  mere  technicality. 

That  the  questions  really  at  issue  in  this  cause,  in  regard  to 
the  conflicting  claims  of  the  two  sets  of  directors  were  emi- 
nently proper  for  jury  trial  is  obvious.  Questions  of  conduct 
and  motive  are  most  satisfactorily  solved  by  the  verdict  of  a 
jury.  I  purposely  abstain  from  entering  upon  the  discussion 
of  these  questions.  In  my  opinion,  the  judgment  at  General 
and  Special  Terms  ought  to  be  reversed  and  a  new  trial 
ordered  with  costs  to  abide  the  event,  upon  the  appeal  of  the 
Church  directors  from  the  partial  affirmance  at  G-eneral  Term 
of  the  judgment  or  order  at  Special  Term,  as  well  upon 
their  appeal  as  upon  their  motion  at  the  General  Term  for  a 
new  trial  under  section  268  of  the  Code.  The  court  did  not, 
in  making  the  determination  appealed  from,  discriminate 
between  the  appeal  and  the  motion  for  a  new  trial.  And,  as 
we  think,  there  must  be  a  new  trial  in  the  cause  upon  the 
whole  of  the  issues  relating  to  the  title  of  the  several  claim* 
ants  of  the  office  of  directors,  we  do  not  think  it  material 
to  consider  which  was  the  more  appropriate  mode  of  present- 
ing the  questions  for  review. 

The  principles  discussed  in  the  earlier  part  of  this  opinion^ 
as  well  as  the  opinion  of  Mr.  Justice  Mullin  at  General 
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Term,  show  that  the  Ramflej  directors  are  not  entitled  to  a 
reversal  of  that  part  of  the  judgment  at  General  Term, 
which  reversed  part  of  the  decision  at  Special  Term  upon 
their  appeal,  and  that  part  of  the  judgment  at  General  Term 
mast  be  affirmed  with  costs. 

On  the  appeal  of  the  Chnrch  directors  from  the  decision 
of  the  motion  made  at  Special  Term,  to  set  aside  the  judg- 
ment and  for  other  relief,  and  the  order  of  affirmance  at 
General  Term  of  the  decision  on  that  motion,  we  think  the 
decision  appealed  from  correct,  on  the  grounds  taken  bj  the 
court  at  General  Term;  and,  therefore,  without  considering 
the  motion  to  dismiss  this  appeal,  we  think  the  decision 
should  be  affirmed  with  costs. 

All  concur,  except  Reynolds,  C,  not  sitting. 

Judgment  accordingly. 


The  Town  of  Duanesburoh,  Respondent,  v.  Nathaniel  C. 
Jenkins,  Commissioner,  etc.,  et  a1..  Appellants. 

The  method  Id  which  the  assent  of  a  town  to  its  suhscription  for  stock 
and  the  issuing  of  its  bonds  to  aid  in  the  construction  of  a  railroad  may 
be  given,  is  in  the  discretion  of  the  legislature.  It  may  authorize  such 
assent  to  be  expressed  by  any  officer  of  the  town ;  and  where  it  has  once 
acted,  it  does  not  part  with  any  portion  of  this  power.  Where  it  has 
previously  clothed  a  majority  of  the  tax-payers  with  this  authority,  it 
may  take  it  away  and  confer  it  upon  a  town  officer;  and  it  may  also  take 
away  any  conditions  previously  imposed  and  give  the  officer  unrestricted 
authority  to  act,  or  it  may  impose  other  and  new  conditions  at  its 
pleasure. 

Under  the  statute  authorizing  certain  towns  to  subscribe  to  the  capital 
stock  of  the  A.  and  S.  B.  R  Co.  (chap.  64,  Laws  of  1856),  and  the  acts 
amendatory  thereof  (chap.  401,  Laws  of  1857;  chap.  884,  Laws  of  1859), 
a  commissioner  had  been  appointed  for  plaintiff  with  authority  to  issue 
bonds  and  subscribe  for  stock,  provided  certain  consents  of  the  tax-payers 
should  be  obtained  and  proofs  filed.  Consents  were  obtained  and  proofs 
made  and  filed,  the  commissioner  subscribed  for  stock,  executed  bonds, 
and  delivered  them  to  the  company  in  payment  for  the  subscription, 
complying  with  the  requirements  of  the  statutes  in  all  respects,  provided 
the  consents  and  proofs  were  in*  conformity  therewith,  which  was  ques- 
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tioned.  The  legislature  thereafter  passed  an  act  (chap.  403,  Laws  of 
1864)  declaring  that  where  bonds  have  been  issued  by  a  commissioner  of 
any  town,  and  the  railroad  shall  have  been  constructed  through  such 
town,  the  bonds  shall  be  valid  and  binding  upon  the  town  without  refer- 
ence to  the  sufficiency  of  the  proofs,  and  that  the  amount  thereof  shall 
be  levied,  raised  and  paid  as  provided  in  the  original  act.  Edd,  that 
the  legislature  had  authority  to  release  the  prior  condition  and  to  declare 
the  assent  of  the  commissioner  binding  upon  the  town;  that  said  act 
was  constitutional,  and  the  bonds  valid  and  binding. 

Ths  Bsople  ex  rel,  v.  BaicheOor  (68  N.  Y.,  128)  limited  and  distinguished,  and 
the  authorities  in  reference  to  town  bonding,  in  aid  of  railroad  compa- 
nies, collated  and  discussed.  Town  of  Duanedmrgh  v.  JeTJaiM  (46  Barb., 
294)  overruled. 

The  question  upon  a  trial  is,  upon  the  facts  in  the  case,  what  does  the  exist- 
ing law  pronounce  as  to  the  right  of  the  parties?  Where,  therefore,  a 
statute  affecting  questions  involved  in  an  action  is  passed  after  the  com- 
mencement of  the  action,  and  tiiere  is  no  exception  as  to  existing  suits, 
the  rule  of  law  announced  by  the  statute  must  be  applied  upon  the  trial 
of  such  action. 


(Argued  March  10,  1878;  decided  January  term,  1874.) 

Appbax  from  jadginent  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  affirming  a  judgment 
in  favor  of  plaintiff  entered  upon  the  decision  of  the  court 
at  Special  Term. 

This  action  was  brought  to  restrain  the  negotiation  of  cer- 
tain bonds  issued  by  defendant  Jenkins,  as  railroad  commis- 
sioner for  plaintiff,  to  pay  for  subscription  for  stock  of  the 
Albany  and  Susquehanna  Railroad  Company. 

The  case  appears  twice  in  the  Supreme  Court  reports ;  once 
on  appeal  from  order  dissolving  a  preliminary  injunction  (40 
Barb.,  534)  and  once  on  appeal  from  judgment  in  favor  of 
defendants  upon  a  former  trial.    (46  Barb.,  294.) 

The  court  found  the  following  facts,  among  others : 

That  the  defendant,  Nathaniel  C.  Jenkins,  commissioner 
of  the  town  of  Duanesburgh,  under  the  act  passed  March  Slst, 
1856,  "  To  authorize  any  town  in  the  counties  of  Schenec- 
tady, Schoharie,  Otsego,  Delaware,  Chenango  or  Broome,  to 
subscribe  to  the  capital  stock  of  the  Albany  and  Susquehanna 
Railroad  Company,"  and  the  several  acts  amending  the  same, 
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claiming  to  act  as  such  commissioner,  filed  on  the  15th  day  of 
May,  1862,  in  the  office  of  the  clerk  of  the  county  of  Sche- 
nectady, affidavits  relative  to  the  consent  of  certain  tax-payers 
of  the  town  of  Daanesbnrgh,  their  heirs  or  legal  representa- 
tives appearing  upon  the  assessment  roll  of  said  town  for  the 
year  1855;  that  the  commissioner  or  commissioners  of  said 
town,  appointed  or  to  be  appointed  for  that  purpose,  should 
borrow,  on  the  faith  and  credit  of  said  town,  the  sum  of 
$30,000,  and  to  execute  bonds  therefor  under  their  hands  and 
seals,  for  the  purposes  and  in  pursuance  of  the  aforesaid  act, 
as  amended,  and  also  filed  a  duplicate  of  said  affidavits  in  the 
office  of  the  town  clerk  of  the  town  of  Duanesburgh. 
That  the  persons  named  in  such  affidavits  did  not  forma 
majority  of  the  resident  tax-payers,  their  heirs,  or  legal  rep- 
resentatives, residing  in  said  town  of  Duanesburgh,  repre- 
senting a  majority  of  the  taxable  property  of  said  town, 
owned  by,  or  taxed  to,  resident  tax-payers  of  said  town, 
appearing  upon  the  assessment  roll  of  that  town,  for  the  year 
1861 ;  but  did  form  a  majority  of  the  resident  tax-payers,  their 
heirs,  or  legal  representatives  residing  in  said  town,  represent- 
ing a  majority  of  the  taxable  property  of  said  town,  owned 
by,  or  taxed  to,  resident  tax-payers  of  said  town,  appearing 
upon  the  assessment  roll  of  said  town,  for  the  year  1855 
were  defective  in  several  specified  particulars. 

That  said  Jenkins,  after  the  filing  of  the  affidavits,  and  on 
tlie  15th  of  May,  1862,  claiming  to  act  as  such  commissioner, 
issued  $30,000  of  bonds  upon  the  faith  and  credit  of  said  town 
of  Duanesburgh,  executed  under  his  hand  and  seal,  and  sub- 
scribed in  the  corporate  name  of  the  said  town  for  the  stock 
of  the  defendant,  "  Tlie  Albany  and  Susquehanna  Railroad 
Company,"  to  the  amount  of  $30,000,  and  delivered  the  said 
bonds  so  issued  to  the  said  railroad  company  in  payment  of 
the  said  stock:  which  said  stock  the  commissioner  now  holds  ; 
that  said  bonds  were  so  delivei'ed  to  the  said  railroad  company 
before  the  commencement  of  this  action.  That  the  said  rail- 
road company  before  the  commencement  of  this  action  sold 
$15,000  of  the  said  bonds  at  their  par  value,  and  that  they 
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are  in  the  bauds  of  purchasers  for  value ;  that  the  balance  of 
the  said  bonds  ($15,000)  were  sold  by  the  said  railroad  com- 
pany since  the  commencement  of  this  action  at  par  value. 

The  railroad  of  said  company  was  constructed  through 
the  town  of  Duanesburgh  and  has  been  in  operation  since 
the  16th  day  of  September,  1868. 

The  conclusions  of  law  of  the  court  were  as  follows : 

1.  "  The  town  of  Duanesburgh  is,  in  its  corporate  capacity, 
a  proper  party  plaintiff  to  this  action  and  can  maintain  this 
action." 

2.  "  The  procurement  of  the  consent  of  a  majority  of  resi- 
dent tax-payers  of  the  town  of  Duanesburgh,  their  heirs  or 
personal  representatives,  representing  a  majority  of  the  tax- 
able property  in  said  town  of  such  resident  tax-payers  appear- 
ing upon  the  assessment  roll  of  1861,  was  a  condition  precedent 
to  the  creation  and  existence  of  the  power  of  the  commissioner 
and  of  his  authority  as  agent  of  the  town  to  issue  the  bonds 
in  question  and  to  subscribe  for  the  stock  of  the  Albany  and 
Susquehanna  Eailroad  Company,  and  to  deliver  the  said 
bonds  to  said  company  in  payment  of  the  stock  subscribed." 

3.  '^  That  as  such  consent  was  not  obtained,  the  defendant, 
Jenkins,  did  not  become  the  agent  of  the  town  or  acquire 
any  authority  to  act  for  it  or  in  its  behalf  in  the  premises." 

4.  ^'  That  the  bonds  and  stock  issued  and  subscribed  by  him, 
were  issued  and  subscribed  without  any  legal  authority,  and 
both  subscription  and  bonds  were  and  are  absolutely  void." 

5.  "  The  acts  of  1863  and  1864  (chap.  18,  Laws  of  1863,  and 
chap.  402,  Laws  of  1864),  put  in  evidence  on  the  trial,  did 
not  legalize  either  the  subscription  to  stock  or  bonds,  or  make 
the  bonds  valid  or  obligatory  upon  the  town." 

6.  ^^  The  affidavits  filed  in  the  offices  of  the  clerks  of  the 
county  of  Schenectady  and  the  town  of  Duanesburgh  are  eo 
indefinitely  framed,  as  not  to  furnish  competent  or  sufficient 
proof  that  any  of  the  persons  named  therein,  in  fact,  sub- 
scribed a  consent  to  the  subscription  of  stock  and  the  issue 
of   the  bonds  or  to  either  of  them." 

7.  ^'  The  plaintiff  is  entitled  to  a  judgment,  declaring  and 
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adjudging  that  such  subscription  of  the  defendant  Jenkins  to 
the  stock  of  the  Albany  and  Susquehanna  Eailroad  Com- 
pany and  such  issue  of  bonds  by  him  are  void,  and  that  such 
bonds  are  absohitely  void  and  not  obligatory  upon  the  town 
of  Duanesburgh." 

8.  '^  And  the  plaintiflf  is  also  entitled  to  a  judgment,  that 
the  defendant,  Jenkins,  and  his  successor  or  successors  in  office 
return  the  certificates  of  stock  to  the  said  railroad  company." 

9.  '^  And  that  the  defendant  Jenkins  and  his  successors  in 
office,  be  restrained  from  subscribing  for  other  stQck  in  said 
railroad  company,  and  from  issuing  other  bonds  in  the  cor- 
porate name  of  said  town,  and  that  both  defendants  be 
restrained  from  selling,  assigning  and  transferring,  or  in  any 
way  disposing  of  any  of  said  bonds  heretofore  issued." 

To  each  of  which  conclusions  defendants'  counsel  duly 
excepted.  Judgment  was  perfected  in  accordance  with  said 
decision. 

N.  O,  Moak  for  the  appellants.  The  court  was  bound  to 
give  judgment  according  to  the  law  in  force  at  the  time  of 
the  trial  and  when  the  judgment  was  pronounced.  (Moore 
V.  Mauaerty  5  Lans.,  173  ;  affirmed  in  Ct.  Apps.  May  2, 1872 ; 
Maryland  v.  B,  and  0.  R.  R.  Co,,  3  How.  [IT.  S.],  534, 
548-553  ;  Hdrtung  v.  People,  22  N.  Y.,  96, 108, 109  ;  28  id., 
400 ;  Shepherd  v.  People,  25  id.,  406 ;  People  v.  Croswdl,  3 
J.  Cas.,  413 ;  Yeaion  v.  U.  S,,  5  Cranch,  283  ;  U.  S,  v.  Pres- 
ton, 3  Pet.,  57,  66,  67 ;  Pruyn  v.  Bliss,  18  How.  Er.,  334, 
and  cases  cited ;  Regina  v.  Inhabitants,  etc.,  Dearsyl's  C. 
Gas.,  3.)  The  original  act  authorizing  the  issuing  of  the  town 
bonds  was  complete,  and  took  effect  as  a  law  when  enacted 
by  the  legislature.  {Starin  v.  Town  of  Genoa,  23  N.  Y., 
439 ;  Gould  v.  Town  of  Sterling,  id.,  456 ;  Bk.  of  Rome  v. 
Village  of  Rome,  18  id.,  38.)  The  acts  of  1863  and  1864 
made  the  affidavits  filed  conclusive  evidence,  and  rendered 
the  subscription  and  the  bonds  legal  and  valid.  (Laws  1863, 
p.  30,  §  1 ;  Laws  1864,  p.  911,  §  2 ;  People  v.  Mitchell,  35 
N.  Y.,  651,  553;  Ft.  Plain  Bridge  Co.  v.  Smith,  30  id.,  44; 
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People  V.  Clarke,  53  Barb.,  178,  179.)  The  legislature  has 
power  to  prescribe  what  shall  be  evidence  of  a  particular  fact, 
even  where  it  affects  the  property  of  individuals.  {Hand  v. 
BaUou,  12  N.  T.,  543 ;  Forbes  v.  IlaUey,  26  id.,  63;  People 
V.  Mitchell,  35  id.,  552 ;  Hickox  v.  Tollman,  38  Barb.,  608 ; 
Neass  v.  Mercer,  15  id.,  318 ;  Stocking  v.  Hunt,  3  Den.,  274; 
Thompson  v.  Lee  County,  3  WaL,  327 ;  Joy  v.  Thompson,  1 
Doug.  [Mich.],  373;  Kingsley  v.  Cousins,  47  Me.,  91;  Welch 
V.  Wadsworth,  30  Conn.,  149  ;  Curtis  v.  Leavitt,  15  N.  Y.,  9; 
TF{?c>/?  V.  Kennedy,  19  Ind.,  68 ;  Foster  v.  iSr^^  jffjfc.,  16 
Mass.,  245;  Cooley's  Const.  Lira.  [2d  ed.],  293,  294.)  Tlie 
power  of  the  legislature  to  impose  taxes  is  unlimited. 
{Litchfield  v.  Verno7i,  41  N.  T.,  123,  134,  141 ;  Litchfidd  v. 
McComher,  42  Barb.,  288,  289 ;  Howell  v.  City  of  Buffalo^ 
37  N.  Y.,  267,  270-274.)  The  building  of  the  railroad  was 
such  a  public  improvement  that  the  legislature  had  a  right  to 
tax  the  town  toward  its  construction.  {Bk.  of  Home  v.  VH- 
lage  of  Home,  18  N.  "t.,  38  ;  Master  of  Trustees,  31  id.,  574; 
Matter  of  Townsend,  39  id.,  173  ;  Litchfield  v.  VerTum,  41 
id.,  123,  134,  141 ;  Grant  v.  Courter,  24  Barb.,  232  ;  Clark 
v.  City  of  Rochester,  id.,  494;  Litchfield  v.  McComber,  42 
id.,  288  ;  Bloodgood  v.  H,  H.  Co.,  18  Wend,,  9.)  It  conld 
do  this  with  or  without  a  popular  vote,  and  could  provide  that 
no  defect  should  invalidate  proceedings  already  attempted. 
{Thompson  v.  Lee  Co.,  3  Wal.,  327 ;  People  v.  Mitchell,  35 
N.  Y.,  552 ;  Matter  of  Trustees,  31  id.,  574 ;  Campbell  v. 
City,  5  Wal.,  203.)  The  statute  authorizing  the  town  in  its 
corporate  capacity  to  issue  its  bonds  and  with  them  pur- 
chase and  hold  stock  of  the  railroad  company,  even  though 
it  contemplates,  in  a  contingency,  taxation  to  reimburse  the 
debt,  is  valid  and  constitutional.  {Howell  v.  City  of  Buffalo., 
37  N.  Y.,  267-269  ;  Grant  v.  Courter,  24  Barb.,  232 ;  Peoph 
V.  Lawrence,  36  id.,  177 ;  Benson  v.  Mayor,  etc.,  of  Albany, 
24  id.,  252 ;  Bk.  of  Home  v.  Village  of  Home,  18  N.  Y.,  38.) 
The  clause  of  the  Constitution  which  prohibits  the  taking  of 
private  property  for  public  purposes  without  compensation, 
applies  only  to  the  right  of  eminent  domain.     {Howell  v. 
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Oii^  of  Buffalo,  37  N.  Y.,  267-269 ;  People  v.  Oriffin,  4  id., 
419  ;  Darlington  v.  Mayor,  31  id.,  190 ;  GUman  v.  City,  2 
Black,  513.)  The  origioal  statute,  by  providing  that  the 
bonds  should  not  be  issued  until  a  specified  number  of  tax- 
payers should  consent  in  writing,  did  not  constitute  a  contract 
with  the  town.  {Town  of  Guilford  v.  Suprs.  of  Chena/ngo, 
13  N.  Y.,  143 ;  Brevoster  v.  City  of  Syracuse,  19  id.,  116  ; 
Schen.  City  Bk.  v.  Davis,  16  Barb.,  188  ;  Soherdey  v.  Comm., 
36  Penn.  St.,  29  ;  Samngs  Bk,  v.  Allen,  28  Conn.,  97;  Welch 
V.  SiUiman,  2  Hill,  491.)  The  statute  of  1864  declaring 
valid  the  bonds,  without  reference  to  the  compliance  with  the 
condition  mentioned,  does  not  impair  any  vested  right. 
{People  V.  Roper,  35  N.  Y.,  633  ;  Ohio  L.  Ins.  Co.  v.  Debolt, 
16  How.  [TJ.  S.],  435-438 ;  AspinwaU  v.  Comrs.,  22  id.,  364, 
376-379 ;  BuUer  v.  Penn.,  10  id.,  416 ;  East  Hartford  v. 
Hart.  Bridge  Co.,  id.,  511 ;  State  v.  B.  and  0.  R.  R.  Co., 
3  ii,  534 ;  Oilman  v.  City,  2  Black,  510.)  Plaintiff  cannot 
maintain  this  action.  {Town  of  OuUdford  v.  Suprs.  of 
Ohenafigo,  13  N.  Y.,  143, 147 ;  Loi^iUard  v.  Town  of  Monroe, 
11  id.,  394,  395  ;  Roosevelt  v.  Draper,  23  id.,  318 ;  Wetmore 
V.  Story,  22  Barb.,  414.)  The  act  was  not  unconstitutional 
because  it  was  local.  (41  N.  Y,  123, 139  ;  19  id.,  116  ;  8  id., 
241 ;  36  Barb.,  189  ;  31  id.,  572  ;  19  id.,  84.)  The  commis- 
sioner in  determining  whetlier  the  requisite  assent  had  been 
given,  and  making  his  affidavit,  acted  judicially,  and  his  judicial 
determination  can  only  be  reviewed  by  certiora7'i.  {Diefen- 
dorf  V.  Shutts,  MS.  Op.  Sept.  Gen.  Term,  1861 ;  Pierce  v. 
Wright,  MS.  Op.  June  Gen.  Term,  1872  ;  Corwin  v.  Camp- 
bell, 43  N.  Y.,  457 ;  Hyatt  v.  Bates,  40  id.,  164 ;  Hayward 
V.  City  of  Buffalo,  14  id.,  534r-539  ;  People  v.  Zeyst,  23  id., 
140.)  A  municipal  corporation  is  as  much  bound  by  the  acts 
of  its  agents  as  any  corporation  or  person.  {Meyer  v.  City 
of  Muscatine,  1  Wal.,  393 ;  Van  Hostrup  v.  Madison  City, 
id.,  297.) 

Am^asa  J.  Parker  for  the  respondent.     The  facts  found  at 
the  circuit  cannot  be  questioned  in  this  court.     {Marshall  v. 
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Smith,  20  N.  Y.,  251 ;  Cody  v.  AUm,  18  id.,  573 ;  Marco  v. 
Liverpool  Co,,  35  id.,  664 ;  Famham  v.  HotchhiaSy  2  Kejes, 
9.)  The  bonds  issued  by  Jenkins  and  his  stock  subscription 
were  void,  because  his  authority  to  bind  the  town  depended, 
in  its  creation,  upon  conditions  precedent  which  were  never 
performed.  {Starin  v.  Town  of  Genoa,  23  N.  Y.,  439,  465  ; 
People  y.  Mead,  24  id.,  114 ;  Marah  v.  Fuller,  10  Wal.,  676 ; 
Flmfd  Accepta/nces,  7  id.,  676  ;  F.i&M,  Bk.  v.  B.  dk  D.  Bk., 
16  N.  Y.,  125,  139.)  The  acts  of  1863  and  1864  will  not  be 
construed  or  applied  so  as  to  change  the  legal  rights  of  the 
plaintiff.  (4  Den.,  374 ;  3  Barb.,  310 ;  7  J.  R,  496 ;  10 
Wend.,  365  ;  23  id.,  433.)  If  the  bonds  are  valid  in  the  hands 
of  a  iona  fide  holder,  plaintiff  was  entitled  to  the  injunction 
and  the  relief  granted.  {State  of  lUvnoie  v.  Ddafidd,  8 
Paige,  527 ;  Marquoat  v.  Marquat,  12  N.  Y.,  336  ;  PedLe  v. 
Emery,  20  id.,  62.)  The  General  Term  was  right  in  its  deci- 
sion that  the  assessment  roll  of  1861  was  the  last  assessment 
roll  within  the  meaning  of  the  act.  {People  v.  SuEburt,  46 
N.  Y.,  110,  115;  People  Y.  Smith,  ^f^  id.,  772;  People  y. 
Knowles,  47  id.,  415  ;  People  v.  Hughitt,  5  Lans.,  89.) 

Johnson,  C.  The  Court  of  Appeals  in  The  People  v. 
Mitchell  (35  N.  Y.,  551),  gave  a  construction  to  the  two  acts 
chapter  18  of  the  Laws  of  1863,  and  chapter  402  of  the  Laws 
of  1864,  and  although  some  members  of  the  court  dissented, 
an  authoritative  majority  appears  to  have  concurred  in  the 
views  expressed  by  Judge  Pobter.  He  says :  "  Our  clear  con* 
elusion  is,  that  it  was  the  intention  of  the  confirmatory  acte 
to  make  the  afiidavits  of  consent  then  on  file  in  the  clerks' 
ofSces  of  the  respective  towns  and  counties,  however  defect- 
ive in  ^form  or  substance,'  valid  and  conclusive  proof  in  all 
courts  and  for  all  purposes,  to  authorize  in  and  uphold  the  res- 
pective subscriptions  to  the  stock,  and  the  issue  of  bonds  spe« 
cified  in  such  proof,  for  such  towns  respectively."  In  the 
case  then  before  the  court  the  bonds  had  not  been  issued,  and 
the  question  was  upon  sustaining  a  mandamus  to  the  com- 
missioners to  subscribe  for  the  stock  and  issue  the  bonds.    In 
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the  present  case  it  appears  that  before  the  bringing  of  the 
suit,  all  the  bonds  in  question  had  been  issued  and  delivered 
*  to  the  railroad  company  at  par,  in  payment  for  the  subscrip- 
tion to  its  stock,  and  that  one-half  of  them  had  been  transfer- 
red, at  par,  to  holders,  in  good  faith ;  that  the  rest  were  held 
by  the  company  when  the  suit  was  commenced,  and  were 
afterward,  and  before  the  trial,  sold  at  par.  The  road  itself, 
prior  to  September,  1863,  had  been  constructed  through  the 
town  of  Duanesburgh,  and  has  since  been  regularly  ope- 
rated. These  fact«  bring  the  case  within  the  operation  of  the 
last  clause  of  section  1  of  the  act  of  1864,  before  cited.  The 
language  of  this  is,  '^  and  when  bonds  have  been  issued  by 
the  commissioner  or  commissioners  of  any  town  and.  the  said 
railroad  shall  have  been  constructed  through  such  town,  the 
bonds  shall  be  valid  and  binding  on  said  towns."  This  lan- 
guage is  not  diminished  in  its  scope  and  meaning  by  the 
clause  which  follows  in  immediate  connection  and  in  the  same 
sentence  —  "without  reference  to  the  form  or  sufficiency  of 
such  affidavits."  The  plain  purpose  of  the  phrase  is  to  leave 
no  room  for  any  argument  that  the  rule  of  the  statute  was  in 
any  degree  dependent  on  the  contents  of  the  affidavits.  It 
was  argued  from  the  introductory  words  of  the  section,  "  In 
any  case  where  the  commissioner  or  commissioners  of  any 
town  authorized  to  subscribe  to  the  stock  of  the  Albany  and 
Susquehanna  Railroad  Company  shall  have  filed  "  affidavits 
of  consent,  that  there  was  implied  in  this  use  of  the  term, 
**  authorized,"  the  necessity  of  proving,  as  matter  of  fact,  all 
the  circumstances  which  by  former  statutes  were  necessary  to 
warrant  a  subscription.  This  is  not  the  true  meaning 
and  force  of  the  expression.  A  reference  to  the  earlier 
statutes  on  the  subject,  chapter  64  of  1856,  chapter  401 
of  1857,  and  chapter  384  of  1859,  shows  that  the  language 
refers  to  towns  authorized  to  subscribe  by  the  statutes :  these 
were  all  the  towns  in  certain  counties*  specified  in  the  act  of 
1856,  which  authorized  any  town  in  Schoharie  and  other 
named  counties  to  subscribe  for  stock.  The  phrase  has  no 
o*her  force  except  to  fix  the  towns  referred  to. 
SicKELS  —  Vol,  XIL         24 
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If  this  be  the  true  intent  of  the  statute,  it  remains  only  to 
ascertain  if  the  legislature  had  power  to  enact  it,  and  then,  if 
it  is  to  be  applied  to  an  action  commenced  before  its  passage. 
The  authority  of  the  legislature  to  enable  towns  and  other  civil 
divisions  of  the  State  to  subscribe  for  stock  and  issue  bonds  in 
aid  of  railroad  companies  is  established  by  numerous  decisions. 
{Bank  of  Rome  v.  Village  of  Ro^ne^  18  N.  Y.,  38 ;  S.  C,  19  id., 
20 ;  and  People  v.  Mitchell^  before  cited ;  Starin  v.  Genaa^  23 
N.  Y.,  439  ;  Oould  v.  Sterling^  23  id.,  456 ;  Chant  v.  Courier, 
24  Barb.,  232 ;  Benson  v.  Mayor  of  Albany^  24  id.,  248 ;  and 
Clarke  v.  City  of  Rochester^  24  id.,  446.)  The  decisions  in  24 
Barbour  and  in  18  and  19  New  York,  were  made  under  cir- 
cumstances calculated  to  excite  the  utmost  attention  and  care 
on  the  part  of  the  judges  concerned  in  making  them,  and 
to  attract  the  examination  not  only  of  the  profession  bot  of 
the  public.  They  were  preceded  by  the  case  of  Clark  v. 
Rochester  (13  How.  Pr.,  204),  at  Special  Term  in  1856, 
in  which  Justice  W.  F.  Allen,  in  a  very  learned  and  able 
opinion,  maintained  with  much  force  of  argument  tliat  the 
legislature  could  not  confer  upon  a  municipal  corporation 
the  power  to  subscribe  for,  or  hold  stocks  in,  or  issue  bonds 
in  payment  for  stocks  in  a  railroad  corporation.  Such  legis- 
lation, he  argued,  was  not  within  the  scope  of  the  legis- 
lative power,  and  was  forbidden  by  the  whole  scope  and  spirit 
of  the  Constitution,  as  well  as  by  the  just  interpretation  of 
particular  clauses  of  that  instrument,  and  especially,  that  it 
could  not  be  supported  under  the  taxing  power.  Upon  these 
grounds,  he  gave  judgment  against  the  validity  of  the  legis- 
lation in  question.  The  doctrine  thus  put  forward  was  soon 
brought  under  further  judicial  examination.  In  Grant  v. 
Courier^  above  cited.  Justice  W.  B.  Wkioht,  delivering  the 
opinion  of  the  General  Term  in  the  third  district,  then  con- 
sisting of  himself  and  Justices  Habbis  and  Oould,  after  an 
able  discussion  of  the  principles  involved,  gave  judgment 
against  the  views  of  Justice  Allbn.  This  was  in  April,  1857. 
In  May,  Justice  Deodatus  Wbight,  in  Benson  v.  Albany^ 
above  cited,  at  Special  Term,  after  a  very  careful  and  critical 


1874.]  Town  of  Duanesburgu  v.  Jenkins.  187 

Opinion  of  the  Commission,  per  Johnson,  C. 

e5camiDation  of  the  decision  in  Clarke  v.  Rochester^  taking  up 
in  detail  the  arguments  on  which  it  was  rested,  and  presenting 
the  answers  to  them  with  great  clearness  and  force,  rendered 
a  decision  adverse  to  the  views  on  which  Clarke  v.  MooJieater 
had  been  decided.  Shortly  after,  and  in  June  of  the  same 
year,  the  case  of  Clarke  v.  Rochester  (24  Barb.,  446),  came  on 
appeal  from  the  decision  at  Special  Term,  before  the  General 
Term  in  the  seventh  district,  then  consisting  of  Justices  T.  A. 
Johnson,  E.  Daewin  Smith,  T.  R.  Strong  and  Welles. 
Elaborate  opinions  were  given  by  Justices  Smith  and  Strong, 
Welles,  J.,  agreeing  in  that  of  Justice  Smith,  and  also  by 
JoHNSOir,  J.,  expressing  himself  strongly  in  affirmation  of  the 
power  of  the  legislature,  but  feeling  himself  consti-ained  by 
the  iLterpretation  he  put  on  the  case  of  Barto  v.  Himrodj 
in  reference  to  the  submission  of  the  question  to  the  vote  of 
the  people,  to  dissent  from  the  judgment  of  reversal,  which 
his  brethren  concurred  in  pronouncing.  The  opinion  of 
Justice  Smith  is  a  very  full  and  careful  review  and  reply  to 
the  arguments  adduced  by  Justice  Allen  in  support  of  his 
original  decision,  and  calls  attention  to  a  large  number  of 
cases,  both  in  this  and  in  other  States,  in  which  similar  adju- 
dications had  been  made.  This  being  the  state  of  the  deci- 
sions on  the  questions  involved,  the  case  of  the  Bank 
of  Rome  v.  Tlie  Village  of  Rome  (18  N.  Y.,  38)  was  heard 
in  the  Court  of  Appeals  and  decided  in  the  year  1868.  The 
court  determined  that  the  Constitution  does  not,  in  terms,  or 
by  necessary  intendment,  restrain  tJie  legislature  fropa  con- 
ferring upon  municipal  authorities  the  power  to  subscribe  to 
the  stock  of  a  railroad  corporation,  and  to  raise  the  necessary 
funds  by  taxation.  The  decision  in  this  case  was  recognized 
in  a  case  of  the  same  title  decided  in  the  next  year  (19  N.  Y. 
20),  and  has  since  been  frequently  held  to  be  the  law,  and 
completely  acquiesced  in  by  the  courts.  When,  in  1864,  the 
case  of  Clarke  v.  The  City  of  Rochester  came  before  the  Court 
of  Appeals,  after  the  new  trial  had  been  had,  Denio,  Ch.  J., 
giving  the  opinion  which  prevailed,  adverted  to  the  fact  that, 
after  the  commencement  of  the  action  and  since  the  judg- 
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ment  appealed  from,  some  of  the  questions  discussed  iu  the 
Supreme  Court  had  been  decided  in  other  eases  in  the  Court 
of  Appeals.  He  adds :  "  The  money  which  was  to  be 
raised  by  the  city  of  Kochester,  was  by  the  statutory  provis- 
ions which  are  drawn  in  question  to  be  applied  in  promoting 
the  construction  of  a  raih'oad  terminating  in  that  city,  by 
means  of  the  purchase  of  shares  of  stock  in  the  railroad  cor- 
poration. And  it  was  considered  by  some  of  the  judges  that 
this  was  a  power  which,  from  its  nature,  and  on  account  of 
certain  constitutional  provisions,  could  not  be  exercised  by  a 
municipal  corporation,  even  with  the  sanction  of  the  legisla- 
ture. But  it  has  been  determined  otherwise  by  this^ourt  in 
some  cases  to  which  reference  wiU  presently  be  made,  and 
the  point  is,  consequently,  no  longer  insisted  on  by  the  coun- 
sel for  the  plaintiflFs."    (28  N.  Y.,  606.) 

The  substantial  grounds  of  these  decisions  were,  that  the 
legislative  power  of  the  State  was  limited  only  by  tlie 
restraints  expressed  in  the  Constitution,  and  that  none  of 
those  restraints  were  infringed  by  the  legislation  in  question. 
The  question  then  arises,  whether  there  is  any  distinction  in 
principle  between  a  law  authorizing  a  town  to  subscribe  for 
shares  in  a  railroad  and  to  issue  bonds  in  payment  therefor, 
and  a  law  directing  the  same  thing  to  be  done.  That,  in 
the  absence  of  special  constitutional  restraints  the  State 
itself  may  build  and  run  a  railroad,  or  may  take  shares 
in  it  is  obvious.  Indeed,  in  the  infancy  of  such  enterprises, 
the  grant  of  the  right  of  eminent  domain  to  railroad  compa- 
nies was  sustained  upon  the  idea  that  railroads  were,  in.  their 
own  nature,  public  undertakings  and  of  public  use,  as  other 
highways.  It  was  considered  a  mere  prudential  question,  to 
be  decided  by  the  State  itself,  whether  it  would  construct 
them  as  public  works,  by  the  State  officers,  or  commit  that 
power  to  private  individuals,  who  should  do  the  work  and 
derive  their  remuneration  from  the  profits  of  the  enterprise. 
With  these  views  the  State  made  loans  and  subsidies  in  aid 
of  such  undertakings  ;  and  in  the  earlier  laws  for  the  incor- 
poration o&  railroad  companies,  provided  for  the  assumption 
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by  the  State  of  the  whole  enterprise,  upon  terms  of  payment 
prescribed  in  the  acts  of  incorporation.  Of  this  the  act 
incorporating  the  Utica  and  Schenectady  Railroad  Company 
(Laws  of  1833,  p.  462)  is  an  illastration.  The  whole 
machinery  of  incorporation,  of  stock  and  stockholders,  was 
regarded  as  a  means  of  accomplishing  a  public  work  designed 
for  the  public  use  and  convenience.  This  being  so,  it  is  not 
perceived  how  the  particular  agency  employed  to  effect  snch 
a  work  can  change  its  character. 

A  town  is,  as  to  the  powers  it  shall  possess  and  the  func- 
tions it  shall  perform,  the  creature  of  the  legislative  will. 
No  reason  is  perceived,  so  far  as  the  town  itself  is  concerned, 
considered  apart  from  its  inhabitants,  why  the  legislature 
might  not  impose  upon  it,  as  one  of  its  functions,  the  duty 
of  keepiiig  in  repair  or  of  operating  a  railroad  within  its 
borders.  I  speak  only  of  the  question  of  power,  conceding 
that  its  exercise  would  be  in  the  highest  degree  objectionable 
and  inexpedient.  The  power  to  impose  special  burdens  on 
localities  and  to  determine  the  cases  in  which  it  is  suitable  to 
impose  them,  belongs  to  the  law  making  power.  In  Thomas 
V.  Lela/nd  (24  Wend.,  65)  the  power  was  exercised  by  impos- 
ing a  tax  on  IHica  to  pay  for  a  change  of  the  termination  of 
the  Chenango  canal,  in  respect  to  which  certain  of  its  citi- 
zens had  become  voluntarily  bound  to  the  State  to  pay  the 
expense.  More  recently,  in  Guilford  v.  Chenango  County  (13 
N.  T.,  143),  where  a  burden  was  imposed  by  law  upon  the  town 
of  Gnilford,  the  court  upholding  the  action  of  the  legislature, 
declares  that  "  independently  of  express  constitutional  restric- 
tions, it  can  make  appropriations  of  money  whenever  the 
public  well-being  requires  or  will  be  promoted  by  it;  and 
it  is  the  judge  of  what  is  for  the  public  good.  It  can, 
moreover,  under  the  power  to  levy  taxes,  apportion  the  pub- 
lic burdens  among  all  the  tax-paying  citizens  of  the  State,  or 
among  those  of  a  particular  section  or  political  division.*' 
Now,  as  it  is  obvious  that  all  the  property  of  a  town,  as  an 
artificial  being,  is  public  property,  and  must  usually  have  pro- 
ceeded from  the  exercise  of  the  power  of  taxation,  and  as  the 
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private  rights  of  individuals  residing  in  the  town  can  only  be 
affected  through  the  exercise  of  the  power  of  taxation,  it  fol- 
lows that  the  substantial  power  of  the  legislature,  through 
the  power  of  taxation,  is  broad  enough  to  sustain  the  require- 
ment to  a  town  to  aid  in  the  construction  of  a  railroad  in  the 
construction  of  which,  in  the  judgment  of  the  legislature,  it 
has  a  public  interest.  And  if  it  may  do  this  directly,  by  the 
imposition  of  a  tax  and  the  direct  and  immediate  employ- 
ment of  the  money  raised,  it  is  not  perceived  how  the  issuing 
of  bonds  with  only  the  contingency  of  taxation  to  follow  can 
be  beyond  the  legislative  power;  nor  how  the  more  remote 
possibility  of  becoming  chargeable  by  reason  of  holding  stock 
can  alter  the  case. 

The  real  ground  of  objection  to  such  legislation  is  its  con- 
sequence to  the  individuals  resident  in  the  towns  affected. 
Yet  it  can  be  readily  shown  that  the  whole  principle  involved 
is  covered  by  the  adjudications  in  the  Bank  of  Some  v.  Tke 
Village  of  Romc^  and  the  other  cases  cited  in  that  con- 
nection. In  the  law  in  question  in  that  case  (and  such  has 
usually  been  the  provision  of  statutes  giving  town  aid  to  rail- 
roads) power  was  given  to  a  majority  to  determine  whether 
those  who  compose  it,  and  the  minority  who  dissent,  shall 
alike  be  bound  through  the  liability  of  their  property  to  taxa- 
tion, to  contribute  to  such  enterprises.  As  the  majority  in 
any  municipal  community  has  no  such  inherent  power  to  bind 
the  minority  and  require  them  to  bear  taxation  for  a  purpose 
they  disapprove,  it  is  evident  that  the  power  thus  exercised  is 
derived  from  the  grant  of  the  legislature.  Thus  granting 
power,  the  legislature  binds  the  minority  without  its  consent ; 
and,  on  the  same  principle,  it  may  make  the  duty  imperative 
on  both  majority  and  minority  in  any  locality  to  subscribe  for 
stock,  to  issue  bonds,  and  to  pay  taxes  levied  for  the  purpose 
of  constructing  a  railroad.  For,  if  it  may  bind  one  citizen 
without  his  consent,  it  may  bind  all ;  the  rights  and  immuni- 
ties of  all  being  no  more  beyond  the  legislative  power  than 
those  of  each  individual.  It  therefore  rests  in  the  legislative 
discretion  to  impose  any  conditions  it  may  think  the  public 
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welfare  requires  to  the  exercise  of  such  a  power.  Nor,  when 
it  has  once  acted,  has  it  parted  with  any  portion  of  its  author- 
ity. It  may  .always  and  at  any  time  do  what  it  might  have 
dune  in  the  beginning.  It  may  take  away  any  conditions 
and  make  the  duty  absolute  at  once,  or  impose  other  and  new 
ones  at  its  pleasure. 

It  is  not  necessary,  however,  to  go  to  this  extent  in  the 
case  before  us.  How  the  consent  of  a  town  shall  be  given  is 
clearly  in  the  discretion  of  the  legislature.  It  has  often 
given  it  to  the  majority  in  number  and  amount  of  tax-pay- 
ers ;  it  may  givfe  it  to  the  supervisor,  or  any  otlier  officer, 
since  the  whole  power  is  of  its  creation,  and  since  the  con- 
sent of  all  the  tax-payers  or  inhabitants  but  one  is  powerless 
to  bind  the  single  dissentient,  except  upon  the  theory  of  the 
complete  and  plenary  power  of  the  legislature  in  the  prem- 
ises. In  this  case  a  commissioner  has  been  regularly  appointed 
under  the  statute,  by  whom  bonds  were  to  bo  issued  and 
stock  subscribed  for,  provided  certain  consents  were  obtained 
and  proofs  tiled  according  to  the  requirements  of  the  several 
acts  upon  the  subject.  Consents  were  obtained  and  proofs 
were  made  and  tiled  which  are  now,  on  the  one  side,  claimed 
to  be,  and  on  the  other  are  denied  to  be,  in  conformity  to  the 
law.  The  commissioner,  meanwhile,  executed  the  bonds,  sub- 
scribed for  stock  and  delivered  the  bonds  to  the  company  in 
payment  of  the  subscription ;  complying  with  the  require- 
ments of  the  statute  in  all  respects,  if  the  requisite  consents 
had  been  given  and  proofs  made.  The  only  officer  of  the 
town  who  had  any  duty  in  the  premises,  acted  by  giving  the 
bonds ;  and  the  legislature,  seeing  the  whole  matter,  released 
the  conditions  which  it  had  imposed,  and  declared  his  assent 
binding  upon  the  town,  if  the  bonds  had  been  issued  and  the 
road  had  been  built,  and  the  bonds  in  that  case  obligatory. 
As  it  might  have  authorized  action  in  this  way  and  on  these 
conditions,  by  the  town,  originally,  I  see  no  objections  to 
giving  efiect  to  its  ratification  of  the  action  of  the  town  and 
holding  its  consent,  thus  expressed,  effectual. 

A  question  is  made  in  the  next  place,  upon  the  ground  that 
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the  confirmatory  statate  of  1864  ought  not  to  affect  the  rights 
of  the  parties  to  this  suit,  it  having  been  eomraenced  before 
the  passage  of  that  act.  But  the  question  at  the  trial  was, 
and  always  is,  upon  the  facts  of  the  case  what  does  the  exist- 
ing law  pronounce  as  to  the  rights  of  the  parties.  There 
can  be  no  doubt  that  it  was  the  intention  of  the  legislature 
that  the  statute  should  operate  to  cure  existing  defects  in  the 
mode  of  executing  the  authority  previously  granted.  Indeed, 
that  is  the  plain  and  declared  purpose  of  the  provisions  of 
the  statute.  There  is  no  exception  of  existing  suits  as  often 
is  practiced  when  such  is  the  legislative  purpose.  The  decla- 
ration is  broad  and  general,  the  bonds  shall  be  valid  and 
binding  on  the  town,  provided  only  they  have  'been  issued 
by  the  commissioner  and  the  road  has  been  constructed 
through  the  town.  The  facts  existing,  the  rule  of  law 
announced  by  the  statute  is  clear,  and,  I  know  of  no 
authority  that  exists  in  a  court  of  justice  to  pronounce  a 
judgment  which  conflicts  with  the  existing  law. 

At  the  June  Term  of  the  Commission,  and  before  the  decision 
by  the  Court  of  Appeals  in  T/w  People  y.  Batchellor^  we  were 
prepared  to  give  judgment  in  this  case  in  accordance  with  what 
has  now  been  said.  The  decision  mentioned,  imposed  upon 
us  the  duty  of  considering  whether  it  conflicted  with  our 
views,  and  of  conforming  our  judgment  to  that  of  the  court, 
in  case  such  conflict  existed.  But,  upon  examination,  we 
find  that  the  cases  are  fairly  distinguishable  from  each  other. 
In  that  case,  the  application  was  for  a  mandamus  to  compel 
a  town  to  become  a  stockholder  in  a  railroad  and  to  issue  its 
bonds  in  payment  of  the  subscription  price  of  the  stock.  No 
subscription  had  been  made,  no  bonds  had  been  issued,  nor 
had  any  tax-payer  of  the  town  nor  any  town  board,  or  officer, 
or  elector  of  the  town,  ever  assented,  as  the  court  held,  to  the 
issuing  of  bonds  or  the  subscribing  for  stock.  Under  this 
state  of  facts,  the  court,  not  professing  to  overrule  any  of  the 
previous  decisions  of  its  predecessors,  decided  that  a  man- 
damus ought  not  to  issue  to  compel  the  execution  of  bonds 
and  a  subscription  to  the  stock,  although  a  statute  directed 
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that  these  acts  should  be  done.  It  is  true  that  the  argument 
of  the  opinion  delivered,  which  was  assented  to  by  only  four 
of  the  judges,  does  deny  the  power  of  tlie  legislature  to  com- 
pel a  town  to  take  stock  in  a  railroad  company  without  its 
assent ;  yet,  it  admits  the  competency  of  the  town  by  its  own 
assent  and  that  of  a  majority  of  some  sort,  and  with  the 
authority  of  the  legislature  to  do  these  very  acts.  And  I 
have  endeavored  to  show  that  the  admission  is  fatal  to  the 
argument,  and  that  in  either  case,  the  validity  of  the  act,  or 
the  obligation  to  perform  it,  depends  upon  the  power  of  the 
legislature.  The  judgment  of  the  court  is  all  that  binds  it  as  a 
precedent,  and  it  would  be  within  the  rightful  power  of  the 
court  at  any  time  to  limit  the  opinion  to  the  point  adjudged, 
upon  the  facts  existing  in  the  case.  The  same  right  belongs 
to  us,  and  ought  to  be  exercised  where  we  are  of  opinion  that 
the  rules  of  law  require  its  exercise.  The  case  before  us  is 
essentially  different,  in  facts  material  to  the  rights  of  the 
parties,  from  that  decided  in  the  Court  of  Appeals.  Here 
the  subscription  has  been  made,  and  the  bonds  have  been 
issued,  by  the  consent  and  act,  at  least  of  that  representative 
of  the  town,  who  is  pointed  out  by  the  statute  as  the  person 
who  is  to  execute  the  bonds  and  make  the  subscription.  This 
action  of  the  commissioner  was,  consequent  upon  the  consents 
of  tax-payers  given,  and  proofs  thereof  filed  in  professed 
compliance  with  the  terms  of  enabling  acts,  and  consenting  to 
the  very  act  of  giving  bonds,  which  has  taken  place.  Diffi- 
culties and  litigation  having  arisen  as  to  the  exact  compliance 
with  the  terms  of  the  enabling  acts,  the  legislature  at  length 
has  interposed  and  declared  that  when  the  road  has  been  built 
and  the  bonds  have  been  issued  the  bonds  shall  be  binding  on 
the  town,  without  reference  to  defects  in  the  proofs  and  affida- 
vits. It  seems  to  me  that  this  is  a  very  different  question  from 
that  presented  to  the  Court  of  Appeals.  The  one  is  merely 
remedial  of  defects  occurring  in  the  exercise  of  a  power  legiti- 
mately conferred,  and  making  certain  facts  conclusive  evidence 
of  the  proper  exercise  of  the  power.  The  other  imposes,  or 
attempts  to  impose,  an  obligation  without  the  consent  and 
SicKELs  —  Vol.  XII.  26 
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against  the  will  of  the  party  to  be  boand,  when  no  act  of  per- 
fbrmance  has  taken  place. 

The  measure  of  consent,  on  the  part  of  the  town  and  its 
tax-payers  or  electors,  was  fixable  at  the  will  of  the  legialar 
ture  originally.  If  not,  then  the  whole  power  must  be  denied, 
for  the  people  of  a  locality  cannot  confer  power  apon  the 
legislature.  And  if  it  originally  rested  with  the  legislature 
to  fix  the  terras  on  which  the  towns  might  act,  the  same 
power  will  sufSce  to  remit  a  part  of  the  conditions  imposed, 
or  to  heal  any  defects  which  may  have  occurred  in  the  per- 
formance by  the  towns  of  those  conditions.  Such  was  the 
decision  of  the  Court  of  Appeals  in  Tke  People  v.  Mitchell 
(35  N.  Y.,  552),  before  referred  to,  and  which  the  later  decis- 
ion of  the  court  does  not  profess  to  overrule.  In  this  case  the 
proper  officer  of  the  town  has  acted,  the  bonds  have  been 
issued  and  the  stock  subscribed  for.  The  objection  is  that 
the  proof  of  preliminary  consents  by  tax-payers  is  defective. 
The  action  of  the  legislature  is,  in  my  judgment,  sufficient  to 
heal  this  defect  and  to  sanction  the  action  of  the  town  com- 
missioner in  bonding  the  town,  the  whole  consideration  to 
the  town  having  been  received  in  the  completion  of  the  road 
and  the  issuing  of  the  stock  for  its  benefit. 

It  is  not  inappropriate  in  this  connection  to  say  that  the 
questions  involved  are  not  peculiar  to  our  jurisprudence,  and 
do  not  depend  on  the  special  language  of  our  Constitution,  but 
rather  upon  views  in  respect  to  governmental  power.  If  a 
limit  is  imposed,  founded  on  arguments  drawn  from  the 
nature  of  legislative  authority,  this  limit  is  one  of  judicial 
creation  and  definition,  and  the  result  must  be  to  subject  the 
power  of  legislation  to  the  control  of  the  judiciary,  except 
where  the  legislative  power  is  definitely  affirmed  in  the  Con- 
stitution itself.  That  the  people,  in  this  State  at  least,  have 
never  been  willing  to  intrust  such  a  power  to  the  judiciary, 
and  that  they  in  fact  have  not  done  so,  I  am  confident. 

In  many  of  the  other  States  of  the  Union  similar  questions 
arising  under  Constitutions  of  nearly  the  same  tenor  as  our 
own,  and  certainly  the  same  in  substance,  have  been  determ- 
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ined  in  favor  of  the  legislative  power.  Their  number  is  so 
great  and  thjeir  purport  so  uniform  that  reference  to  particu- 
lar cases  is  not  necessary.  Most  of  them  are  referred  to  in 
2  Kedfield  on  Railways  (4th  ed.,  395-406).  The  course  of 
decision  in  the  Supreme  Court  of  the  United  States  has  been 
in  the  same  direction,  and  the  three  cases  of  St.  Joseph  Town- 
ship V.  Rogers  (16  Wall.,  644),  RaU/road  Co,  v.  Otoe  (id., 
667)  and  Olcoib  v.  The  Supervisors  (id.,  678)  cover  all  the 
ground  involved  in  this  case.  It  is  true  that  on  these  ques- 
tions the  decisions  of  that  court  are  not  authoritative  in  the 
sense  that  it  has  not,  in  all  these  cases,  the  right  of  direct 
review.  But  it  is  equally  true  that  the  inquiry  in  all  these 
cases  turns  not  upon  the  construction  of  particular  constitu- 
tional clauses,  but  upon  the  general  question  of  the  just  limits 
of  legislative  and  judicial  power  ;  and  that  the  agreement  of 
that  court  with  the  great  current  of  judicial  decision  of  the 
different  States  is  strong  and  persuasive  evidence  that  the 
doctrines  in  which  they  all  concur  cannot  be  so  far  contrary 
to  the  fundamental  notions  of  justice  as  to  require  us,  in  the 
absence  of  any  express  constitutional  provision,  to  deny  to 
the  legislature  of  this  State  the  same  authority,  the  exercise 
of  which  in  other  States  they  sanction. 

I  am,  therefore,  of  opinion  that  the  judgment  below  ought 
to  be  reversed  and  a  new  trial  ordered,  costs  to  abide  the 
event. 

All  concur. 

Judgment  reversed. 
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John  Q.  Jones,  Appellant  and  Respondent,  v.  Thb  Terbe 
Haute  and  Eiohmond  Kailboad  Company,  Appellant 
and  Respondent. 

The  directors  of  a  corporation  have  no  power  to  discriminate  between  Its 
stockholders,  where  no  such  power  of  discrimination  is  conferred  by  the 
cliarter.    (Eakl  and  Gray,  CO.,  dissenting.) 

A  stockholder  in  a  corporation  has  an  interest,  in  proportion  to  the  amount 
of  his  stock,  in  all  the  corporate  property^  and  has  a  right  to  share  in 
any  surplus  of  profits  arising  from  its  use  and  employment  in  the  busi- 
ness of  the  company;  and  this  right  does  not  depend  upon  the  time 
when  he  becomes  a  stockholder,  but  attaches  wheneyer  he  acquires 
the  stock,  and  entitles  him  to  all  subsequent  diyidends.  (Earl  and 
Gray,  CO.,  dissenting.) 

Accordingly  held  (Earl  and  Gray,  CC,  dissenting),  where  plaintiff  holding 
bonds  of  defendant,  by  their  terms  convertible  into  stock,  surrendered 
them  and  received  stock  issued  prior  to  the  declaration  of  a  dividend  by 
the  board  of  directors,  that  said  board  had  no  right  to  limit  the  payment 
of  the  dividend  to  the  stockholders  holding  stock  at  a  day  prior  to  the 
issue  of  such  stock,  which  was  the  close  of  the  fiscal  year  of  the  com- 
pany, but  that  plaintiff  was  entitled  to  the  dividend;  and  that  the  fiict 
that  the  durectors  had  adopted  a  particular  day  as  the  close  of  the  cor- 
porate fiscal  year,  or  special  days  for  declaring  dividends,  or  that  they 
directed  the  close  of  the  transfer  books  for  any  purpose  did  not,  in  any 
way,  impair  the  legal  rights  of  stockholders  to  share  in  dividends  subse- 
quently declared. 

(Argued  January  8«  1874:  decided  May  term,  1874.) 
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These  are  cross  appeals  by  the  parties,  respectively,  from 
different  portions  of  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  afiirming  a 
judgment  in  favor  of  plaintiff,  entered  upon  the  decision  of 
the  court,  on  trial  without  a  jury. 

This  action  was  brought  to  recover  a  cash  and  a  stock  divi- 
dend, to  which  the  plaintiff  claimed  to  be  entitled  as  owner, 
of  eighty  shares  of  the  stock  of  the  defendant,  a  corporation 
chartered  under  a  law  of  ihe  State  of  Indiana. 

The  facts  on  which  the  claim  was  based  were  found  by  the 
court,  substantially,  as  follows : 

The  plaintiff,  on  the  26th  day  of  November,  1856,  was  the 
owner  of  four  bonds  of  the  defendant,  which  he  had  pur- 
chased before  the  first  day  of  January  of  that  year.  Each  of 
the  bonds  bound  the  defendant  to  pay  the  holder  thereof 
$1,000,  at  a  certain  day  subsequent  to  the  transactions,  here- 
after mentioned,  with  interest  in  the  meantime,  payable  as 
stated  in  the  case,  "  in  the  usual  form,"  by  coupons  attached ; 
and,  severally,  contained  the  following  provision,  viz. :  "And 
the  said  company  also  agree  to  transfer  to  the  holder  thereof, 
at  any  time  before  the  said  principal  sum  shall  fall  due, 
whenever  such  holder  shall  elect  to  receive  the  same,  on 
delivery  of  this  obligation  and  of  the  unpaid  coupons  or 
interest  warrants,  to  the  treasurer  of  said  company,  at  Terre 
Haute,  twenty  shares  of  fifty  dollars  each  of  the  capital  stock 
of  said  company,  in  exchange  for  and  in  satisfaction  of  this 
obligation."  The  plaintiff  being  desirous  of  availing  himself  t^ 
of  that  provision  did,  on  the  said  26th  day  of  November,  1856, 
mail  the  said  bonds  and  the  coupons  attached  thereto,  at  the  city 
of  New  York,  to  the  secretary  of  the  company  at  Terre 
Haute ;  they  reached  there  on  the  thirtieth  of  that  month, 
but  the  company,  without  any  fault  or  omission  on  its  part, 
did  not  receive  them  until  the  third  day  of  December  ensu- 
ing. A  letter  accompanied  the  bonds,  asking  stock  to  be 
issued  for  the  same  in  the  name  of  the  plaintiff,  and  direct- 
ing a  certificate  therefor  to  be  sent  to  him  at  New  York. 

The  stock  and  transfer  books  of  the  defendant  were  closed 
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on  the  thirtieth  day  of  November  and  continued  bo  closed 
for  tlie  space  of  fifteen  days  thereafter.    A  notice  that  they 
would  be  so  closed  was  published  in  the  State  of  Indiana  on 
the  twenty-second  day  of  that  month  ;  and  the  plaintiff  was 
informed  on  the  first  day  of  that  month  that  they  would  be 
closed  on  the  thirtieth.     On  the  16th  day  of  December,  1856,        f  1 
the  defendant  sent  by  mail  to  the  plaintiff  a  certificate,  dated 
December  3d,  1856,  for  eighty  shares  of  its  stock,  in  exchange 
for  the  said  bonds,  with  a  check  for  interest  thereon  from        1^^ 
September  first  to  December  first,  which  was  received  on  or        \^ 
after  the  twentieth  of  the  same  month.    The  check  was 
forthwith  mailed  back  to  the  defendant,  by  the  plaintiff,  with         |ii 
a  letter  from  him  acknowledging  the  receipt  of  the  certificate, 
and  stating  that  the  check  was  returned  because  the  bonds  did 
not  call  for  any  return  of  interest  at  the  time  of  conversion. 

1/  On  the  lYth  of  December,  1856,  the  defendant  declared  a 
dividend,  by  a  resolution  passed  on  that  day,  in  the  wordd 
and  figures  following,  that  is  to  say :  "  At  a  meeting  of  the 
board  of  directors  of  the  Terre  Haute  and  Richmond  Rail- 
road Company,  held  Wednesday,  December  17th,  1856,  it 

y       was  ordered  that  a  dividend  of  seven  per  cent  be  declared  out 
of  the  surplus  earnings  of  the  road,  ending  November  thir- 

y    tieth,  payable  January  sixth.    It  was  also  further  ordered 
that  a  stock  dividend  of  twenty  per  cent,  payable  in   stock 
and  charged  to  the  surplus  account^  be  paid  to  the  holders  of 
stock  at  the  close  of  the  fiscal  year,  November  thirtieth  \ 
fractional  shares  to  be  paid  in  cash."    Notice  thereof  vsras  on 
the  same  day  given  in  the  public  journals  of  Terre  Haute,  Vy 
the  secretary  of  the  defendant.     The  twenty-fourth  section 
of  the  charter  of    the  defendant    provided,   among      otiiier 
things,  as  follows :  "  Semi-annual  dividends  of  so  mncli    of 
the  profits  as  the  corporation  may  deem  expedient,  shall  >>e 
made  on  the  first  Mondays  of  December  and  July,  anoually, 
unless  the  directors  fix  on  a  different  day,  and  pay  the    stock- 
holders as  soon  thereafter  as  they  can  with  convenionoe*" 
On  the  15tjhL,4ay  of  January,  1856,  the  board  of  dii-octors 
ordered  that,  thereafter,  the  fiscal  year  (which  had  pre^v^ioixftly 
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terminated  on  the  thirty-first  day  of  December)  should  termi- 
nate on  the  thirtieth  of  November,  and  that  the  dividend  be 
declared  on  the  business  of  the  board  for  the  six  months  end- 
ing May  thirty.first  and  November  thirtieth ;  and,  in  pur- 
suance thereof,  a  dividend  was  declared  on  June  20,  1856, 
payable  on  the  first  day  of  July  thereafter.  The  court  found 
that  the  dividend  payable  under  the  resolution  of  December 
17th,  1856,  was  declared  on  the  stock,  business  and  affairs  of 
the  defendant,  as  the  same  stood  and  were  on  the  thirtieth 
day  of  November  in  that  year;  He  also  found  that  between 
January  and  July,  1856,  the  plaintiff  was  informed  by  a  stock- 
holder in  said  company,  of  the  above  mentioned  resolution 
of  January  15th,  1856.  He  also  found  that  the  defendant 
had,  on  previous  occasions,  always  closed  its  books  before 
declaring  a  dividend,  and  that  it  was  a  general  but  not  a  uni- 
versal custom,  among  companies,  to  close  the  books  before 
declaring  a  dividend ;  and  further,  that  the  extra  stock  divi- 
dend was  declared  from  earnings  from  business  up  to  Novem- 
ber 30th,  1856. 

Upon   the  preceding  facts   he   found,   as   conclusions  of 
law : 

1.  That  the  plaintiff  was  not  entitled  to  the  twenty  percent 
stock  dividend,  and 

2.  That  he  watf  entitled  to  the  seven  per  cent  cash  dividend 
with  interest  thereon. 

Judgment  was  entered  in  accordance  with  that  decision. 
Both  parties  appealed. 

-ff.  B.  Roosevelt  for  the  plaintiff.  No  delay  in  the 
formal  issue  of  the  stock  would  prejudice  plaintiff,  nor  is 
each  issue  necessary  to  invest  him  with  the  rights  and  liabili- 
ties of  a  stockholder.  {ChaffUn  v.  Oumminga^  2  Heath,  76 ; 
Sam.,  etc..  Plank  JR.  Co.  v.  Ricey  7  Barb.,  157 ;  Thorp  v. 
WoodhvU^  1  Sand.  Ch.,  411.)  All  dividends  declared  by  a 
corporation  must  be  general  on  all  the  stock.  {Ryder  v.  Alty 
€tc.y  R.  R.  Co.y  13  III,  516,  520 ;  Reese  v.  Bk,  of  Mont.  Co.^ 
31  Penn.  St.,  78 ;  Lulmg  v.  At.  M.  Ins.  Co.^  45  Barb.,  510, 
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on  the  thirtieth  day  of  November  and  continued  so  closed 
for  the  space  of  fifteen  days  thereafter.  A  notice  that  they 
would  be  so  closed  was  published  in  the  State  of  Indiana  on 
the  twenty-second  day  of  that  month ;  and  the  plainti£F  was 
informed  on  the  first  day  of  that  month  that  they  would  be 
closed  on  the  tliirtieth.  On  the  16th  day  of  December,  1856, 
the  defendant  sent  by  mail  to  the  plaintiff  a  certificate,  dated 
December  3d,  1856,  for  eighty  shares  of  its  stock,  in  exchange 
for  the  said  bonds,  with  a  check  for  interest  thereon  from 
September  first  to  December  first,  which  was  received  on  or 
after  the  twentieth  of  the  same  month.  The  check  was 
forthwith  mailed  back  to  the  defendant,  by  the  plaintiff,  with 
a  letter  from  him  acknowledging  the  receipt  of  the  certificate, 
and  stating  that  the  check  was  returned  because  the  bonds  did 
not  call  for  any  return  of  interest  at  the  time  of  conversion. 

t/  On  the  17th  of  December,  1856,  the  defendant  declared  a 
dividend,  by  a  resolution  passed  on  that  day,  in  the  words 
and  figures  following,  that  is  to  say :  ^^  At  a  meeting  of  the 
board  of  directors  of  the  Terre  Haute  and  Richmond  Rail- 
road Company,  held  Wednesday,  December  17th,  1856,  it 
y  was  ordered  that  a  dividend  of  seven  per  cent  be  declared  oat 
of  the  surplus  earnings  of  the  road,  ending  November  thir- 

y  tieth,  payable  January  sixth.  It  was  also  further  ordered 
that  a  stock  dividend  of  twenty  per  cent,  payable  in  stock 
and  charged  to  the  surplus  account^  be  paid  to  the  holders  of 
stock  at  the  close  of  the  fiscal  year,  November  thirtieth  ; 
fractional  shares  to  be  paid  in  cash."  Notice  thereof  was  on 
the  same  day  given  in  the  public  journals  of  Terre  Haute,  by 
the  secretary  of  the  defendant.  The  twenty-fourth  section 
of  the  charter  of  the  defendant  provided,  among  other 
things,  as  follows :  "  Semi-annual  dividends  of  so  much  of 
the  profits  as  the  corporation  may  deem  expedient,  shall  be 
made  on  the  first  Mondays  of  December  and  July,  annually, 
unless  the  directors  fix  on  a  different  day,  and  pay  the  stock- 
holders as  soon  thereafter  as  they  can  with  convenience.'* 
On  the  15th._day  of  January,  1856,  the  board  of  directors 
ordered  that,  thereafter,  the  fiscal  year  (which  had  previously 
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terminated  on  the  thirty-first  day  of  December)  should  termi- 
nate on  the  thirtieth  of  November,  and  that  the  dividend  be 
declared  on  the  business  of  the  board  for  the  six  months  end- 
ing May  thirty-first  and  November  thirtieth ;  and,  in  pur- 
suance thereof,  a  dividend  was  declared  on  June  20,  1856, 
payable  on  the  first  day  of  July  thereafter.  The  court  found 
that  the  dividend  payable  under  the  resolution  of  December 
17th,  1856,  was  declared  on  the  stock,  business  and  afiairs  of 
the  defendant,  as  the  same  stood  and  were  on  the  thirtieth 
day  of  November  in  that  year;  He  also  found  that  between 
January  and  July,  1856,  the  plaintiff  was  informed  by  a  stock- 
holder in  said  company,  of  the  above  mentioned  resolution 
of  January  15th,  1856.  He  also  found  thut  the  defendant 
had,  on  previous  occasions,  always  closed  its  books  before 
declaring  a  dividend,  and  that  it  was  a  general  but  not  a  uni- 
versal custom,  among  companies,  to  close  the  books  before 
declaring  a  dividend  ;  and  further,  that  the  extra  stock  divi- 
dend was  declared  from  earnings  from  business  up  to  Novem- 
ber 30th,  1856. 

Upon   the  preceding  facts   he   found,   as   conclusions  of 
law : 

1.  That  the  plaintiff  was  not  entitled  to  the  twenty  percent 
stock  dividend,  and 

2.  That  he  watf  entitled  to  the  seven  per  cent  cash  dividend 
with  interest  thereon. 

Judgment  was  entered  in  accordance  with  that  decision. 
Both  parties  appealed. 

JR.  B.  Roosevelt  for  the  plaintiff.  No  delay  in  the 
formal  issue  of  the  stock  would  prejudice  plaintiff,  nor  is 
8Qch  issue  necessary  to  invest  him  with  the  rights  and  liabili- 
ties of  a  stockholder.  (GhaffiAn  v.  Oummings^  2  Heath,  76  ; 
Sam.,  etc.,  Pla/nh  R.  Co.  v.  Rice,  7  Barb.,  157 ;  Thorp  v. 
WoodhuU,  1  Sand.  Ch.,  411.)  All  dividends  declared  by  a 
corporation  must  be  general  on  all  the  stock.  {Ryder  v.  Alt, 
etc.,  R.  R.  Co.,  13  III,  516,  520 ;  Reese  v.  Bk.  of  Mont.  Co., 
31  Penn.  St.,  78 ;  Lulmg  v.  At.  M.  Ins.  Co.,  46  Barb.,  510, 
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on  the  thirtieth  day  of  November  and  continued  so  closed 
for  the  space  of  fifteen  days  thereafter.  A  notice  that  they 
would  be  so  closed  was  published  in  the  State  of  Indiana  on 
the  twenty-second  day  of  that  month ;  and  the  plaintiff  was 
informed  on  the  first  day  of  that  month  that  they  would  be 
closed  on  the  thirtieth.  On  the  16th  day  of  December,  1856, 
the  defendant  sent  by  mail  to  the  plaintiff  a  certificate,  dated 
December  3d,  1856,  for  eighty  shares  of  its  stock,  in  exchange 
for  the  said  bonds,  with  a  check  for  interest  thereon  from 
September  first  to  December  first,  which  was  received  on  or 
after  the  twentieth  of  the  same  month.  The  check  was 
forthwith  mailed  back  to  the  defendant,  by  the  plaintiflT,  with 
a  letter  from  him  acknowledging  the  receipt  of  the  certificate, 
and  stating  that  the  check  was  returned  because  the  bonds  did 
not  call  for  any  return  of  interest  at  the  time  of  conversion. 
l/  On  the  17th  of  December,  1856,  the  defendant  declared  a 
dividend,  by  a  resolution  passed  on  that  day,  in  the  words 
and  figures  following,  that  is  to  say :  "  At  a  meeting  of  the 
board  of  directors  of  the  Terre  Haute  and  Richmond  Rail- 
road Company,  held  Wednesday,  December  17th,  1856,  it 

y       was  ordered  that  a  dividend  of  seven  per  cent  be  declared  out 
of  the  surplus  earnings  of  the  road,  ending  November  thir- 

y  tieth,  payable  January  sixth.  It  was  also  further  ordered 
that  a  stock  dividend  of  twenty  per  cent,  payable  in  stock 
and  charged  to  the  surplus  account^  be  paid  to  the  holders  of 
stock  at  the  close  of  the  fiscal  year,  November  thirtieth ; 
fractional  shares  to  be  paid  in  cash."  Notice  thereof  was  on 
the  same  day  given  in  the  public  journals  of  Terre  Haute,  by 
the  secretary  of  the  defendant.  The  twenty-fourth  section 
of  the  charter  of  the  defendant  provided,  among  other 
things,  as  follows :  "  Semi-annual  dividends  of  so  much  of 
the  profits  as  the  corporation  may  deem  expedient,  shall  be 
made  on  the  first  Mondays  of  December  and  July,  annually, 
unless  the  directors  fix  on  a  different  day,  and  pay  the  stock- 
holders as  soon  thereafter  as  they  can  with  convenience." 
On  the  ISttx-day  of  January^  1856^  fh©  board  of  directors 
ordered  that,  thereafter,  the  fiscal  year  (which  had  previously 
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terminated  on  the  thirty-first  day  of  December)  should  termi- 
nate on  the  thirtieth  of  November,  and  that  the  dividend  be 
declared  on  the  business  of  the  board  for  the  six  months  end- 
ing May  thirty-first  and  November  thirtieth ;  and,  in  pur- 
suance thereof,  a  dividend  was  declared  on  June  20,  1856, 
payable  on  the  first  day  of  July  thereafter.  The  court  found 
that  the  dividend  payable  under  the  resolution  of  December 
17th,  1856,  was  declared  on  the  stock,  business  and  afiairs  of 
the  defendant,  as  the  same  stood  and  were  on  the  thirtieth 
day  of  November  in  that  year;  He  also  found  that  between 
January  and  July,  1856,  the  plaintiff  was  informed  by  a  stock- 
holder in  said  company,  of  the  above  mentioned  resolution 
of  January  15th,  1856.  He  also  found  that  the  defendant 
had,  on  previous  occasions,  always  closed  its  books  before 
declaring  a  dividend,  and  that  it  was  a  general  but  not  a  uni- 
versal custom,  among  companies,  to  close  the  books  before 
declaring  a  dividend ;  and  further,  that  the  extra  stock  divi- 
dend was  declared  from  earnings  from  business  up  to  Novem- 
ber 30th,  1856. 

Upon   the  preceding  facts   he   found,    as   conclusions  of 
law  : 

1.  That  the  plaintiff  was  not  entitled  to  the  twenty  percent 
stock  dividend,  and 

2.  That  he  watf  entitled  to  the  seven  per  cent  cash  dividend 
with  interest  thereon. 

Judgment  was  entered  in  accordance  with  that  decision. 
Both  parties  appealed. 

£.  B.  JRoosevdt  for  the  plaintiff.  No  delay  in  the 
formal  issue  of  the  stock  would  prejudice  plaintiff,  nor  is 
such  issue  necessary  to  invest  him  with  the  rights  and  liabili- 
ties of  a  stockholder.  {ChaffUn  v.  Oummings^  2  Heath,  76 ; 
Hdm.j  eic.j  PlcmJc  R.  Co.  v.  Rice,  7  Barb.,  157 ;  Thorp  v. 
WoodhuU^  1  Sand.  Ch.,  411.)  All  dividends  declared  by  a 
corporation  must  be  general  on  all  the  stock.  {Ryder  v.  Alty 
etc.,  R.  R.  Co.,  13  HI.,  616,  520 ;  Reese  v.  Bk,  of  Mont.  Co., 
31  Penn.  St.,  78 ;  Luling  v.  At.  M.  Ins.  Co.,  45  Barb.,  510, 
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on  the  thirtieth  day  of  November  and  continued  bo  closed 
for  the  space  of  fifteen  days  thereafter.  A  notice  that  they 
would  be  BO  closed  was  published  in  the  State  of  Indiana  on 
the  twenty-second  day  of  that  month ;  and  the  plaintiff  was 
informed  on  the  first  day  of  that  month  that  they  would  be 
closed  on  the  thirtieth.  On  the  16th  day  of  December,  1856, 
the  defendant  sent  by  mail  to  the  plaintiff  a  certificate,  dated 
December  3d,  1856,  for  eighty  shares  of  its  stock,  in  exchange 
for  the  said  bonds,  with  a  check  for  interest  thereon  from 
September  first  to  December  first,  which  was  received  on  or 
after  the  twentieth  of  the  same  month.  The  check  was 
forthwith  mailed  back  to  the  defendant,  by  the  plaintiff,  with 
a  letter  from  him  acknowledging  the  receipt  of  the  certificate, 
and  stating  that  the  check  was  returned  because  the  bonds  did 
not  call  for  any  return  of  interest  at  the  time  of  conversion. 

l/  On  the  17th  of  December,  1856,  the  defendant  declared  a 
dividend,  by  a  resolution  passed  on  that  day,  in  the  words 
and  figures  following,  that  is  to  say :  "  At  a  meeting  of  the 
board  of  directors  of  the  Terre  Haute  and  Richmond  Rail- 
road Company,  held  Wednesday,  December  17th,  1856,  it 

/  was  ordered  that  a  dividend  of  seven  per  cent  be  declared  out 
of  the  surplus  earnings  of  the  road,  ending  November  thir- 

y  tieth,  payable  January  sixth.  It  was  also  further  ordered 
that  a  stock  dividend  of  twenty  per  cent,  payable  in  stock 
and  charged  to  the  surplus  accountj  be  paid  to  the  holders  of 
stock  at  the  close  of  the  fiscal  year,  November  thirtieth ; 
fractional  shares  to  be  paid  in  cash."  Notice  thereof  was  on 
the  same  day  given  in  the  public  journals  of  Terre  Hante,  by 
the  secretary  of  the  defendant.  The  twenty-fourth  section 
of  the  charter  of  the  defendant  provided,  among  other 
things,  as  follows :  "  Semi-annual  dividends  of  so  much  of 
the  profits  as  the  corporation  may  deem  expedient,  shall  be 
made  on  the  first  Mondays  of  December  and  July,  annually, 
unless  the  directors  fix  on  a  different  day,  and  pay  the  stock- 
holders as  soon  thereafter  as  they  can  with  convenience." 
On  the  ISttuday  of  January,  1856^  the  board  of  directors 
ordered  that,  thereafter,  the  fiscal  year  (which  had  previously 
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terminated  on  the  thirty-first  day  of  December)  should  termi- 
nate on  the  thirtieth  of  Kovember,  and  that  the  dividend  be 
declared  on  the  business  of  the  board  for  the  six  months  end- 
ing May  thirty-first  and  November  thirtieth ;  and,  in  pur- 
suance thei'eof,  a  dividend  was  declared  on  June  20.  1856, 
payable  on  the  first  day  of  July  thereafter.  The  court  found 
that  the  dividend  payable  under  the  resolution  of  December 
17th,  1856,  was  declared  on  the  stock,  business  and  affairs  of 
the  defendant,  as  the  same  stood  and  were  on  the  thirtieth 
day  of  November  in  that  year;  He  also  found  that  between 
January  and  July,  1856,  the  plaintiff  was  informed  by  a  stock- 
holder in  said  company,  of  the  above  mentioned  resolution 
of  January  15th,  1856.  He  also  found  that  the  defendant 
had,  on  previous  occasions,  always  closed  its  books  before 
declaring  a  dividend,  and  that  it  was  a  general  but  not  a  uni- 
versal custom,  among  companies,  to  close  the  books  before 
declaring  a  dividend ;  and  further,  that  the  extra  stock  divi- 
dend was  declared  from  earnings  from  business  up  to  Novem- 
ber 30th,  1856. 

Upon   the  preceding  facts   he   found,   as   conclusions  of 
law : 

1.  That  the  plaintiff  was  not  entitled  to  the  twenty  percent 
stock  dividend,  and 

2.  That  he  wail  entitled  to  the  seven  per  cent  cash  dividend 
with  interest  thereon. 

Judgment  was  entered  in  accordance  with  that  decision. 
Both  parties  appealed. 

H.  JB,  jRoosevdt  for  the  plaintiff!  No  delay  in  the 
formal  issue  of  the  stock  would  prejudice  plaintiff^,  nor  is 
each  issue  necessary  to  invest  him  with  the  rights  and  liabili- 
ties of  a  stockholder.  {Chaffi/in  v.  Oummings^  2  Heath,  76  ; 
Ham,^  etc.y  Plcmk  B,  Co.  v.  Mice^  7  Barb.,  157 ;  Thorp  v. 
WoodkuUj  1  Sand.  Ch.,  411.)  All  dividends  declared  by  a 
corporation  must  be  general  on  all  the  stock.  {Ryder  v.  Alty 
etc.,  R.  R.  Co.y  13  III,  516,  520 ;  Reese  v.  Bh  of  Mont  Co., 
31  Penn.  St.,  78 ;  Lvling  v.  At.  M.  Ins.  Co.,  45  Barb.,  510, 
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on  the  thirtieth  day  of  November  and  continued  so  closed 
for  the  space  of  fifteen  days  thereafter.  A  notice  that  they 
would  be  so  closed  was  published  in  the  State  of  Indiana  on 
the  twenty-second  day  of  that  month ;  and  the  plaintiflF  was 
informed  on  the  first  day  of  that  month  that  they  would  be 
closed  on  the  thirtieth.  On  the  16th  day  of  December,  1856, 
the  defendant  sent  by  mail  to  the  plaintiff  a  certificate,  dated 
December  3d,  1856,  for  eighty  shares  of  its  stock,  in  exchange 
for  the  said  bonds,  with  a  check  for  interest  thereon  from 
September  first  to  December  first,  which  was  received  on  or 
after  the  twentieth  of  the  same  month.  The  check  was 
forthwith  mailed  back  to  the  defendant,  by  the  plaintiff,  with 
a  letter  from  him  acknowledging  the  receipt  of  the  certificate, 
and  stating  that  the  check  was  returned  because  the  bonds  did 
not  call  for  any  return  of  interest  at  the  time  of  conversion. 

i/  On  the  17th  of  December,  1856,  the  defendant  declared  a 
dividend,  by  a  resolution  passed  on  that  day,  in  the  words 
and  figures  following,  that  is  to  say :  "  At  a  meeting  of  the 
board  of  directors  of  the  Terre  Haute  and  Richmond  Rail- 
road Company,  held  "Wednesday,  December  17th,  1856,  it 

,  was  ordered  that  a  dividend  of  seven  per  cent  be  declared  out 
of  the  surplus  earnings  of  the  road,  ending  November  thir- 

y  tieth,  payable  January  sixth.  It  was  also  further  ordered 
that  a  stock  dividend  of  twenty  per  cent,  payable  in  stock 
and  charged  to  the  surplus  account^  be  paid  to  the  holders  of 
stock  at  the  close  of  the  fiscal  year,  November  thirtieth ; 
fractional  shares  to  be  paid  in  cash."  Notice  thereof  was  on 
the  same  day  given  in  the  public  journals  of  Terre  Haute,  by 
the  secretary  of  the  defendant.  The  twenty-fourth  section 
of  the  charter  of  the  defendant  provided,  among  other 
things,  as  follows :  "  Semi-annual  dividends  of  so  much  of 
the  profits  as  the  corporation  may  deem  expedient,  shall  be 
made  on  the  first  Mondays  of  December  and  July,  annually, 
unless  the  directors  fix  on  a  different  day,  and  pay  the  stock- 
holders as  soon  thereafter  as  they  can  with  convenience." 
On  the  IStlx^day  of  January^  I856«  the  board  of  directors 
ordered  that,  thereafter,  the  fiscal  year  (which  had  previously 
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terminated  on  the  thirty-first  day  of  December)  should  termi- 
nate on  the  thirtieth  of  November,  and  that  the  dividend  be 
declared  on  the  business  of  the  board  for  the  six  months  end- 
ing May  thirty-first  and  November  thirtieth ;  and,  in  pur- 
suance thei*eof,  a  dividend  was  declared  on  June  20,  1856, 
payable  on  the  first  day  of  July  thereafter.  The  court  found 
that  the  dividend  payable  under  the  resolution  of  December 
17th,  1856,  vtras  declared  on  the  stock,  business  and  affairs  of 
the  defendant,  as  the  same  stood  and  were  on  the  thirtieth 
day  of  November  in  that  year;  He  also  found  that  between 
January  and  July,  1856,  the  plaintiff  was  informed  by  a  stock- 
holder in  said  company,  of  the  above  mentioned  resolution 
of  January  15th,  1856.  He  also  found  thtit  the  defendant 
had,  on  previous  occasions,  always  closed  its  books  before 
declaring  a  dividend,  and  that  it  was  a  general  but  not  a  uni- 
versal custom,  among  companies,  to  close  the  books  before 
declaring  a  dividend ;  and  further,  that  the  extra  stock  divi- 
dend was  declared  from  earnings  from  business  up  to  Novem- 
ber 30th,  1856. 

Upon   the  preceding  facts   he   found,   as   conclusions  of 
law : 

1.  That  the  plaintiff  was  not  entitled  to  the  twenty  percent 
stock  dividend,  and 

2.  That  he  watf  entitled  to  the  seven  per  cent  cash  dividend 
with  interest  thereon. 

Judgment  was  entered  in  accordance  with  that  decision. 
Both  parties  appealed. 

H.  B.  jRoosevdt  for  the  plaintiff.  No  delay  in  the 
formal  issue  of  the  stock  would  prejudice  plaintiff,  nor  is 
such  issue  necessary  to  invest  him  with  the  rights  and  liabili- 
ties of  a  stockholder.  {Ohqffiin  v.  OummingSy  2  Heath,  76 ; 
Hara,^  etc,j  Plank  H.  Co.  v.  Hice^  7  Barb.,  157 ;  Thorj?  v. 
WoodhuU^  1  Sand.  Ch.,  411.)  All  dividends  declared  by  a 
corporation  must  be  general  on  all  the  stock.  {Ryder  v.  Alty 
etCy  R.  R.  Co.y  IS  111.,  516,  520 ;  Reese  v.  BL  of  Mont.  Co.y 
31  Penn.  St.,  78 ;  Lvli/ng  v.  At.  M.  Ins.  Co,^  45  Barb.,  510, 
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on  the  thirtieth  day  of  November  and  continned  bo  closed 
for  the  space  of  fifteen  days  thereafter.  A  notice  that  they 
would  be  so  closed  was  published  in  the  State  of  Indiana  on 
the  twenty-second  day  of  that  month ;  and  the  plaintiff  was 
informed  on  the  first  day  of  that  month  that  they  would  be 
closed  on  the  thirtieth.  On  the  16th  day  of  December,  1856, 
the  defendant  sent  by  mail  to  the  plaintiff  a  certificate,  dated 
December  3d,  1856,  for  eighty  shares  of  its  stock,  in  exchange 
for  the  said  bonds,  with  a  check  for  interest  thereon  from 
September  first  to  December  first,  which  was  received  on  or 
after  the  twentieth  of  the  same  month.  The  check  was 
forthwith  mailed  back  to  the  defendant,  by  the  plaintiff,  with 
a  letter  from  him  acknowledging  the  receipt  of  the  certificate, 
and  stating  that  the  check  was  returned  because  the  bonds  did 
not  call  for  any  return  of  interest  at  the  time  of  conversion. 

l/  On  the  17th  of  December,  1856,  the  defendant  declared  a 
dividend,  by  a  resolution  passed  on  that  day,  in  the  words 
and  figures  following,  that  is  to  say:  ^^At  a  meeting  of  the 
board  of  directors  of  the  Terre  Haute  and  Richmond  Rail- 
road Company,  held  Wednesday,  December  17th,  1856,  it 
was  ordered  that  a  dividend  of  seven  per  cent  be  declared  out 
of  the  surplus  earnings  of  the  road,  ending  November  thir- 

(/  tieth,  payable  January  sixth.  It  was  also  further  ordered 
that  a  stock  dividend  of  twenty  per  cent,  payable  in  stock 
and  charged  to  the  surplus  accountj  be  paid  to  the  holders  of 
stock  at  the  close  of  the  fiscal  year,  November  thirtieth ; 
fractional  shares  to  be  paid  in  cash."  Notice  thereof  was  on 
the  same  day  given  in  the  public  journals  of  Terre  Haute,  by 
the  secretary  of  the  defendant.  The  twenty-fourth  section 
of  the  charter  of  the  defendant  provided,  among  other 
things,  as  follows :  "  Semi-annual  dividends  of  so  much  of 
the  profits  as  the  corporation  may  deem  expedient,  shall  be 
made  on  the  first  Mondays  of  December  and  July,  annually, 
unless  the  directors  fix  on  a  different  day,  and  pay  the  stock- 
holders as  soon  thereafter  as  they  can  with  convenience." 
On  the  15th  day  of  January,  1856,  the  board  of  directors 
ordered  that,  thereafter,  the  fiscal  year  (which  had  previously 
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terminated  on  the  thirty-first  day  of  December)  should  termi- 
nate on  the  thirtieth  of  November,  and  that  the  dividend  be 
declared  on  the  bnsiness  of  the  board  for  the  six  months  end- 
ing May  thirty-first  and  November  thirtieth ;  and,  in  pur- 
suance thereof,  a  dividend  was  declared  on  June  20.  1856, 
payable  on  the  first  day  of  July  thereafter.  The  court  found 
that  the  dividend  payable  under  the  resolution  of  December 
17th,  1856,  was  declared  on  the  stock,  business  and  afiairs  of 
the  defendant,  as  the  same  stood  and  were  on  the  thirtieth 
day  of  November  in  that  year;  He  also  found  that  between 
January  and  Jnly,  1856,  the  plaintiff  was  informed  by  a  stock- 
holder in  said  company,  of  the  above  mentioned  resolution 
of  January  15th,  1856.  He  also  found  that  the  defendant 
bad,  on  previous  occasions,  always  closed  its  books  before 
declaring  a  dividend,  and  that  it  was  a  general  but  not  a  uni- 
versal custom,  among  companies,  to  close  the  books  before 
declaring  a  dividend ;  and  further,  that  the  extra  stock  divi- 
dend was  declared  from  earnings  from  business  up  to  Novem- 
ber 30th,  1856. 

Upon   the  preceding  facts   he   found,    as   conclusions  of 
law : 

1.  That  the  plaintiff  was  not  entitled  to  the  twenty  percent 
stock  dividend,  and 

2.  That  he  wad  entitled  to  the  seven  per  cent  cash  dividend 
with  interest  thereon. 

Judgment  was  entered  in  accordance  with  that  decision. 
Both  parties  appealed. 

a.  B,  Roaseodt  for  the  plaintiff.  No  delay  in  the 
formal  issue  of  the  stock  would  prejudice  plaintiff,  nor  is 
such  issue  necessary  to  invest  him  with  the  rights  and  liabili- 
ties of  a  stockholder.  {Cliaffiin  v.  OummingSj  2  Heath,  76  ; 
JETam,,  etc,,  Plank  H.  Co.  v.  Bzce^  7  Barb.,  157 ;  Thorp  v. 
WoodhvUy  1  Sand.  Ch.,  411.)  All  dividends  declared  by  a 
corporation  must  be  general  on  all  the  stock.  {Ryder  v.  AU.^ 
etc.^  R.  R.  Co.j  13  III,  516,  520 ;  Reese  v.  Rk.  of  Mont  Co.y 
31  Penn.  St.,  78 ;  Luli/ng  v.  At,  M.  Ins,  Co.^  45  Barb.,  510, 
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514 ;  Jones  v.  T.  H.  and  E.  R.  R.  Co.,  29  id.,  353 ;  March 
V.  East  R.  R.  Co.,  43  N.  H.,  515,  520 ;  Phelps  v.  F.  and 
M.  Bk,,  26  Conn.,  269.)  Plaintiff  can  sae  for  damages  to 
be  measured  by  the  amonnt  of  cash  and  interest  and  the 
market  value  of  the  extra  stock.  {Com.  Bk.  y.  KortrighL^ 
22  Wend.,  348 ;  31  Penn.  St.,  78.) 

Charles  P.  Ki/rkland  for  the  defendant. 

LoTT,  Ch.  C.  It  is  unnecessary  to  decide  whether  the  closing 
of  the  stock  and  transfer  books  of  the  defendant  on  the  80th 
day  of  November,  1856,  and  continuing  them  so  closed  for  fif- 
teen days  thereafter,  precluded  the  conversion  of  the  plaintiff '6 
bonds  into  stock  of  the  company  during  that  time.  Assuming, 
but  not  conceding  that  it  did,  the  fact  is  wholly  immaterial. 
The  dividends  in  question  were  not  declared  until  the  seven- 
teenth day  of  December,  and  the  books  having  been  re-opened 
on  the  day  previous,  the  conversion  thereupon  became  operative 
in  any  view  of  the  case.  This  result  or  effect  was  recognized 
and  declared  by  the  defendant's  transmission,  on  that  day,  by 
mail  to  the  plaintiff,  of  the  certificate  for  the  eighty  shares  of 
stock,  to  which  he  had  become  entitled  on  the  surrender  of 
his  bonds.  He  was,  therefore,  a  stockholder,  owning  the 
said  shares,  on  the  day  the  dividend  was'  declared.  There 
was  no  classification  of  stockholders,  distinguishing  those 
who  held  stock  under  and  by  virtue  of  an  original  subscrip- 
tion to  the  capital,  from  such  of  them  as  had  become  holders 
thereof  by  conversion  of  bonds  given  in  exchange  for  it. 
All  of  them  stood  in  the  same  relation  to  the  company 
without  any  preference  as  between  each  other.  They  were  the 
parties  beneficially  interested  in  the  property  belonging  to  it, 
whether  resulting  from  the  capital  contributed  or  the  profits 
that  had  accrued  from  its  business  or  otherwise ;  but,  until  a 
division  of  such  profits  was  made,  and  a  dividend  thereof  was 
declared  to  be  payable  as  the  result  of  such  division,  no  right 
to  any  part  thereof  was  vested  in  any  individual  stockholder 
as  his  own  separate  property.     This  principle  is  recognized 
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by  the  charter  of  the  defendant.  It  declares,  that  semi-annual 
dividends  of  so  much  of  the  profits  as  the  corporation  may 
deem  expedient,  shall  be  made  on  the  first  Mondays  of  Decem- 
ber and  July  annually,  unless  the  directors  shall  fix  a  differ- 
ent day,  which  shall  be  paid  to  the  stockholders  as  soon 
thereafter  as  such  payment  can  be  made.  This  provision 
not  only  shows  that  the  amount  of  profits  to  be  divided,  and 
the  time  of  such  division  are  left  to  the  discretion  of  the 
directors ;  but  it  clearly  contemplates  that  such  dividends, 
when  made,  shall  be  payable  to  those  parties  who  are  stock- 
holders at  the  time  of  making  them.  No  discrimination  or 
distinction  of  any  kind  whatever  between  them  is  made. 
The  ownership  of  the  stock  necessarily  carries  with  it  the 
right  to  all  the  advantages  and  benefits  incident  thereto.  It 
follows,  that  the  plaintiff,  as  the  owner  of  the  stock  which  he 
had  acquired  by  virtue  and  in  consequence  of  the  surrender 
of  his  bonds,  when  the  dividends  in  question  were  declared, 
was  entitled  to  participation  ratably  with  the  other  stock- 
hold^%  in  the  division  of  the  profits  whicli  were  then  divided, 
unless  the  facts  to  which  I  shall  now  refer  deprived  him  of 
that  right,  or  qualified  it  in  auy  degree. 

It  appears,  that  the  defendant's  board  of  directors,  on  the  15th 
day  of  January,  1856,  passed  a  resolution  that  thereafter  the 
fiscal  year  (which  had  previously  terminated  on  the  thirty-first 
day  of  December),'  should  terminate  on  the  thirtieth  of 
November,  and  that  the  dividends  should  be  declared  on  the 
business  of  their  road  for  the  six  months  ending  May  thirty -first 
and  November  thirtieth ;  and  the  judge  who  tried  the  issues, 
in  his  finding  of  facts,  has  found  that  the  plaintiff  was  aware 
of  that  resolution  before  he  sent  his  bonds  to  the  company 
for  conversion  into  stock.  He  also  found,  that  the  dividends 
declared  on  the  17th  day  of  December,  1856,  as  above  men- 
tioned, were  declared  on  the  stock,  business  and  affairs  of  the 
defendant  as  the  same  stood  on  the  thirtieth  day  of  November 
in  that  year ;  and  that  the  extra  stock  dividend  was  declared 
from  earnings  from  business  up  to  November  30,  1856.  It 
ifl  claimed,  on  behalf  of  the  defendant,  that  those  facts,  in  con- 
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uection  with  the  fact  that  the  stock  and  transfer  books  of  the 
defendant  were  closed  on  the  last  mentioned  day,  and  con- 
tinued so  closed  for  fifteen  days  thereafter,  entitled  those 
parties  only,  who  were  stockholders  at  the  end  of  the  fiscal 
year,  to  a  dividend  of  the  profits  then  accrued.  I  slwl 
unable  to  give  such  effect  to  those  facts.  That  resolution 
was  very  proper  for  the  government  of  the  directors  in  mak- 
ing an  annual  statement  of  the  business  of  the  company,  and 
determining  when  it  was  expedient  to  declare  dividends  out 
of  the  profits  resulting  from  its  business ;  and,  for  the  purpose 
of  ascertaining  the  amount  thereof,  to  fix  a  day  on  which 
the  estimate  of  those  profits,  as  shown  by  its  books,  should 
be  made.  Having  adopted  such  estimate  as  the  means  of 
determining  what  sum  it  was  expedient  to  distribute  among 
the  stockholders,  it  may  be  considered  to  have  been  a 
very  proper  regulation  that  no  stock  should  be  transferred  on 
its  books  for  a  limited  time,  so  that  a  ratable  apportionment 
of  the  amount  to  be  distributed  could  be  made  among  those 
who  appeared  to  be  the  owners  of  the  stock,  on  the  day  the 
dividend  was  declared.  Such  a  regulation  would  be  nsefhl 
to  prevent  the  confusion  and  embarrassments  that  would 
follow  frequent  transfers  during  the  time  the  apportionment 
was  being  made,  provided  the  dividends  were,  in  fact,  declared 
during  the  time  the  books  were  closed )  and  it  may  be,  that 
sharp-sighted  directors,  of  peculiar  and  extraordinary  finan- 
cial skill  and  ability  could  see  a  necessity  and  propriety  of 
closing  the  books  for  a  certain  and  definite  time,  and,  never* 
theless,  as  was  done  by  the  defendant,  postpone  the  making 
of  the  dividends  for  two  days  after  they  were  re-opened, 
during  which  time,  a  transfer  to  an  unlimited  extent  could 
be  made,  but,  I  confess,  that  the  efiicacy  or  utility  of  such 
action  is  not  apparent  to  me. 

It  is  also  claimed,  on  behalf  of  the  defendant,  that  the 
allowance  of  the  plaintiff's  claim  would  be  unjust  and  a 
wrong  to  those  who  were  stockholders  on  the  thirtieth 
November,  as  they  would  thus  be  obliged  to  share  the  profits 
made  up  to  that  time,  with  him  who  had  run  none  of  the 
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risks  of  the  business  during  the  six  months  ending  on  that 
day.  I*am  unable  to  see  any  injustice  in  such  a  proceeding  or 
action.  The  same  result  would  have  followed  if  the  conver- 
sion had  been  made  on  the  twenty-ninth  of  November,  and 
the  plaintiff  thereby  became  a  stockholder  on  that  day.  It  may 
moreover,  be  said,  that  if  the  defendant  had  sustained  losses 
after  the  plaintiff  became  a  stockholder,  to  an  amount  that 
would  have  rendered  his  stock  worth  much  less  than  the 
bonds  given  in  exchange  therefor,  he  would  have  been 
obliged  to  bear  the  loss  himself.  It  is  sufficient,  however,  to 
say  that  such  considerations  cannot  affect  the  plaintiff's  legal 
rights.  They  are  to  be  ascertained  and  determined  by  the 
terms  of  the  bonds  entitling  him  to  the  stock,  and  not  by  the 
consequences  resulting  from  the  acceptance  of  it ;  and  there 
is  nothing  in  the  facts  to  which  I  have  referred  that  justified 
or  allowed  the  defendant  to  exclude  the  plaintiff  from  a  par- 
ticipation, proportionate  to  such  stock,  with  the  other  stock- 
holders in  the  profits  to  be  divided  on  the  day  the  divi- 
dends were  declared.  The  resolution  declaring  them,  on  a 
fair,  and  as  I  think,  the  only  construction  that  can  be  claimed 
to  be  given  to  it,  included  the  plaintiff  among  the  stockholders 
entitled  to  the  cash  dividends.  It  was  in  that  respect  gene- 
ral, making  no  discrimination  or  difference  between  any  of 
the  stockholders.  The  only  limitation  or  restriction,  imposed  in 
reference  thereto,  related  to  the  earnings  from  or  out  of  which 
they  were  declared,  but  it  made  no  designation  in  terms  of 
the  holders  of  the  stock  at  the  time  the  books  were  closed,  or 
on  any  day  before  the  passage  of  the  resolution,  as  the  parties 
entitled  thereto ;  and  it  may  be  inferred,  from  the  fact  that 
the  stock  dividends  were  made  payable  to  those  only,  who 
were  such  holders  at  the  close  of  the  fiscal  year,  that  there 
was  no  limitation  as  to  the  cash  dividend  intended. 

The  judge  who  tried  the  case,  therefore,  correctly  decided 
that  the  plaintiff  could  recover  it,  and  the  judgment  entered 
in  accordance  therewith  was  right,  and  that  in  affirmance 
thereof  by  the  General  Term,  should  be  affirmed,  with  costs 
of  the  appeals  to  the  plaintiff*.    The  judgments,  so  far  as  they 
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disallowed  the  stock  dividends,  were  erroneous,  and  most  be 
reversed,  and  a  new  trial  in  reference  to  the  claim  th^efor  is 
ordered  with  costs  to  abide  the  event. 

Reynolds,  C.  It  was,  unquestionably,  the  pnrpose  of  the 
plaintiff  to  convert  his  bonds  into  the  stock  of  the  company 
before  the  30th  of  November,  1856.  If  he  had  accomplished 
this  purpose  it  cannot,  I  think,  be  doubted  but  that  he  would 
have  been  entitled  to  participate  in  the  cash  and  stock  divi- 
dends subsequently  declared  upon  the  stock  and  business  of 
the  company  for  tlie  six  months  ending  on  the  day  named. 
If,  in  this,  he  would  have  gained  any  substantial  advantage 
to  himself  beyond  that  enjoyed  by  any  other  of  the  stock- 
holders, there  could  have  been  no  just  ground  of  complaint 
for  his  right  to  do,  as  he  intended  to  have  done,  was  nomi- 
nated in  the  bond.  The  money  which  the  holders  of  bonds 
loaned  to  the  company  was  doubtless  employed  to  enlarge  its 
business  and  enhance  the  value  of  its  stock,  and  it  was  the 
privilege  of  the  plaintiff  at  any  time  to  change  his  position  as 
a  creditor  to  that  of  a  stockholder  in  the  company  upon  the 
surrender  of  his  bonds  according  to  their  tenur  and  etiect. 
Contrary  to  his  expectations,  the  plaintiff's  bonds  did  not 
reach  the  office  of  the  company  for  convei'sion  into  stock  until 
the  3d  day  of  December,  1856,  after  the  transfer  books  had 
been  closed,  preparatory  to  making  the  usual  semi-annual 
dividends ;  and  of  this  the  plaintiff  was  immediately  advised. 
On  the  sixteenth  of  December  a  certificate  of  ei/j^htv  shares 
of  the  defendant's  stock,  dated  on  the  third,  was  forwarded  to 
the  plaintiff  by  mail,  and  on  the  17th  of  December,  1856,  the 
directors  of  the  company  declared  a  cash  dividend  of  seven 
per  cent  and  an  extra  dividend  of  twenty  per  cent,  payable 
in  the  stock  of  the  company,  ^^  on  the  stock,  business  and  affairs 
of  the  company  as  the  same  stood  and  were  on  the  said  30th 
day  of  November,  1856." 

The  question  whether  the  plaintiff  was  legally  entitled  to 
both  or  either  of  the  dividends  thus  declared  is  not  free  from 
difficulty,  and  mainly  depends,  I  think,  upon  the  power  of 
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the  directors  of  the  company  in  declaring  a  dividend  to  dis- 
criminate between  its  Btockholdei*s  for  any  reason  whatever, 
and  it  is  not  important  to  consider  whether  the  plaintiff  is  to  be 
regarded  as  a  stockholder  on  the  3d  or  on  the  16th  of  Decem- 
ber, 1856,  for,  in  either  case,  he  was  a  stockholder  before  the 
dividend  was  actually  declared.  No  such  power  of  discrimi- 
nation is  conferred  by  the  charter  of  the  company ;  and  if  it  can 
be  said  to  exist  at  all,  it  must  rest  upon  general  principles  of  law. 
It  is  certainly  true,  as  a  general  mle,  that  a  stockholder  in 
a  corporation  has  an  interest,  in  proportion  to  his  stock,  in  all 
the  corporate  property,  and  has  a  right  to  share  in  any  surplus 
of  profits  arising  fro'm  its  use  and  employment  in  the  business 
of  the  company :  and  this  legal  right  does  not  depend  upon 
the  question  whether  he  is  a  stockholder  of  long  standing  or 
of  recent  date.  The  moment  a  person  becomes  a  stockholder 
in  a  corporation  all  the  incidents  of  interest  or  qnctai  owner- 
ship in  the  corporate  property  attach.  Where  stock  is 
transferred  from  one  person  to  another,  no  question  could  be 
made  as  to  the  right  of  the  stock  to  participate  in  any  subse- 
quent dividend  ;  and  I  do  not  discover  that  there  can  be  any 
difference  between  stock  obtained  by  the  conversion  of  bonds 
and  stock  which  has  long  existed  and  transferred  on  the  books 
of  the  company  immediately  before  the  declaration  of  a  divi- 
dend. It  was,  as  before  said,  the  right  of  the  plaintiff  to  \ 
convert  his  bonds  into  stock  whenever  he  elected  to  so  do  ; 
and  when  stock  for  his  bonds  was  issued  to  him  he  was  equal 
in  right,  to  the  amount  of  his  stock,  with  every  other  of  his 
associate  stockholders,  and  I  am  unable  to  discover  any  prin- 
ciple by  which  the  directors  had  authority  to  make  any  dis- 
crimination between  them.  If  such  a  rule  shonld  be  approved 
it  might  result  in  very  great  disasters  to  holders  of  corporate 
stock.  Unless  in  some  way  restrained  by  legislation  the 
power  to  discriminate  would  rest  in  the  discretion  of  the 
directors  and  be  liable  to  very  great  favoritism  and  abuse. 

The  circumstance  that  the  directors  have  adopted  some 
particular  day  as  the  close  of  the  corporate  fiscal  year,  or  that 
special  days  are  adopted  for  declaring  dividends,  or  that  it  is 
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fonnd  convenient  to  close  the  transfer  books  for  any  purpose 
does  not,  in  any  way,  impair  the  legal  rights  of  a  stockholder 
to  share  in  dividends  snbseqnently  declared,  although  the 
closing  the  books  would,  to  some  extent,  embarrass  the  trans- 
fer of  stock.  {Jones  v.  Terre  Haute  cmd  Richmond  R,  R. 
Go.^  20  Barb.,  858 ;  Liding  v.  TJie  AUcmtic  Mutual  Ins.  Co.^ 
46  id.,  510,  514 ;  PJidps  v.  The  Farmer^  Bk.,  26  Conn., 
269;  March  v.  Eastern  R.  Co.^  43  N.  H.,  515;  Foote, 
appellant,  22  Pick.,  299,  804 ;  Grange  v.  Bassett,  98  Mass., 
462  ;  Rider  v.  The  Alton,  etc.,  R.  R.  Go.,  13  lU.,  516,  520  ; 
Reese  v.  Bk.  o/  Montgomery  Go.,  81  Penn.  State,  78.) 

As  has  been  said,  before  a  dividend  is  declared,  all  the 
property  of  the  corporation  belongs,  in  fact,  jointly  to  all  the 
stockholders,  the  legal  title  being  in  the  corporate  body  and 
its  affiiirs  managed  by  the  directors  as  trustees  for  the  stock- 
holders. After  a  dividend  is  declared,  each  stockholder  has  a 
right  in  severalty  to  his  particular  proportion  ;  and  this  right 
cannot,  I  think,  be  abridged  by  any  discrimination  of  the 
directors  in  any  form  whatever  {Goles  v.  Bk.  of  England, 
10  Ad.  &  Ell.,  489 ;  Feistd  v.  King's  College,  Ga/mbridge,  10 
Beav.,  491 ;  Oity'of  Ohio  v.  Cleo.  and  ToUdo  R.  R.,  6  Ohio 
St.,  489 ;  Garpenter  v.  iT.  Y.  and  N.  H.  R.  R.,  5  Abb- 
Pr.,  277 ;  King  v.  Patterson  and  R.  R.  R.  R.,  29  N.  J. 
[5  Dutch.],  82;  Brown  v.  Lehigh  Goal  and  Nov,  Co.,  9 
Penn.  St.,  270 ;  Oranger  v.  Bassett,  98  Mass.,  462),  and  an 
action  may  be  maintained  against  the  company  for  a  refusal 
to  pay  after  demand. 

It  is  sufficient  in  this  case  that  the  bonds  of  the  plaintiff 
had  been  converted  into  stock  before  the  dividends  in  ques- 
tion were  declared,  and,  I  think,  the  plaintiff  was  entitled  to 
recover  both,  and  judgment  should  be  rendered  accordingly. 

Eabl,  C.  (dissenting).  The  plaintiff  was  entitled  to  have 
his  bonds  converted  into  stock  whenever  he  should  demand 
it,  and  deliver  his  bonds  at  Terre  Haute,  at  the  office  of 
the  company.  He  chose  the  agency  of  the  mail  to  make  the 
demand  and  delivery;  and,  although  he  mailed  the  bonds 
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on  the  twenty-sixth  of  November,  they  did  not  reach 
the  defendant's  o£Sce  until  the  third  of  December;  and 
hence,  they  were  not  delivered  to  the  company  for  con- 
version antil  that  day.  For  the  purposes  of  this  action, 
therefore,  the  plaintiff  must  be  treated  as  if  ho  had  delivered 
the  bonds,  demanded  their  conversion,  and  received  his  stock 
on  that  day.  The  plaintiff  cannot  maintain  this  action 
upon  the  theory  that  a  dividend  was  actually  declared  to 
him  upon  his  stock,  because  the  justice  has  found,  upon  £acts 
abundantly  warranting  it,  that  the  dividend  was  declared  upon 
the  stock  of  the  company  as  it  stood  on  the  thirtieth  day  of 
^November.  The  action  must  then  be  maintained,  if  at  all, 
npon  the  theory  that  a  wrong  was  done  the  plaintiff  by  not 
including  his  eighty  shares  in  the  stock  upon  which  the  divi- 
dend was  declared ;  and  that  involves  the  question  whether 
he  was  legally  entitled  to  a  dividend  upon  his  stock  from  the 
profits  and  surplus  earned  before  the  stock  was  in  existence. 
Upon  what  principle  is  he  legally  or  equitably  entitled  to 
such  a  dividend  ?  Prior  to  December  third  he  was  a  creditor 
of  the  corporation,  and  not,  as  to  this  stock,  a  member. 
Neither  his  capital  nor  his  skill  had  in  any  way  contributed 
to  the  profits  which  had  been  earned ;  they  had  been  earned 
by  the  capital  and  skill  of  others,  and  npon  every  principle 
of  equity  and  jnstil;e,  it  seems  to  me,  belonged  to  the  other 
stockholders.  On  the  third  of  December  he  was  entitled  to 
become  a  stockholder ;  but  it  does  not  follow  that  that  gave 
him  the  right  to  share  in  all  the  profits  that  had  been  earned 
np  to  that  time.  He  was  informed  by  the  company,  before 
his  bonds  were  converted,  that  he  would  not  share  in  those 
profits,  and  he  took  his  stock  with  this  knowledge.  How  can 
he  justly  complain  ?  The  company  had  agreed  that  he  could 
take  stock  at  par  for  his  bonds ;  and  it  would  follow  that 
from  the  time  he  became  a  stockholder  he  would  be  entitled 
to  all  the  privileges  and  benefits  of  a  stockholder,  on  a  foot- 
ing of  equality  with  his  associates.  But  the  company  never 
agreed  with  him,  and  it  is  not  implied,  from  what  they  did 
agree,  that  when  he  became  a  stockholder,  his  Hghts  should 
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reach  both  backward  and  forward,  and  he  should  be  entitled 
to  share  in  the  profits  which  had  been  earned  while  he  was  a 
creditor  of  the  company,  receiving  interest  upon  his  bonds. 
I  infer  that  plaintiff  had  been  paid  the  interest  upon  his 
bonds,  to  September,  for  three  months  of  the  period  for 
which  the  cash  dividend  was  declared.  Suppose  his  interest 
for  six  months  had  fallen  due  and  been  paid  December  first, 
could  he  the  next  day  have  demanded  a  conversion  of  his 
bonds  and  a  share  in  a  dividend  to  be  made  for  the  same 
time  t    It  seems  to  me  clearly  not. 

The  directors  of  this  company  were  its  general  agents  and 
trustees  for  the  management  of  its  business,  and,  in  the  exer- 
cise of  their  discretion,  as  an  inducement  to  the  conversion 
of  the  bonds,  they  probably  had  the  right  to  agree  with  the 
plaintiff  that  he  might  share  with  all  the  other  stockholders 
in  the  profits  which  had  been  earned ;  and  such  an  agreement 
would  not  have  involved  a  breach  of  trust  on  their  part. 
But  they  did  not,  and  were  not  obliged  to  make,  such  an 
agreement,  and  were  guilty  of  no  breach  of  timst  in  refusing 
to  permit  the  plaintiff  thus  to  share. 

I  do  not  see  upon  what  theory  the  courts  below  could  allow 
the  plaintiff  to  share  in  the  cash  dividend  and  not  in  the 
stock  dividend.  His  right  to  each  depends  upon  precisely 
the  same  principle ;  and  if  he  was  entitled  to  either  he  was 
entitled  to  both.  It  is  probable  that  the  difference  was  made 
because  of  the  wording  of  the  resolution  as  to  the  cash  divi- 
dend. The  resolution,  in  terms,  confined  the  stock  dividend 
to  those  who  were  stockholders  on  the  thirtieth  of  November ; 
whereas  the  cash  dividend  is  general.  But  the  resolution  is 
not  a  record  nor  a  contract  which  cannot  be  contradicted  or 
explained ;  and  the  facts  of  the  case  showed  and  the  justice 
expressly  found,  that  both  dividends  were  declared  upon  the 
stock  as  it  existed  November  thirtieth. 

In  any  view,  therefore,  I  can  take  of  this  case,  the  plaintiff 
was  not  entitled  to  either  of  the  dividends,  and  the  judgment 
should  be  reversed  and  new  trial  granted,  costs  to  abide 
event. 
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For  judgment  in  accordance  with  o^Hnioas  of  Loir,  Gh.  O., 
and  RsTNOLDS,  C,  Lorr,  Gh.  G.,  Bstnoldb  and  Dwioht, 
CC. 

For  the  reversal,  Eabl  and  Gbat,  GG. 

Judgment  affirmed  as  to  cash  dividend,  and  reversed  and 
new  trial  granted  as  to  stock  dividend. 


HsNBY  A.  RiNDGE,  Respondent,  v.  Edward  D.  Bakbb, 

Appellant. 

Where,  under  a  parol  agreement  between  two  adjoining  proprietors  to 
Jointly  build  a  party  wall^  one-half  on  the  premises  of  each,  the  parties 
have  gone  on  and  built  a  portion  of  the  wall;  one  party,  who  has  pre- 
pared his  materials  and  planned  his  buHding  in  view  of  and  relying  upon 
the  performance  of  the  contract,  upcxi  the  refusal  of  the  other  to  pro- 
ceed, is  not  limited  to  an  action  for  speclAc  performance,  but  may,  after 
notice  to  the  other,  complete  the  wall  and  recover  of  the  other  one-half 
the  expense.    (Lott,  Ch.  C,  and  Eabl,  C,  dissenting.) 

Boch  an  action  is  not  purely  an  acti(»  at  law  but  is  one  of  equitable  cog- 
nizance, it  being  not  for  a  breach  of  the  parol  contract  but  for  money 
by  way  of  performance.    (Dwioht,  C.) 

(Submitted  January  8, 1874;  decided  May  term,  1874) 

AppEAi^from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department^  in  favor  of  plaintiff, 
entered  upon  an  ordar  denying  a  motion  for  a  new  trial,  and 
directing  judgment  upon  a  verdict 

This  action  was  brought  by  plaintiff  to  recover  one-half  the 
expense  of  building  a  party  wall  between  the  premises  of  the 
parties. 

Plaintiff  was  the  owner  of  a  lot  of  ground  adjoining  one 
owned  by  the  defendant  in  the  village  of  Norwich,  Chenango 
county,  and  being  respectively  desirous  of  improving  their 
grounds  by  the  erection  of  buildings  thereon,  they  agreed  by 
parol,  in  April,  1869,  to  construct  a  basement  or  cellar  wall 
of  stone  eight  feet  high,  one-half  of  the  width  of  which  should 
stand  upon  the  plaintiff's  land  and  the  other  half  upon  the 
SicKELS— Vol.  XIL        27 
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defendant's  land,  and  to  build  upon  the  stone  wall  a  partition 
of  wood  between  their  respective  buildings.  This  agreement, 
as  the  plaintiff  testified,  was  before  the  commencement  of  the 
construction  of  the  stone  wall  so  far  modified  that  the  parti- 
tion above  the  stone  wall  was  to  be  constructed  of  brick 
instead  of  wood.  The  agreement,  except  so  far  as  it  related 
to  its  modification,  was  not  denied  by  the  defendant.  The 
modification  was  denied,  and  the  conflict  of  evidence  between 
the  respective  parties  and  their  witnesses  on  this  point  was 
settled  by  the  jury  who,  in  answer  to  an  interrogatory  sub- 
mitted by  consent  of  the  counsel  for  the  respective  parties, 
found,  in  substance,  that  the  defendant  did  agree  to  such 
modification  of  the  contract  and  to  join  the  plaintiff  in  the  con- 
struction of  the  brick  wall.  In  pursuance  of  this  agreement 
each  party,  at  his  own  expense,  built  four  feet  in  height  of 
the  cellar  or  basement  wall  of  stone  sixty  feet  in  length, 
twenty-one  inches  in  thickness  at  the  base,  one-half  upon  the 
land  of  each  and  near  the  top  so  gradually  narrowed  as  to 
leave  a  space  on  its  top  of  about  one  foot  in  width,  sufficient 
to  receive  a  superstructure  of  brick.  Each  party  laid  upon 
this  wall,  thus  constructed,  sleepers  upon  which  to  rest  the 
first  fioor  of  their  respective  buildings.  The  plaintiff  so  con- 
structed the  cellar  or  basement  wall  of  his  building  as  to 
correspond  to  the  basement  stone  wall  erected  by  the  parties, 
and  procured  his  building  timber  to  be  cut  the  proper  length 
for  use  in  the  brick  wall,  in  the  construction  of  which  the 
defendant  had  agreed  to  join  him.  This  being  done  the 
defendant  refused  to  join  the  plaintiff  in  the  construction  of 
the  brick  wall,  whereupon  the  plaintiff  gave  him  notice  to 
join  in  its  construction,  and  that,  in  case  of  his  failure  to  do 
so,  he  should  proceed  and  construct  it  and  compel  him  to  pay 
one-half  of  the  expense  of  its  construction.  The  defendant 
not  only  again  refused  to  join  the  plaintiff  in  its  construction, 
but  forbade  the  plaintiff  from  constructing  it  on  the  defend- 
ant's premises.  The  plaintiff  then  proceeded  and  constructed 
the  wall  and  brought  this  action  to  recover  one-half  of  the 
necessary  expenses  of  its  construction.    The  defendant,  in 
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the  progress  of  the  trial  and  in  dne  season,  objected  not  only 
to  the  admissibility  of  parol  evidence  to  prove,  but  to  its  com- 
petency to  establish  an  agreement  between  the  parties  to 
construct  this  party  wall,  and  excepted  to  the  ruling  of  the 
judge  in  admitting  such  evidence  and  overruling  his  objec- 
tion, and  at  the  close  of  the  evidence  moved  for  a  nonsuit 
upon  various  grounds,  and,  among  them,  that  no  agreement 
was  proven  to  have  been  made  which  authorized  the  plaintiff 
to  build  the  wall ;  that  his  remedy,  if  he  had  any,  was  by  an 
;  ction  for  specific  performance.  His  motion  was  denied  and 
be  excepted,  as  he  did,  also,  to  his  refusal  to  charge  the  jury 
that  the  plaintiff  could  not  recover  for  the  value  of  anything 
done  by  him  in  the  construction  of  the  wall  after  notice  not 
to  lay  brick  on  the  defendant's  premises. 

The  judge  charged  the  jury,  in  substance,  that  if  they 
found  that  the  agreement  referred  to  had,  as  it  was  claimed 
by  the  plaintiff,  been  made,  and  that  the  plaintiff,  after  notice 
to  the  defendant  to  join  in  its  construction  and  the  defend- 
ant's refusal  to  do  so  constructed  it  himself,  he  was  entitled 
to  their  verdict  for  the  value  of  one-half  of  the  wall,  referring 
to  the  cost  of  its  costruction  to  be  considered  by  them  as  one 
criterion  of  its  value,  to  which  the  defendant  excepted.  The 
jury  rendered  a  verdict  for  the  plaintiff. 

Exceptions  were  ordered  to  be  heard  at  first  instance  at 
General  Term. 

Charles  Mason  for  the  appellant.  The  right  to  erect  and 
maintain  the  wall  created  an  easement  in  favor  of  plaintiff's 
estate  and  against  the  defendant's.  {Ketdtas  v.  Penfoldy  4 
E.  D.  S.,  122 ;  Wyman's  Effrs.  v.  RingoU,  1  Bradf.,  52-62 ; 
Bv/rlock  V.  Peek^  2  Duer,  90 ;  Eno  v.  Dd.  VecchiOy  4  id.,  5^; 
PaHridge  v.  CrUhert^  16  N.  Y.,  601 ;  Gampbdl  v.  Mesier^  4 
J.  Ch.,  334 ;  affirmed,  6  id.,  21 ;  Sherrod  v.  dsco^  4  Sandf;, 
480 ;  Brown  v.  Pentz^  11  N.  Y.  Leg.  Obs.,  24,  28  ;  Brondage 
V.  WarTier,  4  Hill,  145  ;  Bradhee  v.  ChrisSs  Hospital^  4  M. 
&  G.,  714 ;  5  Scott  N.  R,  791 ;  MiUer  v.  Avh,  and  S.  JR. 
R.  Co.y  6  Hill,  61 ;  Brooks  v.  Curtis^  50  N.  Y.,  639  ;  Rogers 
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V.  ZinsheimeTj  id.,  646.)  The  right  to  erect  the  wall  being 
an  easement,  a  parol  license  was  not  safficient,  it  could  onlj 
be  acquired  by  grant.  {MiUer  v.  Avh.  and  S.  JS.  JR.  Co.j  6 
Hill,  61 ;  Washb.  on  Easements,  58 ;  Wolfe  v.  I^rost,  4  Sand£ 
Ch.,  72 ;  Pitidn  v.  Z.  /.  H.  R.  Co.,  2  Barb.  Oh.,  221 ;  Sddm 
V.  Del.  and  H.  Canal  Co.,  29  N.  T.,  684 ;  HoughtaUng  v. 
Hoitghialing,  5  Barb.,  379.)  The  fact  that  plaintiff  had 
gone  on  and  expended  money  in  erecting  walls  on  his  lands 
on  the  strength  of  the  parol  agreement,  does  not  take  the 
case  out  of  the  statute.  {Miller  v.  AiA.  and  S.  R.  R.  Co., 
6  Hill,  61 ;  Mumford  v.  Whitmy,  16  Wend,,  380 ;  Brown 
V.  Woodworth,  5  Barb.,  650 ;  Day  v.  R.  T.  C.  R.  R.  Co.,  31 
id.,  548 ;  Jamieson  v.  MHUmam,,  8  Duer,  265.)  The  agree- 
ment being  a  mere  license  was  revocable  at  the  pleasure  of 
the  defendant.  {Pierrepont  v.  Bwma/rd,  6  N.  Y.,  279,  and 
cases  above  cited.)  Although  defendant  had  voluntarily  per* 
formed  part  of  the  agreement,  he  could  not  be  compelled  to 
perform  the  balance.  {Baldwin  v.  Palmer,  10  N.  T.,  232 ; 
Collier  v.  Coats,  17  Barb.,  474.)  The  court  erred  in  charg- 
ing that  plaintiff  was  entitled  to  a  verdict  for  one-half  of  the 
brick  wall.  {Peoh  v.  Day,  1  L^.  Obs.,  812.)  The  only 
relief  plaintiff  was  entitled  to  was  a  suit  in  equity  to  compel 
defendant  to  perform  his  agreement.  (Robertson  on  Frauds, 
35,  138  [2d  Am.  ed.].) 

E.  H.  Prindle  for  the  respondent.  The  partial  perform- 
ance of  the  agreement  by  defendant  was  enough  to  take  it 
out  of  the  statute  of  frauds.  (Will.  £q.  Jur.,  283.)  Equity 
will  compel  defendant  to  pay  one-half  of  the  expense.  (Will. 
Eq.  Jur.,  116 ;  Campbell  v.  Hester,  4  J.  Ch.,  384;  3  Kent's 
Com.,  437,  note  to ;  Blooh  v.  Isham,  7  Am.  L.  Reg.  [N.  S.].) 
The  agreement  was  not  within  the  statute  of  frauds. 
{Lower  v.  Winlers,  7  Cow.,  263  ;  Frear  v.  HardenburgK,  5 
J.  R.,  275  ;  Bonnon  v.  Urton,  3  Iowa,  328  ;  SkUkm  v.  JSearSy 
10  id.,  223 ;  Boze  v.  Dams,  14  Tex.,  381 ;  MoLamey  v. 
Pettigrew,  3  £.  D.  8.,  Ill,  and  cases  there  cited.) 
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GsAT,  0.  The  contract,  under  which  the  parties  com- 
menced and  proceeded  in  the  conBtrnction  of  the  party 
waU,  was  for  an  interest  in  land,  an  easement  which  could 
not  haye  been  acquired  by  parol ;  and  the  defendant's  failure 
to  perform  it,  however  injurions  that  failure  may  have  been 
to  the  plaintiff,  would  not,  had  the  contract  remained  wholly 
unexecuted,  iiave  afforded  him  a  cause  of  action.  But,  the 
defendant  having  proceeded  with  the  plaintiff  in  its  execu- 
tion, so  far  as  to  lead  the  plaintiff  to  believe  that  the  contract 
was  made  not  only  in  good  faith  but  that  it  would  be  fully 
executed  on  the  part  of  the  defendant,  insomuch,  that  the 
plaintiff  had  contributed  his  share  to  the  construction  of  that 
part  of  the  wall  which,  by  the  contract  was  to  be  mide  of 
stone ;  had,  at  the  same  time,  constructed  the  cellar  or  base- 
ment walls  in  his  own  apartment  to  conform  to  the  pai*ty 
wall  thus  constructed  by  the  equal  contribution  of  the  parties ; 
and  had  also  procured  his  timber  for  use  in  the  constriction 
of  the  residue  of  his  building,  to  be  cut  of  the  length  requisite 
for  use  in  the  brick  wall,  which,  by  theii'  agreement,  the 
defendant  was,  after  the  completion  of  the  stone  wall,  to  join 
in  constructing  upon  it.  His  failure,  at  this  stage  of  the  per- 
formance of  the  contract,  by  refusing  to  join  in  that  part  of 
the  party  wall  which  was  to  consist  of  a  brick  wall  above  and 
to  rest  upon  the  stone  wall,  operated,  under  the  circumstances, 
as  a  fraud  upon  the  plaintiff;  and,  hence,  in  an  action  for 
specific  performance  an  equitable  estoppel  upon  the  defend- 
ant would  have  been  established,  and  with  the  right  of  the 
plaintiff  to  a  decree  against  the  defendant  for  a  specific  per- 
formance of  the  contract ;  or,  in  other  words,  that  he  join 
the  plaintiff  in  constructing  the  brick  wall,  as  the  jury  in 
answer  not  only  to  the  interrogatory  submitted  to  them,  but 
in  substance,  by  their  general  verdict,  found  he  had  agreed  to 
do.  (2  Story  Eq.  Jur.,  §  750 ;  Willard  Eq.  Jur.,  283 ; 
Malins  v.  JBrovm^  4  N.  Y.,  403,  407,  411.)  But,  because 
the  plaintiff  had,  and  might  have  pursued  this  remedy,  it  by 
no  means  proves  that  he  had  no  other  remedy  equitable  in  its 
character,  which  would  produce  the  same  result  in  less  time 
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and  at  less  expense,  and,  under  the  circumstances,  better 
adapted  to  the  ends  of  justice  in  a  case  like  the  one  under 
consideration.  The  time  which  would  necessarily  have  been 
consumed  in  the  prosecution  of  an  action  for  specific  per- 
formance, and  the  consequent  delay  in  the  erection  of  the 
wall  would,  under  the  exigency  of  the  case  in  hand,  and 
with  all  needful  arrangements  by  the  plaintiff  for  completing 
his  half  of  the  wall,  and  using  it  in  the  construction  of  other 
parts  of  his  building  resulted  in  damages  to  him  nearly  as 
great,  if  not  greater,  than  the  expenses  incurred  in  construct- 
ing the  defendant's  half.  Such  a  remedy  was,  therefore,  so 
inexpedient  as  to  amount  to  a  denial  of  justice,  and  if  the  plain- 
tiff has  no  other  equitable  remedy,  or  is  not  permitted  to  avail 
himself  of  one,  he  must  bear  with  conceded  injustice  and  blame 
the  law.  Such  a  state  of  things  ought  not  to  be  tolerated,  and 
need  not  be,  where  established  equitable  principles  prevail. 
If  the  wall  had  been  constructed  at  the  joint  expense  of  both 
parties,  as  in  good  conscience  it  should  have  been,  and  repairs 
upon  it  had  become  necessary,  each  party  would  have  been 
obliged  to  contribute  to  them,  and  if  either  party,  after  notice 
by  the  other  to  do  so,  had  declined,  the  party  giving  the  notice 
(as  the  plaintiff  did  in  this  case),  might  have  proceeded,  made 
the  repaira,  and  maintained  his  action  for  the  amount  of 
one-half  of  the  expense  incurred  in  making  them,  upon  the 
ground  that  the  benefit  was  equal,  and  that  even-handed  jus- 
tice would  compel  each  party  to  bear  his  share  of  the  burden. 
{Campbdl  v.  Meeiery  4  John.  Ch.,  334,  338,  339.) 

A  decree  for  specific  performance  is  nothing  more  or  less 
than  a  means  of  compelling  a  party  to  do  precisely  what  he 
ought  to  have  done  without  being  coerced  by  a  court.  Such 
a  decree  might  well  go  further,  and  provide,  that  in  case  of  delay 
by  the  defendant  beyond  some  reasonable  time,  to  be  fixed  by 
the  court,  after  notice  of  the  decree,  the  plaintiff  might 
proceed  and  erect  the  wall,  one-half  of  the  necessary  expense 
of  which  should  be  paid  by  the  defendant.  And,  now  that 
the  plaintiff  has,  after  due  notice,  borne  the  defendant's  share 
of  the  burden,  and  done  exactly  what  would  necessarily  by  a 
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decree  for  specific  performance  have  been  adjadged,  that  the 
defendant  ought  to  have  done  without  suit,  no  good  reason 
can  be  aasigned  why,  when  the*  exigency  of  the  case  has  ren- 
dered the  remedy  by  action  for  specific  performance  wholly 
inadequate  to  accomplish  the  ends  of  justice,  the  defendant 
should  not  be  held  responsible  for  his  share  of  the  burden 
when  it  is  shown  that  in  equity  he  ought  to  do  so,  upon  the 
same  principle  that  a  party  who  ought  in  equity  to  contribute 
one-half  of  the  necessary  expense  of  repairing  a  wall  is  bound, 
after  notice  and  refusal,  to  pay  the  adjoining  owner  who  has 
repaired  it  one-half  of  the  necessary  expenses  of  the  repairs ; 
and,  notwithstanding  the  facts  which  establish  the  equitable 
obligation  to  build  may  be  widely  different  trom  such  as 
would  establisli  an  equitable  obligation  to  repair,  yet  the 
principle  upon  which  contribution  is  enforced  is  the  same  in 
each  case.  Contribution  was  at  one  time  enforced  only  in  a 
court  of  equity,  and  it  was  said  by  Baron  Pabkb  (6  M.  &  W., 
168),  that  Lord  Eldon  regretted,  not  without  reason,  that 
courts  of  law  had  ever  assumed  jurisdiction  of  the  subject ; 
they  have,  nevertheless,  done  so,  and  as  Justice  Bbonson  said 
in  JVortanv,  Coons  (3  Denio,  130, 132),  "  borrowed  their  juris- 
diction on  this  subject  from  courts  of  equity,  and  along 
with  it,  taken  the  maxim  that  equality  is  equity."  And  Story, 
in  his  work  upon  contract  (  2d  vol.,  §  885),  referring  to  con- 
tributio]>by  co-sureties  or  co-guarantors,  says,  it  was  formerly 
questioned  whether,  at  law,  contribution  could  be  enforced 
without  some  positive  agreement  to  that  effect ;  but  it  is  now 
well  established  that  it  may  be  enforced  both  in  law  and 
equity.  The  right  to  maintain  such  an  action  at  law  has  not, 
in  this  State,  been  questioned  in  modern  times,  and  especially 
where  the  remedy  can  be  as  conveniently  administered  in  an 
action  at  law  as  in  equity,  since  both  are  administered  by  the 
same  judge. 
The  judgment  should  be  afiirmed. 

DwiGHT,  0.    This  is  an  action  brought  to  recover  the  one- 
*])ialf  of  the  amount  of  the  expense  incurred  by  the  plaintiff 
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in  building  a  party  wall  between  the  premises  of  the  plain- 
tiff and  the  defendant.  The  plaintiff  bases  his  right  of  action 
on  a  parol  agreement  between  him  and  the  defendant.  It 
appeared  at  the  trial,  according  to  the  testimony  of  both  par- 
ties, that  there  had  been  such  an  agreement  to  build  a  stone 
wall,  which  was  suitable  as  a  foundation  for  a  partition  wall 
to  rest  upon,  and  that  was  actually  carried  out  by  their 
mutual  consent  and  acts.  Whether  there  was  an  agreement 
to  go  further,  and  to  build  a  party  wall,  was  contested.  The 
plaintiff's  claim  was,  that  there  was  an  agreement  to  build  at 
joint  expense,  a  wooden  partition  between  buildings  to  be 
erected  on  the  respective  lots  of  the  parties,  and  that  this  waa 
afterward  so  modified  as  to  substitute  a  brick  partition  wall 
in  its  place.  The  question  was  submitted  to  the  jury  in  the 
following  form ;  ^^  Did  the  defendant,  E.  D.  Baker,  agree 
with  the  plaintiff,  H.  A.  Rindge,  that  he  would  join  with  said 
Bindge  in  the  building  of  the  brick  wall  in  question  1 "  The 
jury  found  in  the  affirmative. 

The  form  in  which  the  case  is  presented  for  the  conndera- 
tion  of  this  court  is,  assuming  the  existence  of  the  parol 
agreement,  and  that  the  foundation  wall  was  actually  built 
by  both  parties,  and  that  the  defendant  now  refuses  to  go  on 
and  complete  the  brick  portion  of  the  wall,  can  the  plaintiff, 
npon  due  notice,  complete  that  portion  of  the  wall  at  his  own 
expense,  and  recover  from  the  defendant  his  proportion  of  the 
outlay  i  It  is  to  be  observed  that  this  is  not  the  ordinary  case 
of  an  easement  created  by  parol,  but  that  it  is  a  more  special 
inquiry,  whether  a  parol  agreement  to  build  a  wall  is  enforce- 
able in  a  court  of  justice,  and  if  so,  whether  it  ean  be  sub- 
stantially enforced  under  the  facts  of  the  present  case  by  an 
action  to  recover  the  amount  necessarily  expended  in  oonstruo- 
tion.  It  will  be  proper  to  consider  at  the  outset  whether  a 
written  agreement  to  build  a  wall  is  capable  of  enforcement 
in  equity.  If  not,  it  would  of  course  follow  that  a  parol  agree- 
ment partly  executed  cannot  be.  On  the  general  question  of 
enforcing  a  covenant  to  build  or  to  repair,  there  has  been 
great  diversity  of  opinion,  and  tiie  decisions  are  conflicting^* 
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The  leading  authorities  in  England  are  Mosdy  v.  Virgin  (3 
Vee.,  Jr.,  186) ;  Wilkinson  v.  Clements  (L.  E.  [8  Oh.  Appeals], 
96).  Other  cases  are  collated  in  Story  on  Equity  Jurispru- 
dence (§§  725,  729  [11th.  ed.]).  In  Wilkinson  v.  Clements 
{supra\  one  of  the  latest  decisions  by  the  appellate  court,  it 
is  said  to  be  the  settled  rule  in  England  that  the  court  will 
not  in  general  enforce  a  covenant  to  build  houses.  The  prin- 
cipal reason  seems  to  be  that  damages  supply  an  adequate 
eompensation.  Where,  on  the  other  hand,  damages  will  not 
answer,  the  usual  rule  prevails,  and  a  remedy  will  be  granted 
in  equity,  on  account  of  the  inadequacy  of  the  relief  at  law. 
This  was  the  result  in  that  case ;  and  a  party,  having  per- 
formed his  part  of  the  contract,  had  his  remedy,  in  equity, 
against  the  other  party.  The  point  in  MoseVy  v.  Vi/rgvn  was, 
that  an  agreement  to  build  may  be  enforced  if  sufficiently 
certain  and  specific.  This  is  the  view  of  Mr.  Justice  Stobt. 
The  cases  earlier  than  Wilkinson  v.  Clements  are  collected  in 
Beck  V.  Allison  (4  Daly,  421),  in  which  case  the  conclusion 
is  maintained,  in  an  elaborate  opinion,  that,  in  a  proper  case, 
the  jurisdiction  to  decree  specific  performance  of  a  covenant 
to  repair  exists,  the  case  being  placed  on  the  same  general 
ground  as  that  of  a  covenant  to  build.  The  present  case  falls 
within  the  rule  established  by  these  authorities.  It  was  not 
a  general  and  indefinite  covenant  The  place  on  which 
the  wall  was  to  be  erected  was  fixed  by  the  contract;  its 
length,  height  and  thickness  were  prescribed,  as  well  as  the 
materiala  of  which  it  was  to  be  constructed.  This  is  the  test 
given  in  Mosdy  v.  Virgin  {supra)^  and  in  Story  on  Equity 
(§  727).  The  plaintiff  could  have  had  no  adequate  remedy  in 
damages,  as  he  needed  to  have  the  wall  stand  on  the  defend- 
ant's land,  in  order  to  carry  out  his  building  as  it  was 
l^anned.  The  result  is  that  if  the  agreement  had  been  in 
writing  it  would  have  been  enforced  by  a  court  of  equity. 

The  next  inquiry  is,  whether  the  act  of  building  the  stone 

foundation  wall  was  such  a  part  performance  as  to  take  the  case 

out  of  the  statute  of  frauds.    This  is  not  an  instance  of  a  mere 

{>arol  license,  executed  in  part ;  it  is  rather  that  of  an  agree- 
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ment,  from  which  the  defendant  was  to  receive  the  same  bene- 
fit as  the  plaintifPl  The  inducement  on  the  defendant's  part 
to  allow  the  plaintiff's  wall  to  stand  on  his  land,  and  to  aid  in 
constrncting  it,  was  the  fact  that  he  was  to  receive  a  benefit 
from  having  the  same  support  to  his  own  part  of  the  wall,  from 
the  plaintiff's  land,  and  a  corresponding  service  and  expendi- 
ture. If,  then,  the  court  will  not  entertain  an  action  for  specific 
performance  in  the  present  case,  it  will  be  because  there  are 
some  parol  agreements  which  have  been  partly  carried  oat  that 
do  not  fall  within  the  general  rule  that  part  performance  takes 
the  case  out  of  the  statute  of  frauds.  No  reason  can  be  given 
why  an  ordinary  contract  to  purchase  land  in  fee  shall  be  with- 
drawn from  the  statute,  by  part  performance,  which  will  not 
apply  to  the  present  case.  Mr.  Fry  states  the  rules  as  follows : 
(1.)  The  act  of  parol  performance  must  be  referable  to  the 
alleged  agreement  and  no  other.  (2.)  They  must  be  such  as 
render  it  a  fraud  on  the  defendant,  to  take  advantage  of  the 
contract  not  being  in  writing.  (3.)  The  agreement  to  which 
they  refer  must  be  such  as  in  its  own  nature  is  enforceable  by 
the  court.  (4.)  There  must  be  proper  evidence  of  the  parol 
agreement.  (Fry  on  Specific  Performance  [Am.  ed.],  251.) 
All  of  these  exist  in  the  present  case.  In  commenting  upon 
the  third,  he  remarks  that  the  agreement  must  be  of  such  a 
nature  that  the  court  would  have  had  jurisdiction  in  respect 
to  it  in  case  it  had  been  in  writing.  It  has  already  been 
shown  that  the  court  would  have  enforced  the  contract 
between  the  plaintiff  and  defendant  bad  it  been  written. 

The  next  inquiry  is,  whether  the  plaintiff  was  bound  to 
resort  to  the  remedy  by  specific  performance!  It  would 
seem  not.  Specific  performance  is  merely  a  remedy  for  an 
existing  right ;  each  of  the  parties,  by  force  of  the  contract, 
became  a  trustee  for  the  other ;  there  was  an  equality  of  bur- 
dens as  well  as  of  rights  growing  out  of  the  contract  rela- 
tions of  the  parties.  Specific  performance  is  but  a  single 
mode  of  enforcing  the  equitable  duties  growing  out  of  these 
relations.  The  parties  have  voluntarily  subjected  themselves 
to  the  rule  that  ^^  equality  is  equity ; "  each  of  them  having 
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thus  become  equitably  bound  to  pay  his  share  of  the  amount 
necessary  to  construct  the  wall,  is  liable  in  equity  to  an 
action  for  oontribation.  This  has  been  applied  to  cases  of 
contribution  between  coK^ontractors.  (Story  on  Equity,  §  64, 
//  1  Parsons  on  Contracts,  31.)  The  whole  doctrine  rests 
upon  principles  of  natural  justice  and  equity.  The  plaintiff 
had  his  choice  of  remedies.  He  might  demand  specific  per- 
formance ;  in  which  case  he  would  pay  only  one-half  of  the 
expense,  and  insist  upon  the  defendant's  rendering  the  other 
half;  or,  after  demand  and  refusal,  he  might  build  the  entire 
wall  and  bring  his  action  for  contribution.  He  has  elected 
to  take  the  latter  course. 

It  is  claimed  that  the  present  action  is  not  an  equitable 
one.  The  &ct  that  it  is  brought  for  money  is  not  decisive 
upon  that  point.  The  real  test  in  such  an  action  is  this :  if 
it  be  brought  for  damages  for  breach  of  contract,  it  is  a  case 
at  law ;  if  it  be  brought  for  money,  by  way  of  performance 
of  the  contract,  it  is  a  case  in  equity.  Thus,  where  a  vendor 
in  a  contract  for  the  sale  of  land  sues  for  the  price,  his  action 
is  equitable.  The  mutuality  of  the  contract  gives  each  of 
the  parties  the  same  remedy ;  and  yet  the  recovery  by  the 
vendor  is  simply  in  money.  If  this  theory  did  not  prevail 
in  respect  to  contracts  partly  performed,  the  vendor  would  be 
utterly  without  remedy,  since  it  is  well  settled  that  there  is  no 
action  at  law  on  a  parol  contract  in  part  performed.  That 
the  vendor  can  have  an  equitable  action  for  money  is  estab- 
lished in  Orary  v.  Smith  (2  Comst.,  60) ;  Brovm  v.  Haff  (5 
Paige,  240);  Willard  on  Equity  Jurisprudence,  290.  The 
action  in  the  present  case  was  brought  for  relief,  and  the  facts 
disclose  an  equitable  cause  of  action.  The  fact  that  it  was 
tried  by  jury,  with  consent  of  parties,  is  immaterial,  as  the 
court  might,  of  its  own  motion,  have  submitted  the  questions 
to  a  jury ;  and  any  informality  in  the  mode  of  procedure  was 
waived  by  mutual  consent.  No  preliminary  settlement  of 
the  issues  is  requisite.    {Colman  v,  DixoUy  60  N.  Y.,  572.) 

This  view  of  the  case  is  strengthened  by  the  fact  that  the 
common-law  courts  hold  that  if  a  tenant  in  common,  or  joint 
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tenant  or  other  person  who  is  under  a  daty  to  repair,  fails  to 
eontribate  after  a  demand  by  a  co-tenant  or  co-obligor,  the 
latter,  on  incurring  the  necessary  expense,  may  bring  an  action 
on  the  case  to  recover  the  proportionate  share  of  the  default- 
ing party.  {Loving  v.  Baean^  4  Mass.,  575  ;  Mumford  v. 
Brawny  6  Cow.,  475  ;  Dooms  v.  Badger^  12  Mass.,  65.)  This 
action  is  based  on  a  failure  to  discharge  the  equitable  duty 
imposed  on  the  defendant  which  is  derived  from  the  princi- 
ple of  natural  justice  lying  at  the  root  of  the  doctrine  of 
contribution.  It  is,  however,  urged  that  the  defendant  does 
not,  by  this  action,  obtain  an  easement  of  permanent  value  to 
himself.  The  answer  is  that  if  he  does  not,  he  suffers  only  by 
his  own  neglect.  The  correct  view,  however,  is,  that  the  judg- 
ment will  establish  his  right  and  act  as  an  estoppel  against 
the  plaintiff  and  all  claiming  under  him,  as  the  existence  of 
the  easement  is  the  very  proposition  which  it  is  necessary 
to  establish  in  order  to  recover.  A  final  suggestion  is  that 
the  parol  contract  having  been  partly  executed,  the  parties 
to  it  are  estopped  from  denying  the  existence  of  the  easement. 
The  authorities  are  quite  distinct  to  this  effect,  and  the 
proposition  is  fully  justified  by  the  rules  of  estoppel  as  applied 
to  the  case  of  expenditures  made  upon  land  on  the  faith 
of  the  representations  of  an  owner.  (Brovm  v.  Bowetij  30 
N.  Y.,  541 ;  3  Wash,  on  Real  Property,  68,  and  cases  cited.) 
In  Campbell  v.  McCoy  (81  Penn.  St.,  263)  a  parol  executed 
agreement  to  erect  a  dam  was  held  to  be  irrevocable  in  equity, 
and  that  it  created  &  permanent  right  which  would  survive 
the  erection  itself.  {R&rick  v.  Kern,  14  S.  &  B.,  267.)  The 
sanie  rule  was  applied  to  the  laying  down  of  water-pipes  in 
Le  Feme  v.  Le  Fevre  (4  S.  &  R.,  241).  In  McKdlip  v. 
Mcllhenny  (4  Watts,  317)  the  doctrine  was  applied  to  a 
license  to  flood  land,  on  which  money  and  labor  had  been 
expended,  on  the  faith  of  the  license.  Beatty  v.  Gregory  (17 
Iowa,  114)  is  a  case  of  a  wall  partly  built  on  a  licensee's 
land. 

Tliere  is,  in  some  of  the  authorities,  a  confusion  growing 
out  of  a  want  of  accurate  discriinination  between  cases  aria- 
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ing  in  law  and  equity.  At  law  a  parol  license,  owing  to  the 
statute  of  frauds,  is  revocable  at  the  pleasure  of  the  licenser, 
notwithstanding  the  expenditure  of  money  on  his  land  by 
the  licensee.  The  cases  on  this  subject  are  so  numerous  and 
so  uniform  that  it  would  be  a  waste  of  time  to  refer  to  them. 
In  equity  the  rule  is  quite  different.  As  a  court  of  equity 
will  take  a  parol  contract  for  the  sale  of  lands  out  of  the 
statuteof  frauds,  when  it  is  partly  performed,  it  will,  on  the 
same  principle,  treat  an  executed  parol  contract  for  an 
easement  as  equivalent  to  a  grant  under  seal,  where  the 
parties  cannot  be  restored  to  their  original  position.  Under 
this  doctrine  the  acts  of  the  parties  in  the  present  case  have 
created  a  permanent  easement  upon  the  land,  of  which  all 
who  may  purchase  of  them  are  bound  to  take  notice.  The 
judgment  for  the  plaintiff,  in  the  present  case,  simply  recog- 
nizes the  existence  of  that  easement,  and  the  added  duty 
or  obligation  of  mutual  contribution  for  its  erection  and 
maintenance. 

The  judgment  of  the  court  below  should  be  affirmed. 

Reynolds,  C.  It  appears  to  be  conceded  that  the  agree- 
ment to  erect  the  party  wall  created,  or  was  intended  to  create, 
an  easement  in  land,  and  that  to  make  it  valid,  it  should  have 
been  in  writing.  It  was  by  parol  and  was,  doubtless,  void 
under  the  statute  of  frauds.  The  parties,  however,  proceeded 
under  it,  so  far,  as  that  it  is  also  agreed,  that  in  consequence 
of  part  performance,  the  plaintiff  might,  after  the  repudia- 
tion by  the  defendant,  have  appealed  to  a  court  of  equity  to 
compel  him  to  specifically  perform ;  and,  yet,  it  is  conceded, 
that  a  resort  to  this  remedy  would  have  been,  if  successful, 
inadequate  to  redress  the  injury  to  the  plaintiff.  In  the 
earlier,  days  of  the  law,  a  party  having  some  claim  to 
equitable  relief,  was  obliged  to  resort  to  a  tribunal  exercising 
that  sort  of  jurisdiction,  invented,  it  is  said,  in  some  of  the 
old  books,  to  do  justice  in  cases  wherein  the  courts  of 
common  law  were  deficient ;  and,  of  the  common  law,  it 
has    been    said,  that    by  reason    of   its  flexibility  it    wa& 
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capable  of  affording  an  adequate  remedy  in  moBt  eases  of 
wrong.  It,  however,  did  happen,  that  separate  courts  of 
common  law  and  equity  jurisdiction  did  exist  for  a  long  time, 
and  until  within  a  comparatively  recent  period,  existed  in  this 
State ;  and,  it  may  not  be  denied,  that  under  this  system,  by 
reason  of  the  ignorance  of  counsel,  or  the  learning  of  judges 
and  chancellors,  it  occasionally  happened  that  suitors  were 
found  in  the  wrong  forum  and  turned  away  without  relief  on 
payment  of  costs.  Of  whatever  magnitude  such  an  evil 
may  have  been,  it  seems  very  clear  to  me,  that  it  was 
attempted  to  be  remedied  by  our  Constitution  of  1846  and 
the  Code  of  1848,  with  its  multitude  of  modifications. 

It  is  suggested,  that  the  present  action  is  one  at  common 
law  and  cannot  be  maintained  upon  a  void  contract.  This 
general  rule,  no  judge  or  lawyer  will  dispute.  It  is  further 
said,  the  plaintiff's  remedy  was  in  equity,  where  he  should 
have  succeeded,  but  success  would  have  been  of  no  practical 
value,  in  other  words,  the  remedy  would  have  been  worse 
than  the  disease.  He  came  into  a  court  having  general  juris- 
diction both  in  law  and  equity,  and  stated  the  facts  of  his 
case,  in  his  complaint,  as  he  was  authorized  by  law  to  do, 
and  in  the  most  essential  particular  proved  their  truth,  as  is 
found  by  the  verdict  of  the  jury,  and  had  judgment.  If  he 
may  not  have  properly  had  judgment,  it  being  agreed  that  he 
was  entitled  to  relief,  where  else  should  he  go  to  obtain  it ! 
The  court  to  which  he  applied  had  the  authority  to  do  him 
justice  in  some  form,  and  it  could  turn  him  over  to  none 
other ;  for  no  other  court  existed  to  which  he  could  apply 
for  the  remedy  he  was  in  some  form  entitled  to.  Since  the 
radical  changes,  to  which  reference  has  been  made,  it  has, 
sometimes,  been  very  difficult  to  distinguish  by  anything 
that  appears  in  a  pleading,  between  an  action  at  law  or  a 
suit  in  equity.  Before  the  change  in  practice,  the  distinction 
between  a  common  law  declaration  and  a  bill  in  chancery  was 
very  well  understood.  Now  both  jurisdictions  are  blended, 
and  a  party  is  permitted  to  state  his  case  upon  its  facts,  in  his 
own  form,  and  to  take  such  relief  as  he  ought  to  have,  if  he 
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be  entitled  to  any,  and  if  he  makes  any  mistake  in  his  allega- 
tions the  conrt  may,  in  its  discretion,  conform  the  allega- 
tions to  the  facts  proved,  and  give  the  appropriate  judgment 
which  either  law  or  equity  demands.  General  jurisdiction, 
both  in  law  and  equity,  having  been  united  in  the  same  court, 
with  a  form  of  procedure  common  to  aU  cases,  it  is  difficult 
by  the  mere  inspection  of  a  pleading,  to  determine  whether 
a  given  case  is  to  be  governed  by  legal  or  equitable  rules ;  and, 
I  am  of  the  opinion,  that  the  inevitable  result  of  such  a 
system  will  be  the  abolition  of  all  substantial  distinctions 
between  law  and  equity.  If  different  and  distinct  forms  of 
pleading  and  proceeding  were  preserved,  the  two  separate 
jurisdictions  might  bo  longer  continued,  even  when  the  same 
court  took  cognizance  of  both. 

It  is  said  that  this  is  a  pure  and  simple  action  at  law,  to 
recover  damages  for  the  breach  of  a  void  contract.  It  must 
be  confessed  that  the  complaint  bears  some  of  the  marks  of 
an  old  fashioned  common  law  declaration,  omitting  its  prolix- 
ity. But,  as  I  understand,  it  also  states  in  a  concise  form 
all  the  facts,  upon  which  the  plaintiff  relies  for  relief,  and 
these  facts  have,  at  least  substantially,  been  found  by  the  jury 
to  be  true.  Why  may  not  this,  under  the  present  system,  be 
called  a  bill  in  equity  ?  It  is  quite  true,  that  there  is  no 
prayer  for  the  specific  performance  of  the  partially  per- 
formed contract,  but  that  is  not  of  the  slightest  consequence 
as  has  been  often  held.  {Marquat  v.  Mwrquat^  12  N.  Y., 
336 ;  Emery  v.  Pease^  20  id.,  62.)  In  the  latter  case,  what 
was  from  the  prayer  of  the  complaint,  regarded  by  the 
whole  Supreme  Court  as  an  action  at  law,  to  recover  money 
due  upon  an  account  stated,  and  the  plaintiff  nonsuited 
because  he  had  not  appealed  to  the  equity  ear  of  that  court 
was,  in  the  Court  of  Appeals,  disapproved,  because  the  facts 
stated  entitled  the  plaintiff  to  an  accounting  as  in  the  case  of 
a  partnership,  and  the  case  thereafter  proceeded  upon  that 
theory.  That  case,  in  principle,  does  not  appear  to  me  to  be 
unlike  this,  so  far  as  the  form  of  proceeding  and  forum  is 
concerned.    It  seems  to  be  clear  that  the  defendant  ought  to 
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have  done  as  he  verbally  agreed  to  do.  He  had  got  the 
plaintiff  into  more  or  less  difficulty,  for  the  reason  that  his 
promises  had  been  not  only  relied  upon,  but  his  fidelity 
evinced  by  acts  tending  to  the  consummation  of  the  common 
purpose.  He  then  repudiates,  and  the  plaintiff  must  suffer 
great  injury  if  he  stops  the  improvement  contemplated,  and 
incur  extra  cost  and  expense  if  he  perform  the  work  and 
furnish  the  material  which  the  defendant  agreed  to  do  and 
ought  to  have  done. 

It  is  quite  true  that  the  defendant  forbade  the  plaintiff  . 
from  proceeding  to  complete  the  party  wall  according  to  the 
mutual  parol  agreement,  but  if  the  matter  had  gone  eo  far  aa 
that  equity  would  compel  him  to  complete  it,  his  order  to 
stop  could  be  of  no  more  force  or  effect  than  that  of  an  ancient 
monarch  who  ordered  the  waves  of  the  ocean  to  be  stayed. 

It  is  further  urged  that,  even  if  the  defendant  pay  the  judg- 
ment against  him,  he  has  no  grant  of  an  easement  to  con- 
tinue the  party  wall  on  the  land  of  the  plaintiff.  This,  ia 
one  sense,  may  be  entirely  true,  but  the  same  law  that,  in 
effect,  compels  him  to  perform  his  agreement  with  the  plain- 
tiff by  paying  damages,  will  protect  him  in  the  enjoyment  of 
every  right  of  property  which  he  could  have  had  if  he  had 
not  made  it  necessary  to  appeal  to  the  courts.  It  does  not 
appear  that  he  ever  requested  the  plaintiff  to  grant  him  any 
easement  whatever ;  and  we  are  not  to  assume  that  if  he  had, 
and  offered  to  fulfill  the  conditions  of  his  part  of  the  agree- 
ment, it  would  have  been  refused.  Indeed,  if  it  appeared  in  his 
answer  in  this  case  that  he  had  offered  to  pay  (which  was  at 
least  equal  to  performance)  upon  the  Condition  that  the  plaintiff 
granted  an  easement  equal  to  what  the  contract  demanded. 
I  think  the  court  ought  to  and  would  have  so  ordered,  but 
the  defendant  put  his  right  upon  an  entirely  different  con- 
tingency and  must  abide  the  result. 

Another  objection  is  made  against  the  propriety  of  the 
judgment  of  the  Supreme  Court  in  this  case  that  there  is  no 
precedent  for  it,  and  that  it  is  the  very  first  of  the  kind 
known  to  the  law.    While  I  do  not  quite  agree  to  the  fact 
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as  alleged,  I  am  yet  willing  to  assume  that  there  is  no  case 
reported  in  the  books  which  affords  an  exact  precedent  for 
the  judgment  I  am  prepared  to  give.  Where  precedents  are 
reasonable  they  ftarnish  a  safe  guide  to  follow ;  and  where 
they  are  unreasonable,  as  is  not  uncommon,  a  delicate  and 
difficult  question  is  often  presented.  But,  where  there  are  no 
precedents  that  appear  to  be  binding  upon  the  conscience  of  a 
court,  the  demands  of  justice  require  that,  in  a  proper  case, 
one  should  be  made.  In  the  present  case  we  all  agree  that 
the  plaintiff  has  sustained  an  injury  for  which  he  should  have 
redress,  and  there  is  no  complaint  that  the  judgment  below 
has  awarded  him  more  damages  than  he  was  fairly  entitled  to 
recover.  It  is  possible  that  a  case  precisely  like  this  has 
never  before  arisen,  but  if  any  shall  hereafter  arise  it  may  as 
well  be  understood  tliat  a  party  thus  injured  is  not  without 
an  adequate  remedy  in  the  courts. 

The  judgment  of  the  Supreme  Court  should  be  affirmed, 
with  costs. 

Eabl,  C.  (dissenting).  It  is  conceded  that  the  contract 
between  the  plaintiff  and  defendant,  as  found  by  the  jury, 
was  void,  as  being  within  the  statute  of  frauds.  It  was  a 
parol  contract  to  build  upon  lands  owned  by  the  parties  sepa- 
rately, a  permanent  structure,  in  which  each  party  was  to 
have  a  permanent  interest.  Hence,  neither  party  can  main- 
tain any  action  at  law  based  upon  the  void  contract.  {Day 
V.  TTie  New  Fork  Central  Railroad  Co.y  recently  decided  in 
this  court.  *) 

An  interest  in  a  party  wall,  as  such,  can  be  created, 
like  any  permanent  easement  which  one  party  can  acquire 
in  the  lands  of  another,  only  in  one  of  two  ways  —  by 
prescription  or  grant.  Here  there  was  neither.  Even  if 
both  parties  had  united  in  building  this  wall,  either  party 
could  immediately  have  torn  down  so  much  of  it  as  was  upon 
his  land,  without  any  liability,  at  law,  for  damage.  Neither 
party  could  claim  the  rigJU  to  have  it  remain  for  a  moment ; 
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and  much  less  conld  he  do  this  if  ho  built  it  against  the  pro- 
test of  the  other  party.  This  grows  out  of  the  fact  that,  in 
the  absence  of  prescription,  a  grant  is  absolutely  essential  to 
the  creation  of  an  interest  in,  and  the  right  to  maintain  a 
party  wall.  It  is  not  denied  that,  in  the  case  supposed,  a 
court  of  equity  could,  by  injunction  or  otherwise,  afford 
relief. 

This  is,  indisputably,  an  action  at  law  based  upon  the  void 
contract,  to  recover  damages  for  its  non-performance ;  and,  if 
it  can  be  maintained,  it  will  be  the  first  in  the  whole  history 
of  jurisprudence.  The  claim  of  the  plaintiff,  no  matter  in 
what  form  it  is  stated,  is,  substantially,  that  the  defendant 
agreed  to  unite  with  him  in  building  the  wall,  and  that,  after 
he  had  partly  performed,  he  refused  to  go  further,  and  the 
plaintiff  finished  the  wall,  and  now  claims  to  recover  of  the 
defendant,  as  damages  for  not  performing  on  his  part,  the 
expense  of  completing  the  wall  according  to  the  void  contract. 

A  party  to  a  contract,  void  under  the  statute  of  frauds,  can 
never  maintain  an  action  at  law  based  upon  the  contract. 
A  party  to  snch  a  contract,  who  is  not  in  default,  can  recover 
from  the  party  in  default,  money  which  he  has  paid  thereon, 
in  an  action  for  money  had  and  received ;  and  he  can  recover 
for  services  rendered  and  materials  famished  thereon,  at  the 
request  of  the  party  in  default,  upon  an  implied  assumpsit. 
But  such  an  action  proceeds  upon  the  theory  that  the  con- 
tract is  wholly  void,  and  that  the  party  in  default  has  had  the 
money  and  the  benefit  of  the  services  and  materials  without 
any  consideration.  (Day  v.  27ie  New  York  Central  Rail- 
road Company^  &upra.)  But  I  apprehend  that  the  rule  cannot 
go  so  far  as  to  hold  that  a  party  can  recover  for  services  and 
materials  famished  under  such  a  void  contract,  after  the  other 
party  has  repudiated  the  contract  and  objected  to  any  farther 
performance  of  it.  In  such  case  there  is  no  room  for  an 
implied  assumpsit.  Here,  after  the  defendant  refused  to  go 
on  with  the  plaintiff  in  the  erection  of  the  wall,  it  is  probably 
true  that  the  latter  could,  under  the  circumstances  of  part 
performance  disclosed,  have  compelled  specific  performance 
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on  the  part  of  the  defendant.  In  an  action  for  Buch  a  pur- 
pose the  court  would,  if  it  found  the  contract  certain,  reason- 
able and  just,  have  required  each  party  to  execute  a  grant  to 
the  other  of  an  easement  in  his  land  and  his  half  of  the  party 
wall  for  the  benefit  of  the  other.  And  it  would  have  ordered 
the  defendant  to  unite  with  the  plaintiff  in  erecting  the  wall; 
and  in  ease  he  neglected  or  refused  to  do  this,  it  would  either 
have  ordered  the  plaintiff,  or  some  one  appointed  by  the 
court,  to  do  it,  at  the  joint  expense  of  the  parties.  The 
plaintiff  should  have  resorted  to  this  remedy.  It  is  said, 
however,  that  it  would  have  been  useless,  as  the  delay,  before 
such  a  remedy  could  have  been  administered,  would  have  been 
80  great  and  so  disastrous  as  to  render  the  remedy  of  no 
value.  This  may  be  true,  but  it  furnishes  no  excuse  for  not 
resorting  to  the  only  forum  competent  to  afford  relief.  It  is 
not  uncommon  that  a  party  is  subjected  to  great  damage  and 
embarrassment  because  he  has  not  complied  with  the  statute 
of  frauds  in  making  his  contract ;  and  it  will  not  do  in  all 
such  cases  to  abrogate  the  statute  to  shield  him  from  the  con- 
sequences of  his  folly  in  relying  upon  a  contract  which  he  is 
supposed  to  have  known  was  invalid.  The  following,  among 
many  other  cases  to  be  found  in  the  books,  are  illustrations  of 
great  hardships  resulting  from  the  application  of  the  statute 
of  frauds ;  and  yet  the  courts  did  not  shrink  from  its  applica- 
tion. {Mumford  v.  Whitneyj  15  Wend.,  380 ;  Miller  v.  The 
Auburn  and  Syracuse  Railroad  Company^  6  Hill,  61; 
Jamdeson  v.  MiUeman^  3  Duef,  255 ;  Brown  v.  Woodworth^ 
6  Barb.,  550.) 

It  is  also  said  that  this  recovery  in  an  action  at  law 
ought  to  be  sustained,  because  it  is  substantially  the  same 
relief  as  would  have  been  granted  in  a  court  of  equity.  It 
has  nerer  yet  been  decided  that  a  party  may  go  into  a  court 
of  law  in  a  matter  of  equitable  cognizance  and  sustain  a 
recovery  there  on  the  ground  that  it  is  substantially  what 
would  have  been  awarded  to  him  in  equity.  Suppose  one 
should,  at  law,  sue  a  trustee  in  reference  to  his  trust,  or  one 
partner  should,  at  law,  sue  another  in  reference  tc  the  part- 
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iiership,  and  there  should,  in  either  case,  be  a  recovery,  could 
it,  proper  objections  having  been  taken,  be  maintained  on  the 
ground  that  the  recovery  was  no  more  than  a  court  of  equity 
would  have  awarded  i  But  it  cannot  be  said  that  the  plain- 
tiff recovered  just  what  a  court  of  equity  would  have 
awarded.  If  a  court  of  equity,  according  to  its  rules,  had 
found  this  a  proper  case  for  specific  performance,  it  would 
either  have  given  the  defendant  an  opportunity  to  unite  with 
the  plaintiff  in  building  the  wall,  or  it  would  have  ordered  it 
to  be  done  in  some  way  under  the  direction  of  the  court. 
Here,  the  plaintiff,  without  any  participation  of  the  defend- 
ant, did  the  work,  and  has  recovered  one-half  of  what  he 
proved  it  cost  him.  But,  further,  if  the  defendant  should 
pay  this  judgment  he  would  not  acquire  an  easement  in  the 
plaintiff 's  land  for  the  support  of  the  party  wall.  A  com- 
pulsory payment  would  give  him  no  greater  right  than  a 
voluntary  payment.  Such  an  easement  he  could  acquire, 
without  twenty  years  use,  by  grant  only ;  and  such  a  grant 
the  plaintiff  has  not  tendered,  and  the  judgment  does  not 
order  him  to  give  it.  If  the  defendant  should  pay  this  judg- 
ment, unless  the  plaintiff  should  voluntarily  give  him  the 
grant,  he  would  still  have  to  go  into  a  court  of  equity  and 
compel  the  execution  to  him  of  the  grant.  Hence,  it  cannot 
be  said  that  the  defendant  was  not  prejudiced  by  the  com- 
mencement and  trial  of  this  action  as  an  action  at  law  rather 
than  an  action  in  equity.  If  I  am  right  in  the  views  thus 
expressed,  it  will  not  be  important  to  carry  the  discussion 
any  further,  as  there  can  be  no  theory  upon  which  the  recovery 
can  be  upheld. 

The  judgment  should  be  reversed  and  new  trial  granted, 
costs  to  abide  event. 

For  aflSrmance,  Gray,  Dwioht  and  Reynolds,  CO. 

For  reversal,  Lott,  Ch.  0.,  and  Earl,  C. 

Judgment  affirmed. 
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Thomas  A.  Cutts,  Respondent,  v.  William  B.  Guild, 

Appellanf. 

A  bona  ftde  purchaser  of  a  judgment  from  an  assignee  takes  the  same,  sub- 
ject to  any  equities  between  the  judgment  creditor  and  his  assignee. 

Defendant,  as  assignee,  recovered  a  Judgment  against  D.  &  H.  He  also 
recovered  several  judgments  in  his  own  name,  on  behalf  of  the  T.  Co. 
These  latter  were  sold  at  auction  and  bought  by  W.,  but  no  assign- 
ments were  executed.  W.,  being  advised  by  an  agent  of  a  party 
desiring  to  purchase,  and  supposing  the  first  judgment  to  be  one  of 
those  purchased  by  him,  negotiated  a  sale  thereof  and  drew  up  an 
assignment,  which  defendant,  upon  being  informed  by  W.  that  it  was 
one  of  the  T.  Co.'s  judgments,  and  so  believing,  and  without  receiv- 
ing any  consideration  therefor,  executed.  Defendant  having  subse- 
quently ascertained  that  the  judgment  so  assigned  was  not  one  of  the 
T.  Co.'s  judgments,  settled  with  the  judgment  debtors  and  executed  to 
them  a  satisfaction  thereof,  they  having  received  no  notice  of  the  assign- 
ment In  an  action  to  recover  damages,  hsld^  that  plaintiff  took  the 
assignment  subject  to  the  equities  between  the  parties  to  the  original 
assignment;  that  as  there  was  a  mutual  misunderstanding  as  to  the  sub- 
ject-matter of  the  contract  it  was  not  binding,  defendant's  assignee  took 
no  interest  in  the  judgment  by  the  assignment,  and  none  was  transferred 
to  the  plaintiJQt. 

(Argued  January  8, 1874;  decided  May  term,  1874.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  affirming  a  judgment 
in  favor  of  plaintiiF  entered  upon  a  verdict,  and  affirming  an 
order  denying  a  motion  for  a  new  trial. 

This  action  was  brought  to  recover  damages  for  an  alleged 
wrongful  act  of  defendant  in  satisfying  a  judgment  after  he 
had  assigned  it. 

The  defendant,  October  14,  1856,  as  assignee  of  the 
firm  of  O.  Boyden  &  Co.,  of  Newark,  N.  J.,  recovered  a 
judgment  in  the  Supreme  Court  of  New  York  against  M. 
Drury  and  S.  Humphrey  for  $545.29.  About  the  same 
time  he  recovered  several  judgments  in  his  own  name  on 
behalf  of  the  "  New  Jersey  Patent  Tanning  Company." 
These  judgments  last  mentioned  were  subsequently  sold 
at  public  sale  and  were  purchased  by  one  Isaac  M.  Ward. 
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No  formal  assignments  of  these  last  judgments  were  execu- 
ted by  defendant  to  Ward.  In  May  or  Jnne,  1858,  one  W. 
H.  Dodge,  a  broker  in  the  city  of  New  York,  applied  to 
Ward  to  buy  the  judgment  against  Drury  and  Humphrey. 
He  had  previously  sold  some  of  the  Tanning  Company's 
judgments  for  Ward,  which  were  confessedly  of  but  little 
value.  Dodge  represented  this  judgment  as  one  of  this 
class  and  offered  liim  fifty  dollars  for  it.  Crawford,  a 
lawyer  in  New  York,  negotiated  for  this  judgment 
through  Dodge  in  behalf  of  a  client,  Edward  J.  Wheeler. 
Ward,  supposing  that  the  judgment  referred  to  was  one  of 
the  "  Tanning  Company's"  judgments,  applied  to  the  defend- 
ant to  make  an  assignment  of  it,  stating  that  it  was  one  of  the 
class  referred  to.  Guild  believing  the  statement,  and  having 
no  means  to  verify  it  at  hand,  executed  the  assignment  to 
Edward  J.  Wheeler,  receiving  no  consideration.  Ward 
received  a  check  for  fifty  dollars  and  paid  Dodge  ten  dollars 
commissions.  One  Fuller  had  an  interest  in  the  purchase ; 
he  afterward  (15th  September,  1868)  purchased  Wheeler's 
interest',  paying  Uim  $400,  which  he  borrowed  of  Frederic 
Bill,  and  for  which  he  gave  his  note,  and  to  secure  the  same 
the  assignment  was  taken  from  Wheeler  to  Bill ;  the  note 
was  subsequently  paid.  Fuller  sold  the  judgment  to  plain- 
tiff, the  latter  receiving  an  assignment  thereof  from  Bill. 
On  October  12th,  1867,  the  defendant  having  ascertained 
that  the  judgment  was  not  one  of  the  "  Tanning  Company's  " 
judgments,  settled  with  the  judgment  debtors  and  gave  them 
a  satisfaction.  They  had  received  no  notice  of  the  assign- 
ment. The  debtors  tlien  applied  to  the  New  Jersey  court  to 
have  the  judgments  satisfied.  The  proceedings  were  resisted 
by  Fuller  and  the  satisfaction  was  entered.  From  this  order 
Fuller  took  an  appeal  which  is  still  pending. 

At  the  trial  tlie  judge  only  submitted  to  the  jury  the 
amount  of  damages,  instructing  them  that  the  plaintiff  could 
recover  the  amount  of  the  New  Jersey  judgment  and  interest, 
Fuller's  expenses  in  resisting  the  satisfaction  of  that  judg- 
ment as  well  as  for  loss  of  time. 
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The  jury,  uuder  these  instractions,  found  a  verdict  for 
plaintiff  for  $1,870. 

There  were  a  number  of  exceptions  taken  to  the  judge's 
charge  and  to  his  rulings  upon  questions  of  evidence,  which 
are  discussed  in  the  opinion. 

K  If.  Taft  for  the  appellant  A  defendant  may  set  up  as 
many  defences  as  he  may  have,  whether  legal  or  equitable. 
(Code,  §  150.)  None  of  the  items  of  damage  claimed  for 
moneys  paid  out  by  Fuller  in  resisting  the  application  of  tlie 
judgment  debtor  for  satisfaction  of  the  judgment,  based  upon 
the  settlement  with  Guild,  were  allowable.  (Sedg.  on  Dam. 
[5th  ed.],  marg.  page  78  and  note  1,  pp.  292-294:,  326 ;  Kawle 
on  Gov.  [4th  ed.],  304,  312 ;  Downer  v.  Mad.  Co.  Bk.y  6 
Hill,  648;  AyrauLt  v.  Pacific  Bk.,  1  Abb.  [N.  S.],  383; 
Armstrong  v.  Percys  6  Wend.,  535 ;  Holmea  v.  Weed^  24 
Barb.,  546 ;  Dd.  Bh.  v.  Jarvis^  20  N.  Y.,  226 ;  Reggio  v. 
Braggiotti^  7  Gush.,  166;  Ric/uirdaon  v.  Dune^  8  C.  B. 
[N.  S.],  655.) 

Z.  A.  Fuller  for  the  respondent.  Plaintiff  is  entitled  to 
recover  the  expenses  of  resisting  the  motion  for  satisfaction 
of  the  judgment.  (  Weston  v.  Chamberlain^  56  Barb.,  415, 
424 ;  Del.  Bh  v.  Jarvis,  20  N.  Y.,  226 ;  45  id.,  306 ;  Rawle 
on  Coy.,  97-100 ;  4  J.  R,  1 ;  7  id.,  174 ;  13  id.,  51 ;  9  Wend., 
423 ;  3  Cai.,  115 ;  MiOer  v.  PresL,  etc.,  41  N.  Y.,  98.) 

DwiOHT,  C.  The  judge  at  the  circuit  withdrew  all  the 
questions  contained  in  this  case  from  the  decisionof  the  jury, 
except  the  single  one  of  the  amount  of  damages.  His  pro- 
fessed object  was  to  enable  a  full  review  to  be  made  of  them 
in  the  appellate  court.  He  was  requested  to  charge  on  the 
following  points,  among  others :  (1.)  That  if  the  jury  believed 
that  Mr.  Dodge  represented  Crawford  and  Wheeler  and 
Fuller,  that  the  plaintiff  cannot  recover.  (2.)  That  if  they 
believed  that  Mr.  Fuller  was  jointly  interested  with  Mr. 
Crawford  or  Mr.  Wheeler  or  both  of  them  in  the  purchase  of 
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the  judgment,  the  plaintiff  cannot  recover.  (3.)  That  if  they 
believed  on  this  evidence  that  Mr.  Fuller  and  Mr.  Wheeler 
had  notice  of  the  circumstances  under  which  the  assignment 
was  obtained,  the  plaintiff  cannot  recover.  (4.)  That  if  tlie 
broker  represented  them,  as  their  agent,  then  they  had  notice. 
Each  of  these  requests  was  refused  under  due  exception. 
They  were  not  mere  abstract  propositions  of  law,  as  under  a 
certain  view  of  the  evidence,  they  became  material  to  the  cause. 
It  will  only  be  necessary  to  consider  these  questions,  and 
whether  the  judge  erred  in  his  rulings  as  to  any  of  them. 

This  was  an  assignment  of  a  judgment,  a  transaction  which, 
prior  to  the  Code,  had  no  existence  in  a  court  of  law  and  was 
only  recognized  in  equity.  Since  the  Code,  the  assignee  takes 
his  interest  subject  to  the  equities  between  the  original  parties. 
Though  the  judgment  itself  is  perfectly  valid,  yet  any  equi- 
ties which  affect  the  assignment  must  bind  the  assignee,  even 
though  he  acted  in  good  faith.  If,  for  example,  there  is  any 
equitable  defence  to  this  assignment  toward  Wheeler,  Fuller 
must  stand  in  his  place,  even  thongli  he  took  his  title  from 
Bill,  who  advanced  the  money  to  pay  for  his  interest.  Uo 
one  of  the  assignees  can  occupy  any  better  position  toward 
this  judgment  than  Wheeler  himself  held.  This  rale  is  pei^ 
fectly  well  settled  as  to  the  assignees  of  mortgages.  {Bush  v. 
Zathropy  22  'S.  Y.,  535.)  In  that  case,  an  assignee  of  a 
mortgage  had  taken  an  assignment  absolute  on  its  face,  but 
which  was,  in  fact,  a  mortgage.  It  was  then  assigned,  through 
two  successive  assignments,  to  the  defendant  who  took  it  as  a 
purchaser  for  value  and  in  good  faith.  It  was  held,  that  he 
took  it  subject  to  the  equities  between  the  mortgagee  and  his 
assignee.  The  doctrine  which  had  begun  to  take  some  slight 
root  in  our  jurisprudence  that  such  a  claim  as  this  was  a  latent 
equity,  and  that  the  rule  that  assignees  do  not  take  subject  to 
an  equity  of  that  sort,  was  emphatically  repudiated.  Lord 
Thurlow's  expression  was  warmly  commended,  that  "  a  pur- 
chaser of  a  chose  in  action  must  always  abide  by  the  case  of 
the  person  from  whom  he  buys."  {Davies  v.  Avsten^  1  Ves., 
247.)    This  case  has  been  since  sustained  in  McNeil  v.  Tenth 
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National  Bank  (46  N.  Y.,  325,  338) ;  Schafer  v.  Beilly  (50 
id.,  61),  and  cases  cited  in  the  opinion  of  Allen,  J.,  on  page 
67 ,-  Reeves  v  KimiaU  (40  id.,  299) ;  Ingraham  v.  Diahorough 
(47  id.,  421).  See,  also,  MioMes  v.  Townsend  (18  N.  T.,  575). 
This  must  now  be  deemed  to  be  settled  law.  The  principle 
is  equally  applicable  to  the  assignment  of  judgments.  It  was 
60  held  in  the  court  for  the  correction  of  errors  in  1  Johnson, 
529  (Bebee  v.  Bank  of  New  York).  A  clear  synopsis  of 
this  complicated  case  is  given  by  Denio,  J.,  in  Bvsk  v. 
Laihrop  {supra;  22  N.  Y.,  539,  540),  See,  also,  1  Abbott's 
Gonrt  of  Appeals  Decisions,  106.  The  general  doctrine  that 
a  hona  Jide  holder  of  a  chose  in  action  takes  subject  to  the 
equities  between  the  parties,  is  emphatically  affirmed  in 
Ingraham  v.  Dislorough  {supra).  It  must,  accordingly,  be 
I  eld  to  be  the  law  of  the  present  case,  that  Fuller  must  take 
his  right  subject  to  the  equities  between  the  original  parties 
to  the  assignment  negotiated  with  Dodge. 

There  was  evidence  in  the  case  given  by  Fuller,  that  he  was 
informed,  when  he  took  the  assignment  bj  Crawford,  that 
Dodge  had  negotiated  the  transfer  in  behalf  of  a  client  of  his, 
Edward  J.  Wheeler.  Dodge  swears  that  he  bought  the  judg- 
ment for  Crawford.  Wheeler  testifies  that  Crawford  made 
the  purchase  on  his  account.  There  was  abundant  evidence 
to  submit  to  the  jury  that  Dodge  was  acting  for  Wheeler. 
On  that  supposition,  the  knowledge  of  Dodge  must,  of  course, 
be  imputed  to  Wheeler. 

The  case  thus  becomes  reduced  to  an  inquiry  as  to  the 
position  of  the  parties,  on  the  supposition  that  the  defendant 
and  Wheeler  had  been  negotiating  this  transaction  together. 

Wheeler,  through  Dodge,  proposed  to  purchase  a  "  Tan- 
ning Company  "  judgment.  It  was  well  known  what  judg- 
ments of  this  kind  were,  that  they  were  of  doubtful  value 
and  to  be  sold  only  for  a  nominal  price.  Ward  was  to  sell 
one.  It  was  well  understood  that  the  negotiation  was  to  be 
made  with  Ward  as  owner.  The  proposition  was  to  buy  of 
Ward  a  certain  kind  of  judgment,  which  he  was  understood, 
both  by  the  proposer  and  by  Ward,  to  own,  and  to  which,"  it 
Sickles— Vol.  XII.        30 
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was  also  undei*stood,  that  the  defendant  held  only  a  nominal 
title.  What  was,  in  fact,  assigned,  was  a  jadgment  belonging 
to  the  defendant,  in  which  Ward  had  no  interest,  and  not 
belonging  to  the  class  referred  to.  It  is  as  though  A.  was  a 
bailor  of  a  horse  in  the  constrnctiye  possession  of  B.,  a  bailee, 
and  C.  made  a  proposition  to  B.  to  purchase  it  as  belonging  to 
A.,  by  indicating  certain  marks  upon  it  which  neitlier  the 
bailor  nor  bailee  remembered.  Let  it  be  further  asRumed, 
that  the  bailee  signed  a  bill  of  sale  as  having  a  special  prop- 
erty in  the  animal,  and  that  it  turned  out  contrary  to  the 
understanding  of  all  parties  that  the  animal,  possessing  the 
specified  marks,  really  belonged  to  B.,  and  that  while  meaning 
to  aid  in  the  sale  of  A.'s  hoi'se,  and  being  so  supposed  by  C.  to 
act,  B.  had  really  sold  his  own.  Would  that  be  a  sale  ?  Do 
the  minds  of  the  parties  meet  in  such  a  case}  Suppose 
that  in  the  present  case,  the  ^'  Tanning  Company^s"  judgments 
had  been  valuable,  and  the  judgment  held  by  Guild,  as 
assignee  of  Boyden,  of  little  worth,  would  Wheeler  have  been 
bound  to  take  the  latter  under  the  same  state  of  facts?*  The 
case  is  one  of  error  as  to  the  subject-matter  of  the  contract. 
To  make  a  valid  contract,  the  minds  of  the  parties  must  meet, 
and  both  must,  intend  to  enter  into  the  engagement  expressed 
by  the  terms  of  the  contract.  {Dana  v.  Mtmroy  38  Barb.,  528 ; 
Baldwin  v.  Mildeherger^  2  Hall,  176 ;  Saltvs  v.  Pruyn^  18 
How.  Pr.,  512  ;  Serantova  v.  Booik^  29  Barb.,  171 ;  Booths. 
Bierce^  38  N.  Y.,  463.)  What  is  done  under  the  supposed 
contract  where  there  is  such  an  error  or  mutual  misunderstand- 
ing that  the  minds  of  the  parties  do  not  meet,  is  not  binding. 
{FuUerton  v.  Dalton^  58  Barb.,  236.)  The  rule  as  it  existed 
in  the  Koman  law  is  well  stated  in  Domat  on  Civil  Law 
(§  234),  "  The  covenants  in  which  the  persons  *  ♦  *  did 
not  know  what  was  necessary  to  be  known  in  order  to  form 
their  engagement,  are  null.  Thus  the  covenants  in  which 
the  contractors  mistake  one  another's  meaning,  the  one  mean- 
ing to  treat  of  one  thing  and  the  other  of  another,  are  nnll 
through  the  want  of  knowledge,  and  of  their  consent  to  one 
and  the  same  thing."     The  principle  of  this  case  closely 
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resembles  that  of  CotUurier  v.  Haatie  (5  House  of  Lords 
Cases,  673).  In  that  case,  a  ikctorsold  corn  at  sea,  guarantee- 
ing the  performance  of  the  cotitract  by  the  purchaser.  In 
&ct,  the  corn  had  been  previously  sold  under  regular  proceed- 
ings on  account  of  its  being  damaged.  The  parties  to  the 
factor's  sale  were  ignorant  of  the  fact.  The  purchaser  repu- 
diated the  sale  and  an  action  was  brought  against  the  factor 
on  his  guaranty.  It  was  decided  that  the  contract  contem- 
plated an  existing  thing  to  be  bought  and  sold,  and,  as 
this  was  not  the  case  when  the  sale  occurred,  there  was  no 
liability.  So  in  the  present  case,  the  contract  contemplated 
a  *' Tanning  Company's"  judgment.  As  that  did  not  exist, 
or  was  not  acted  upon,  which  is  equivalent,  there  was  no  sale. 
Accordingly,  although  Wheeler  took  in  form  the  assign- 
ment of  another  judgment  than  the  one  contemplated,  as  he 
had  no  right  to  it,  he  became  at  once  a  trustee  for  the  defend- 
ant. His  trust  was  a  naked  one,  and  a  court  of  equity  would 
have  required  him  at  once  to  re-convey  to  the  defendant. 
He  had  no  real  interest  whatever  in  the  judgment.  As  no 
notice  bad  been  given  of  the  assignment  to  the  judgment 
debtors,  there  was  no  embarrassment  in  obtaining  the  amount 
due  from  them.  The  plaintiff  has  no  action  for  damages  for  this 
act,  unless  he  can  show  that  he  was  in  someway  wronged.  No 
equitable  title  to  the  judgment  passed,  even  to  the  extent  of 
fifty  dollars.  If  Ward  received  that  sum  without  consideration, 
the  plaintifE  may  have  his  remedy  against  him.  If  he  has 
any  remedy  against  the  defendant,  it  is  not  one  based  on  the 
ownership  of  the  judgment  by  the  plaintiff  but  on  some 
other  theory.  If  these  views  are  correct,  it  is  plain  that  the 
judge  erred  at  the  circuit,  in  refusing  to  charge  as  requested 
by  tlie  defendant.  These  requests  were  in  substance,  that  if 
the  jury  believed  that  Dodge  was  acting  for  Wheeler  and 
had  notice  of  the  facts  of  the  transaction,  or  was  acting  for 
Crawford,  Wheeler  or  Fuller  or  either  of  them,  this  notice 
affected  the  plaintiff,  or  if  they  believed  that  Wheeler  had 
notice  of  the  facts,  this  also  affected  him  and  that  in  either 
case  the  plaintiff  could  not  recover. 
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For  this  error  there  mast  be  a  new  trial,  and  it  is  unneces- 
sary in  this  aspect  of  the  case,  to  consider  the  other  questions 
raised  on  the  argument. 

The  judgment  should  be  reversed  and  a  new  trial  ordered. 

All  concur. 

Judgment  reversed. 


John  Baird,  Appellant,  v.  Ck)RNELius  Daly,  Respondent. 

Where  a  bailee  of  goods,  intrusted  to  him  to  do  work  upon  them,  with 
the  knowledge  and  privity  of  the  bailor,  employs  another  to  aid  in  doing 
the  work,  and  through  the  negligence  or  unskillliilness  of  the  latter 
the  goods  are  injured,  the  owner  may  maintain  an  action  against  him 
therefor. 

The  jurisdiction  of  actions  to  enforce  common-law  remedies  for  breaches 
of  maritime  contracts  or  for  maritime  torts  saved  to  the  State  courts 
by  the  judiciary  act  of  1789  (1  U.  S.  Stat,  at  Large,  76,  §  9)  is  not  lim- 
ited, restricted  or  qualified  by  the  act  of  Congress  of  1851  "  to  limit  the 
liability  of  shipowners,"  etc.  (9  U.  S.  Stat  at  Large,  685),  unless  appro- 
priate proceedings  are  taken  under  said  statute  by  a  party  interested  to 
avail  himself  of  the  benefit  thereof. 

In  such  an  action  the  provisions  of  said  act  of  1851  can  only  be  interposed 
to  limit  the  plaintiff^s  recovery  to  the  modified  liability  prescribed  therein. 
(§§  3,  4) 

Plaintiff  employed  one  C,  who  was  owner  of  a  scow,  to  transport  thereon 
cattle  and  horses  across  the  St.  Lawrence  river.  C.  employed  defend- 
ant's tug  to  tow  the  scow,  with  the  knowledge  and  assent  of  plaintiff, 
he  agreeing  to  pay  a  portion  of  the  contract  price;  by  the  unskillful 
management  of  the  tug  the  scow  was  drawn  under  water  and  some  of 
the  cattle  lost,  ffdd^  that  plaintiff  could  maintain  an  action  to  recover 
his  damages,  and  that  the  Supreme  Court  of  this  State  had  jurisdiction 
of  such  action. 

(Argued  January  8,  1874;  decided  May  term,  1874.) 

Appeal  from  jndp^ment  of  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  affirming 
a  judgment  in  favor  of  defendant,  entered  upon  an  order 
nonsuiting  plaintiff  upon  trial  at  circuit. 

This  action  was  brought*  by  the  plaintiff  to  recover  com- 


1874.]  Baibd  v.  Daly.  237 


Statement  of  case. 


pensation  for  loss  of,  and  damage  to  cattle  and  horses  belong- 
ing to  him,  sustained  in  consequence  of  the  alleged  negli- 
gence of  the  defendant's  servants. 

Plaintiff  employed  one  Nicholas  Cavanaugh  to  transport 
the  cattle  and  horses,  in  his  scow,  across  the  St.  Lawrence 
river,  from  Brockville,  Canada,  to  Morristown,  in  this  State. 
Cavanaugh  made  an  agreement  with  the  captain  of  the  tug 
Sarah  Daly,  owned  by  the  defendant,  to  tow  the  scow,  with 
the  cattle  and  horses  on  board,  across  the  river.  The  plain- 
tiff agreed  with  Cavanaugh  to  contribute  one  dollar  toward 
the  price  he  was  to  pay  the  captain  for  towage,  in  addition  to 
the  charge  of  transportation.  Evidence  was  given  tending  to 
show  that  the  tug  was  managed  so  negligently  and  carelessly 
that  the  scow  was  pulled  and  drawn  under  the  water,  and 
that  a  part  of  the  plaintiff^s  cattle  and  his  horses,  and  some 
cattle  belonging  to  one  Glynn,  were  washed  overboard,  and 
lost  or  damaged. 

Upon  the  plaintiff's  proof  the  defendant  moved  for  a  non- 
tuit,  upon  the  following  grounds: 

"  First.  The  contract  to  tow  the  scow  load  of  cattle,  proved, 
with  the  defendant,  was  not  made  with  the  plaintiff,  nor  on 
his  account,  nor  for  his  benefit ;  nor  was  the  plaintiff  a  party 
thereto,  but  was  a  contract  between  the  defendant  and  one 
Nicholas  Cavanaugh. 

'^Second.  According  to  the  evidence,  the  defendant  did  not 
owe  any  contract  duty  to  the  plaintiff,  or  any  such  duty  as 
would  charge  him  in  this  action. 

"  Third.  There  is  no  evidence  whatever  to  charge  the  defend- 
ant with  any  liability  to  the  plaintiff. 

"Fourth.  If,  upon  the  evidence,  the  defendant  is  liable  to 
any  one,  it  is  to  Nicholas  Cavanaugh,  and  not  to  the  plaintiff. 

"  Fifth.  That  the  evidence  shows  that  the  act  complained  of, 
is  within  the  exclusive  jurisdiction  of  the  admiralty  and  mari- 
time jurisdiction  of  the  United  States. 

**  Sixth.  That  it  clearly  appears,  upon  the  plaintiff's  show- 
ing, that  the  act  complained  of,  occurred  upon  the  St.  Law- 
rence river,  without  the  privity  or  knowledge  of  the  defend- 
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ant,  who  was  only  the  owner  of  the  vessel,  through  the 
alleged  careless  management  of  which  the  loss  occurred ;  and 
that  several  persons  suffered  by  reason  thereof;  and  there  is 
no  proof  of ,  the  value  of  the  defendant's  interest  in  said  ves- 
sel or  the  freight  pending ;  and,  therefore,  a  State  court  can- 
not entertain  jurisdiction  of  the  cause." 

It  is  then  stated  in  the  case  that,  ^^  The  court  granted  the 
motion  for  a  nonsuit,  upon  each  and  every  ground  asked  by 
the  defendant's  counsel."  To  which  ruling  and  decision  and 
to  each  and  every  part  thereof  the  plaintiff  excepted. 

Befijamin  Vary  for  the  appellant.  The  action  is  not  found 
in  privity  of  contract  but  on  negligence.     {Cook  v.  Brest.  N. 

T.  F.  Dock  Co.,  1  Hilt.,  436,  443;  City  of  Buffalo  v.  HiJr 
loway,  7  N.  T.,  493 ;  OutUe  v.  Swan,  19  J.  R,  881 ;  Panton 
V.  HoUandy  17  id.,  92;  Mayor,  etc.,  of  N,  y.  v.  Bailey,  2 
Den.,  433 ;  Denison  v.  Seymour,  9  Wend.,  1 ;  S.  &  R.  on 
Neg.  [2d  ed.],  §  112 ;  Mayor  v.  Cwnvff,  2  Com.,  163-180.) 
A  joint  and  separate  action  will  lie  against  principal  and 
agent  for  injury  caused  by  the  negligence  of  the  agent. 
{Wright  v.  Wilcox,  19  Wend.,  343;  Suydam  v.  Moore,  8 
Barb.,  368 ;  Montfort  v.  Hughes,  3  E.  D.  S.,  591 ;  Phelps  v. 

Wait,  30  N.  Y.,  78.)  If  defendant  is  held  to  be  a  sub-coo- 
tractor  of  Cavanangh  in  a  portion  of  the  work,  he  is  liable 
for  negligence.  {Blake  v.  Perris,  5  N.  Y.,  48.)  A  master 
who  hires  out  his  servant  to  another  person  is  liable  to  a 
stranger  for  injury  caused  by  the  servant's  negligence.  (S.  & 
E.  on  Neg.  [2d  ed.],  §  74,  and  cases  cited.)  There  was  suflS- 
cient  evidence  to  go  to  the  jury  on  the  question  of  negligence. 
{Ernst  V.  ff.  R.  R.  R.  Co.,  35  N.  Y.,  1.)  In  an  action  for 
loss,  destruction  or  damage  to  goods  by  negligence  and  care- 
lessness, the  owner  can  maintain  an  action  against  the  penon 
committing  the  injury  without  privity  of  contract  {Green 
V.  Clark,  12  N.  Y.,  343 ;  Merrick  v.  Brainard,  38  Barb., 
574.)  A  party  can  maintain  an  action  for  injury  caused  by 
the  breach  of  a  contract  made  for  his  benefit,  though  not 
himself  privy  to  it.    {Robinson  v.  Chamberlain,  34  N.  Y., 
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389 ;  Ftdt.  Ins.  Co.  v.  Baldwin,  37  id.,  648.)  In  all  cases 
of  negligence,  when  the  common  law  is  competent  to  give 
relief,  the  State  courts  have  a  concurrent  jarisdiction  with 
the  United  States  courts.  {N.  J.  S.  Nav.  Co.  v.  Mer.  Bk,y 
6  How.  [U.  S.],  39C ;  Warring  v..  Clarky  6  id.,  441,  467 
Taylor  v.  Carryly  20  id.,  583 ;  U.  S.  v.  Bea/ina^  3  Wheat.,  336 
Hine  v.  Treoor,  4  Wal.,  571 ;  The  Moses  Taylor,  id.,  411 
2  Story  on  Const,  §  1672  and  note ;  Benedict's  Admiralty 
[2d  ed.],  §§  201,  205,  206 ;  In  re  Steamboat  Josephine,  39  N. 
T.,  19,  26,  27 ;  Cheesman  v.  De  Wolf,  2  Sandf.,  379 ;  HaUet 
y.Novio7i,  14  J.  R.,  273;  PereivalY.  llickey,  *18  id.,  257; 
Ashbrook  v.  Golden  GaU,  1  Newb.,  12,  296 ;  12  Wheat., 
614;  2  Gall.,  398;  3  Hay's  Ad.,  275,  290;  Lawrence's 
Wheaton,  321 ;  Dones'  Ab.,  6,  351,  etc.)  The  provisions  of 
the  act  of  1851  (9  U.  S.  Stat,  at  Large,  635)  can  only  be 
interposed  to  limit  the  plainti£f 's  recovery  to  the  modified  lia- 
bility prescribed  therein.  (§§  3,  4.)  ( Walksr  v.  TV.  Co.,  8 
Wall.,  150.)  That  act  does  not  reach  the  question  of  juris- 
diction. {Ch/mberkmi  v.  West  Tr.  Co.,  44  N.  Y.,  305 ;  11 
id.,  485 ;  29  id.,  115  ;  42  id.,  212 ;  44  id.,  305 ;  3  Keyes,  217.) 

E.  M.  Ilotbrook  for  the  respondent.  Plaintiff  not  being  a 
party  to  the  .contract,  cannot  maintain  this  action.  {Priestley 
V.  FawUr,  3  M.  &  W.,  1 ;  Toilet  v.  Sherstone,  5  id.,  284 ; 
Quarman  v.  Burnett,  6  id.,  499 ;  Winterhottom  v.  Wright,  10 
id.,  109  ;  Mayor  of  Albany  v.  Cardiff,  2  Com.,  165  ;  Mer- 
rick V.  BroMioa^d,  38  Barb.,  674,  588 ;  affirmed,  34  N.  Y., 
222 ;  Code,  §  8  ;  Lincoln  V.  Crandall,  21  Wend.,  101 ;  Harp 
V.  Osgood,  2  Hill,  216 ;  Newcornl  v.  Cla/t%  1  Den.,  226 ; 
Erickson  v.  Compton,  6  How.,  471,  474.)  The  owner  of  a 
tug  employed  in  towing  boats  for  hire  is  not  a  common  car- 
rier, and  hence  not  an  insurer.  ( Wooden  v.  Atcsten,  51 
Barb.,  1 ;  Wells  v.  St.  Nam.  Co.,  2  Comst.,  204.)  The  owners 
of  such  tugs  are  only  liable  for  gross  negligence.  ( Wells  v. 
St.  Na/o.  Co.,  2  Comst.,  104.)  The  law  presumes  that  neither 
defendant  nor  his  servants  had  been  guilty  of  gross  negligence 
or  breach  of  good  faith.     (Jones  on  Bail.,  20 ;  Williams  v. 
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East  India  Co.,  3  East,  192 ;  Stwrr  \\  Peck,  1  Hill,  672, 673 ; 
Story  on  Bail.,  232,  §  213.)  The  United  States  courts  have 
exclusive  jurisdiction  and  cognizance  of  the  cause  of  action 
at  issue  in  this  suit.  (U.  S.  Const.,  art.  3,  §§  1,  2,  9 ;  1  U. 
S.  Stat,  at  Large,  76,  77  ^  Du  Ponceau  on  Jur.,  21 ;  Bene- 
dict's Ad.,  §  19 ;  Waring  v.  Clarkey  5  How.,  441 ;  Cohens  v. 
Virginia,  6  Wheat,  264 ;  State  of  R.  L  v.  State  of  Mass., 
12  Pet.,  723,  and  cases  cited ;  iT.  J.  S.  Nam.  Co.  v.  Mer,  Bk.j 
6  How.,  390 ;  U.  S.  v.  Bevans,  3  Wheat,  387 ;  The  Moses 
Taylor,  4  Wall,  411 ;  The  Bine  v.  Treoar,  id.,  555 ;  Ths 
Belfast,  7  id.,  544, 634;  The  Eagle,  8  id.,  15  ;  T7ie  Josephine, 
39  N.  Y.,  19  ;  1  Kent's  Com.,  369 ;  MaHin  v.  Buntet^s 
Lessee,  1  Wheat.,  335.)  Where  there  is  a  maritime  lien  on  a 
thing  the  lien  may  be  enforced  by  a  suit  in  rem  in  admiralty. 
(  U.  S.  v.  350  ChesU  of  Tea,  12  Wheat.,  486  ;  Dunlop  Ad. 
Pr.,  69  ;  CutUr  v.  Roe,  7  How.,  729  ;  N.  J.  S.  Nav.  Go.  v. 
Mer.  Bk.,  6  id.,  392.)  Defendant's  liability  must  be  determ- 
ined under  the  act  of  1851  (9  U.  S.  Stat,  at  Large,  635,  636), 
and  this  court  has  jurisdiction  thereof.  {Chishol?n  v.  North. 
Tr.  Co.,  61  Barb.,  392  ;  Brookman  Hamil,  43  N.  Y.,  554 ; 
Norwich  Co.  v.  Wright,  13  WaU.,  104 ;  Kules  U.  S.  Sup.  Ct, 
54-57 ;  KnowUon  v.  Prov.  and  N.  Y.  S.  S.  Co.,  53  K  Y., 
76  ;  Moore  v.  Am.  Tr.  Co.,  24  How.  [U.  S.],  1 ;  The  Daniel 
Ball,  10  Wall.,  557;  The  MonteUo,  11  id.,  11.) 

LoTT,  Ch.  C.  The  different  grounds  on  which  the  conFt 
below  granted  the  motion  for  a  nonsuit  embrace,  substan* 
tially,  these  two  propositions  :  1st.  That  the  plaintiff  had  no 
cause  of  action  against  the  defendant  because  there  wa«  no 
privity  of  contract  between  them ;  and,  2d.  Because  the  case 
was  exclusively  within  the  jurisdiction  of  the  United  States 
courts.    Neither  of  them  is  well  founded. 

1st.  It  is  true  that  the  defendant's  agreement  was  made 
with  Cavauaugh  alone,  and  that  it  did  not  obligate  him  to  the 
performance  of  "  any  contract  duty  to  the  plaintiff,"  as  is 
stated  in  one  of  those  grounds ;  but  that  fact  did  not  justify 
him,  in  the  execution  of  that  agreement,  to  do  bis  work  bo 
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Diligently  and  carelesely  as  to  injure  the  person  or  property 
of  any  other  party,  not  himself  in  fault,  lawfully  on  board  of 
Gavanaugh's  scow.  His  liability  to  the  plaintiff  arises  from 
the  negligence  and  want  of  care,  by  his,  servants,  in  the  man- 
agement of  the  tng  while  in  the  prosecution  of  his  business, 
and  is  not  based  on  the  breach  of  any  contract  made  by  him 
with  the  plaintiff.  Under  the  rule  or  principle  applied  by 
the  jndge  on  the  trial  and  a£Srmed  by  the  General  Term,  a 
hackman,  employed  by  a  party  to  carry  him  from  his  resi- 
dence to  a  railroad  station,  would  be  absolved  from  all 
responsibility,  while  in  the  performance  of  that  obligation, 
for  injuries  caused  by  or  resulting  from  his  negligence  and 
carelessness  in  running  over  afoot  passenger  crossing  the  street 
with  proper  care  and  free  from  all  imputation  of  negligence. 
It  is  clear  that  in  such  a  case  there  would  be  no  privity  of 
contract  between  the  hackman  and  the  injured  party ;  but  it 
could  not  be  claimed  that  the  want  of  such  privity  would 
exenapt  the  wrong-doer  from  liability  for  the  wrong  done 
by  him. 

2d.  Assuming  that  the  plaintiff's  cause  of  action  was  cog- 
nizable'  in  the  courts  of  the  United  States,  their  jurisdiction 
was  not  exclusive.  The  learned  judge,  who  delivered  the 
opinion  of  the  General  Term  of  the  Supreme  Court,  held, 
and  properly,  that  the  case  came  within  the  saving  clause  of 
the  ninth  section  of  the  judiciary  act  of  1789,  passed  by  Con- 
gress (1  U.  S.  Stat,  at  Large,  76  and  77)  "  saving  to  suitors,  in 
all  cases,  the  right  to  a  common-law  remedy  when  the  com- 
mon law  is  competent  to  give  it ; "  and  conceded  that  the 
courts  of  this  State  had  jurisdiction  of  it,  unless  the  act  of 
Congress  entitled  "  An  act  to  limit  the  liability  of  ship-owners 
and  for  other  purposes,"  passed  March  3d,  1851  (9  U.  S.  Stat, 
at  Large,  635,  636,  and  Brightly's  Digest,  p.  834)  is  applica- 
ble to  it.  It  is  sufficient,  in  support  of  such  conceded  juris- 
diction, to  cite  the  case  of  Steambodt  Cojnpcmy  v.  Chase  (16 
Wallace,  522,  etc.),  decided  in  December,  1872,  without  refer- 
ring to  previous  cases  to  the  same  effect ;  and  the  following 
considerations  will  show  that  the  act  referred  to  by  him  does 
SicKBLs — Vol.  XII.        31 
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not  prevent,  or  in  any  manner  limits  restrict  or  qualify  that 
jurisdiction ;  it  confers  no  new  right  or  remedy.     Its  object, 
as  indicated  by  its  title,  was  to  reh'eve  ship-owners  from  their 
onerous  responsibilities  as  common  carriers ;  and  the  decision 
in  the  case  of  the  steamboat  Lexington,  which  was  burned  on 
the  Long  Island  Sound,  reported  in  6  Howard,  844,  under  the 
title  of  The  Neo)  Jersey  Steam  Namgation  Company  v.  The 
Merchant^  Bank  of  Boston  (6*  How.,  844),  is  said  by  Justice 
Nblsok,  in  Moore  v.  Americam,  Transportation  Company  (24 
id.,  1),  and  by  Justice  Miller,  in  WcHker  v.  The  Transporta- 
tio7i  Company  (8  Wallace,  150),  to  have  led  to  its  enactment. 
The  first  section  declares  that  no  owner  or  owners  of  any  ship 
or  vessel  shall  be  liable  for  any  loss  or  damage  happening  to 
any  goods  or  merchandise  shipped,  taken  in,  or  put  on  board 
thereof,  "  by  reason  or  by  means  of  any  fire  happening  to  or  on 
board  the  said  ship  or  vessel,  unless  such  fire  is  caused  by  the 
design  or  neglect  of  such  owner  or  owners,  provided,  that  noth- 
ing in  this  act  contained  shall  prevent  the  parties  from  making 
such  contract  as  they  please,  extending  or  limiting  the  lia- 
bility of  ship-owners."    And  the  third  and  fourth  sections, 
which  are  deemed  to  control  this  case,  are  in  the  following 
terms,  viz. :    *'  §  8.   The  liability  of  the   owner  or  owners 
of  any  ship  or  vessel,  for  any  embezzlement,  lose  or  destruc- 
tion, by  tiie  master,  ofi^cers,  mariners,  passengers,  or  any 
other  person  or  persons,  of  any  property,  goods  or  merchan- 
dise shipped  or  put  on  board  of  such  ship  or  vessel,  or  for 
any  loss,  damage  or  injury  by  collision,  or  for  any  act,  mat- 
ter or  thing,  loss,  damage  or  forfeiture,  done,  occasioned,  or 
incurred,  without  the  privity  or  knowledge  of  such  owner  or 
owners,  shall  in  no  case  exceed  the  amount  or  value  of  the 
interest  of  such  owner  or  owners,  respectively,  in  such  ship 
or  vessel,  and  her  freight  then  pending." 

"  §  4.  If  any  such  embezzlement,  loss  or  destmction,  shall 
be  suffered  by  several  freighters,  or  owners  of  goods,  wares  or 
merchandise,  or  any  property  whatever,  on  the  same  voyage, 
and  the  whole  value  of  the  ship  or  vessel  and  her  freight  for 
the  voyage,  shall  not  be  sufiScient  to  make  compensation  to 
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each  of  them,  they  shall  receive  compenBation  from  the 
owner  or  owners  of  the  sliip  or  vessel,  in  proportion  to  their 
respective  losses ;  and  for  that  purpose  the  said  freighters  and 
owners  of  the  property,  and  the  owner  or  owners  of  the  ship 
or  vessel,  or  any  of  them,  may  take  the  appropriate  proceed- 
ings in  any  court,  for  the  purpose  of  apportioning  the  sum 
for  which  the  owner  or  owners  of  the  ship  or  vessel  may  be 
liable,  amongst  the  parties  entitled  thereto.  And  it  shall  be 
deemed  a  suflScient  compliance  with  the  requirements  of  this 
act,  on  the  part  of  such  owner  or  owners,  if  he  or  they  shall 
transfer  his  or  their  interest  in  such  vessel  and  freight  for  the 
benefit  of  such  claimants,  to  a  trustee,  to  be  appointed  by 
any  court  of  competent  jurisdiction,  to  act  as  such  trustee  for 
the  person  or  persons  who  may  prove  to  be  legally  entitled 
thereto ;  from  and  after  which  transfer  all  claims  and  pro- 
ceedings against  the  owner  or  owners  shall  cease." 

The  second  section  provides  that  no  owner  or  master  of 
any  ship  or  vessel  shall  be  liable  for  certain  enumerated  valu- 
able articles  of  property,  without  a  specification  in  writing  of 
the  true  character  and  value  thereof  furnished  by  the  shipper, 
and  an  entry  thereof  in  the  bill  of  lading  therefor.  The 
eighth  section  declares  that  the  act  shall  not  apply  to  the  owner 
or  owners  of  any  canal  boat,  barge  or  lighter,  or  to  any  vessel 
of  any  description  whatever  used  in  rivers  or  inland  naviga- 
tion. Other  sections  provide  that  a  charterer  of  a  ship  or 
vessel  shall,  in  certain  cases,  be  deemed  the  owner  thereof, 
within  the  meaning  of  the  act,  and  that  the  exemption  of  the 
owner  shall  not  affect  the  liability  of  the  master,  or  mariner, 
or  any  parties  actually  guilty  of  negligence  or  wrongful 
conduct. 

There  is  nothing  in  the  third  or  fourth  sections,  above  set 
forth,  that  can  be  construed  into  a  declaration  or  enactment 
that  the  rights  of  action  which  a  party  may  have  against  a 
ship-owner  shall  be  enforced  in  any  particular  court,  or  that 
the  remedy  for  the  enforcement  of  such  right  by  the  injured 
party  was  intended  to  be  in  any  manner  changed ;  but  the 
general  object  and  intent  of  the  provisions  contained  therein 
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was  to  restrict  and  limit  the  liability  of  such  owner  as  a  com- 
mon carrier.  Whether  the  act,  within  the  principle  decided 
in  Norwich  Company  v.  Wright  (13  Wallace,  104,  etc.),  in 
any  degree  or  at  all  affects  or  is  applicable  to  snch  a  case, 
as  the  present,  where  there  is  no  ground  or  claim  for  saying 
that  the  defendant  owed  any  duty  or  obligation  as  a  common 
carrier,  to  the  plaintiff  (it  appearing  that  plaintiff's  damage  was 
not  sustained  on  board  of  the  defendant's  vessel),  it  is  unne- 
cessary to  decide  on  the  present  appeal.  Its  provisions,  if 
applicable,  could  only  be  used,  or  interposed,  as  a  partial 
defence.  Its  effect  was,  as  has  been  before  stated,  to  reduce 
and  limit  the  plaintiff's  recovery  to  the  mitigated  or  modified 
liability  of  the  defendant  as  prescribed  in  and  by  the  third 
and  fourth  sections  above  set  forth.  It  does  not  entirely 
defeat  the  right  of  recovery  or  operate  as  an  absolute  bar  to  a 
right  of  action.  The  nonsuit  was,  consequently,  improperly 
ordered. 

It  follows  that  the  judgment,  entered  on  that  order,  must 
be  reversed,  and  a  new  trial  is  granted,  costs  to  abide  the 
event. 

DwiOHT,  C.  This  action  is  brought  to  recover  for  an  injury 
done  by  the  unskillful  management  of  a  tug  belonging  to  the 
defendant,  which  was  engaged  in  towing  a  scow,  on  which 
were  certain  cattle  belonging  to  the  plaintiff. 

The  questions  to  be  discussed  hei*e  may  be  resolved  into 
three.  (1.)  Can  the  plaintiff,  under  the  facts  of  the  case, 
recover  in  a  common-law  action  provided  that  can  be  main- 
tained under  the  provisions  of  the  United  States  Constitu- 
tion ?  (2.)  Has  the  Supreme  Court  of  New  York  jurisdiction 
over  the  case,  the  injury  having  occurred  on  the  Biver  St. 
Lawrence  ?  (3.)  Does  the  act  of  Congress,  of  the  year  1851 
(5  U.  S.  Stat,  at  Large,  635),  apply  to  the  ease,  and,  if  so,  do 
its  provisions  oust  the  court  of  its  jurisdiction  ? 

(1.)  The  faots  of  the  case  show  that  the  plaintiff  employed 
one  Nicholas  Cavanaugh,  who  was  the  owner  of  a  sea-wortby 
scow,  to  transport  for  a  fixed  price  his  cattle  and  horses  from 
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Brockville,  on  the  Canada  side  of  the  St.  Lawrence,  to  Mor- 
ristown,  on  the  American  shore.  Other  drovers  had  engaged 
Gavanangh  to  do  the  same  service  for  their  cattle.  The 
defendant  was  owner  of  the  tug,  Sarah  Daly,  which  was  then 
lying  at  the  wharf  in  Brockville,  and  under  the  control  of 
the  defendant's  agent.  The  captain  of  the  tug  made  an  agree- 
ment with  Cavanaugh,  in  the  presence  of  the  plaintiff  and 
another  drover,  to  tow  the  scow  for  five  dollars.  The  plaintiff 
and  the  other  drover,  to  the  captain's  knowledge,  eacli 
furnished  one  dollar  of  this  amount  and  Cavanaugh  three  dol- 
lars. The  tug  was  managed  so  unskillfuUy,  after  it  had  take^n 
the  scow  in  tow,  that  it  pulled  the  boat  under  the  water  ^nd 
caused  the  loss  of  sixteen  head  of  cattle  belonging  to  the 
plaintiff  and  injured  others. 

The  case  is  here  presented  of  an  owner  of  goods  intrusting 
them  to  a  bailee  to  do  work  upon  them,  and  the  bailee,  with 
the  knowledge  and  privity  of  the  owner  employing  another 
person  to  aid  him  in  accomplishing  the  stipulated  work,  and 
by  his  unskillful  conduct  causing  injury  to  the  owner.  Such 
a  state  of  facts  gives  the  owner  a  right  of  action.  It  is  his 
property  which  is  injured,  and  he  is  entitled  to  redress.  True, 
the  bailee  having  a  special  property  may  also  have  his  action. 
A  recovery,  either  by  the  bailor  or  the  bailee,  is  a  bar  to  an 
action  by  the  other  party.  {Oreen  v.  Clarke^  12  N.  Y.,  343.) 
In  that  case  the  defendants  were  sub-contracting  carriers,  and 
it  was  contended,  on  their  behalf,  that  the  owner  could  not 
sue  for  want  of  privity,  as  he  was  not  a  party  to  the  contract 
between  the  original  carrier  and  the  sub-contractor.  The 
court  rejected  this  view,  holding  that  the  question  of  privity 
was  immaterial.  Gabdineb,  J.,  said  that  if  the  bailee  had 
sued  arid  recovered  he  would  have  held  the  amount  recovered 
in  trust  for  the  owner ;  and  to  insist  that  the  bailee  should 
sue  was  simply  maintaining  that  a  dry  trustee  should  sue 
rather  than  the  cestui  qice  trust.  It  was,  further,  his  view 
that  the  owner  had  such  an  interest  in  the  sub-contract  that 
he  might,  at  his  election,  affirm  it  and  make  the  sub-con- 
tractors liable  on  their  contract  as  though  it  had  been  made 
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with  them  on  his  authoritj ;  and  that  this  rule  was  applicable^ 
whether  the  snb-contract  was  express  or  implied.  (Pages 
354-357.)  There  is  little  doubt,  on  the  testimony,  of  the 
liability  of  the  defendant  to  either  the  plaintiff  or  Cavanaugh 
as  they  might  respectively  elect  to  bring  the  action.  Though 
not  a  common  carrier,  he  was  bound  to  exercise  ordinary  care 
( WeUs  V.  Steam  Navi-gation  Co.y  2  Comst,  204 ;  4  Seld.,  376  > 
Merrick  v.  Brainard^  38  Barb.,  574),  and  is  liable  for  the 
want  of  it.  It  must  be  held  that  the  plaintiff  had  his  right 
of  action  against  the  defendant  to  recover  the  damages  sus- 
tained by  him. 

(2.)  The  next  inquiry  is  whether  the  Supreme  Court  has 
jurisdiction  over  a  contract  of  this  kind.  This  depends  upon 
the  jurisdiction  of  the  United  States  courts  as  conferred  in 
the  Constitution.  The  judicial  power  of  the  United  States 
extends  to  all  cases  of  admiralty  and  maritime  jurisdiction. 
There  can  be  but  little  doubt  that  this  language  includes  the 
pi*esent  case.  After  great  discussion  and  much  vacillation  of 
opinion  it  may  now  be  considered  as  law  that  the  admiralty 
jurisdiction  of  the  District  Court  of  the  United  States  extends, 
by  force  of  the  Constitution  and  of  the  judiciary  act  of  1789 
(§  9),  to  the  great  lakes  as  well  as  to  the  St.  Lawrence,  con- 
necting them  with  the  ocean.  The  leading  case  of  De  Zcvio 
v.  Boit  (2  Qallison,  398)  is  now  accepted  law.  In  the  case  of 
contracts  the  test  of  jurisdiction  is  not  necessarily  whether 
the  contract  is  to  be  performed  on  navigable  waters,  but 
whether  the  subject-matter  of  the  contract  is  maritime. 
(Insurance  Co.  v.  Dunham^  11  Wall.  [U.  S.],  1.)  The  car- 
riage of  passengers  on  navigable  waters  is  a  maritime  contract. 
{The  Moses  Taylor,  4  Wall.  [U.  S.],  411.)  The  cases  are 
extensively  collated  and  thoroughly  discussed  in  a  learned 
article  on  admiralty  jurisdiction  in  5  American  Law  Review, 
581. 

The  present  contract  was,  according  to  these  and  other 
authorities,  a  maritime  one,  over  which  the  United  State 
court  has  jurisdiction.  (Moore  v.  American  TransportOr 
tion  Co.,  24  How.  [U.  S.],  1.)    This  proposition,  however, 
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does  not,  of  itself,  exclude  State  jurisdiction.  The  true  view 
16  that  the  Constitution  vested  jurisdiction  as  it  existed 
when  that  instrument  was  adopted.  Where  the  jurisdic- 
tion was  concurrent  with  the  State  courts,  it  so  continued ; 
where  it  was  exclusive  in  admiralty,  it  became  exclusive  in 
the  Federal  courts.  It  is  a  well  known  distinction  in  admi- 
ralty that  proceedings  are  either  (in  personam)  against  the 
person  or  {in  rem)  against  the  property.  The  latter  kind  of 
jurisdiction  is  exclusive  in  the  Federal  courts,  and  any  act  of 
a  State  legislaturo  purporting  to  confer  it  upon  a  State  court 
is  unconstitutional.  {The  Moses  Taylor^ 4  Wall.  [U.  S.], 411; 
The  Hine  v.  Trevor,  id.,  555 ;  The  Belfast,  7  id.,  624.) 

On  the  other  hand,  jurisdiction  over  the  person  of  one  who 
has  violated  a  maritime  contract  or  committed  a  maritime 
tort  is  not  exclusively  vested  in  a  court  of  admiralty.  From 
time  immemorial,  questions  of  this  kind  have  been  entertained 
in  the  English  common  law  courts.  They  could  have  been 
instituted  in  the  State  common  law  courts  when  the  United 
States  Constitution  was  formed.  Proceedings  of  this  cliarac- 
ter  are  expressly  reserved  to  the  State  courts  by  section  9  of  the 
judiciary  act  of  1789.  (1  U.  S.  Statutes  at  Large,  7.6.)  The 
reservation  is  still  more  clearly  expressed  in  section  1  of  the  act 
of  February  20,  1845,  concerning  the  admiralty  jurisdiction 
upon  the  great  lakes,  and  the  navigable  waters  connecting 
them.  The  words  of  that  act  are :  "  Saving  to  the  parties 
any  concurrent  remedy  which  may  be  given  by  th6  State 
laws,  where  such  steamer  or  other  vessel  is  employed  in  the 
business  of  commerce  or  navigation."  Though  this  language 
is  more  explicit  than  that  of  the  act  of  1789,  yet  its  purport 
is  the  same.  The  two  statutes  show  unmistakably  the  intent 
of  Congress  to  reserve  to  suitors  their  remedies  in  State 
courts,  except  so  far  as  to  carry  out  the  law  of  1851,  to  be 
Iiereafter  considered.  It  is,  accordingly,  in  general,  a  matter 
of  election  with  an  injured  party,  whether  he  will  ask  relief 
in  a  State  or  a  United  States  court,  and  the  defendant  cannot 
object  to  a  prosecution  in  a  State  court  on  the  ground  that 
the  cause  of  action  is,  in  its  nature,  maritime,  so  long  as  the 
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action  is  in  personam.  The  subject  is  put  at  rest  by  the 
decision  in  Steamboat  Co  v.  Chase  (16  Wallace  [U.  S.],  523), 
reviewing  the  case  of  Chase  v.  The  American  Steamboat  Co. 
(  9  R.  I.,  420).  This  case  should  be  stated  with  some  detail^ 
60  as  to  show  the  precise  ground  upon  which  the  decision  was 
placed.  There  is  a  statute  in  Bhode  Island  giving  a  right  of 
action  to  the  administrator  for  the  benefit  of  the  next  of  kin 
of  one  who  is  killed  while  crossing  a  public  highway,  by  the 
negligence  or  carelessness  of  a  common  carrier.  A  steamer, 
owned  by  a  common  carrier,  and  plying  upon  Narragansett 
bay,  a  public  highway  on  tidal  waters,  between  Newport  and 
Providence,  Rliode  Island,  negligently  ran  over  one  George 
Cook,  crossing  upon  the  bay  with  reasonable  care,  and  killed 
him.  Chase,  as  administrator  of  Cook,  brongbt  an  action  in 
the  State  court,  under  the  provisions  of  the  statute,  against 
the  carrier.  The  latter  set  up  in  answer  that  the  State  court 
had  no  jurisdiction,  by  reason  of  the  provisions  of  the  United 
States  Constitution,  and  of  the  legislation  of  Congress  under 
it.  The  Supreme  Court  of  the  United  States  in  disposing  of 
this  question,  expressed  some  doubt  whether  the  admiralty 
courts  had,  independent  of  the  State  statute,  power  to  enter- 
tain a  case  where  one  is  .wrongfully  killed  by  the  act  of 
another.  It  is  quite  well  settled  that  a  State  court  has  no  such 
jurisdiction.  {Carey  v.  Berkshire  Railroad  Co..,  1  Cashing, 
476,  and  cases ;  Chreen  v.  Hvdson  River  R.  R.  Co.^  2  Keyes, 
294.)  In  the  admiralty  courts,  the  question  is  still  open. 
{Cutting  v.  Seahury^  1  Sprague,  622.)  The  Supreme  Court, 
therefore,  in  Steamboat  Co,  v.  Chase^  discussed  the  question 
of  the  jurisdiction  of  the  State  court  on  the  theory  that  a 
court  of  admiralty  had,  without  reference  to  the  State  statute, 
jurisdiction  over  the  cause.  This  view  brought  up  distinctly 
the  point  whether  the  jurisdiction  of  a  State  court  and  an 
admiralty  court  may  be  concurrent  in  respect  to  a  marine 
tort.  (P.  632.)  Mr.  Justice  Clifford  pronounced  the  opinion 
of  the  court.  An  extract  from  his  opinion  shows  the  ground 
of  the  decision.  "  Where  the  suit  is  (m  rem)  against  the 
thing,  the  original  jurisdiction  is  exclusive  in  the  District 
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Courts,  as  provided  in  section  9  of  the  judiciary  act ;  but  when 
the  suit  is  {in  personam)  against  the  owner,  the  party  seeking 
redress  may  proceed  by  libel  in  the  District  Court,  or  he  may, 
at  his  election,  proceed  in  an  action  at  law,  either  in  the 
Circuit  Court  of  the  United  States,  if  he  and  the  defendant 
are  citizens  of  different  States,  or  in  a  State  court,  as  in  other 
cases  of  actions  cognizable  in  the  State  and  Federal  courts 
exercising  jurisdiction  in  common  law  cases,  as  provided  in  sec- 
tion 11  of  the  judiciary  act.  He  may  have  an  action  at  law  in 
the  case  supposed,  either  in  a  Circuit  Court  or  in  a  State  court, 
because  the  common  law  in  such  a  case  is  competent  to  give 
him  a  remedy,  and  whenever  the  common  law  in  such  a  case 
is  competent  to  give  a  party  a  remedy,  the  right  to  such  a 
remedy  is  reserved  and  secured  by  the  saving  clause  contained 
in  section  9  of  the  judiciary  act."    (Page  533.) 

This  course  of  reasoning,  though  applied  in  tlie  case  cited 
to  marine  torts,  is  equally  applicable  to  maritime  contracts. 
The  legislation  of  Congress,  on  the  whole  subject,  shows  that 
it  was  intended  in  personal  suits  to  allow  a  party  to  seek 
redress  in  the  Admiralty  Court,  if  he  saw  fit  to  do  so,  but 
not  to  make  such  a  course  compulsory  in  any  case  where  the 
common  law  is  competent  to  give  him  a  remedy.  Tried 
by  this  test,  the  plaintiff,  in  the  present  case,  had  a  right 
to  proceed  in  the  State  court,  and  having  made  his  election 
to  do  so,  that  court  had  jurisdiction.  (See,  also,  Zeon  v. 
Galceran,  11  Wallace  [U.  S.],  185;  5  Am.  Law  Kev.,  582, 
683,  618.) 

(3.)  The  next  point  to  be  considered  is,  the  effect  of -the  act 
of  March  3,  1851.  (5  Statutes  at  Large,  635.)  The  section 
bearing  upon  the  point  presented  in  the  case  at  bar,  is  the 
third.  Its  terms  are  as  follows :  "  The  liability  of  the  owner 
or  owners  of  any  ship  or  vessel,  for  any  embezzlement,  loss 
or  destruction  by  the  master,  officers,  passengers,  or  any  other 
person  or  persons,  of  any  property,  goods  or  merchandise, 
shipped  or  put  on  board  of  such  ship  or  vessel,  or  for  any  loss, 
damage  or  injury  by  collision,  or  for  any  act,  matter  or  thmg, 
loss,  damage  or  forfeiture,  done,  occasioned  or  incurred,  without 
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the  privity  or  knowledge  of  such  owner  or  owners,  ehall  in 
no  ease  exceed  the  amount  or  valae  of  the  interest  of  such 
owner  or  owners  respectively  in  such  ship  or  vessel,  and  her 
freight  then  pending."  This  section,  according  to  its  plain 
and  apparent  meaning,  includes  three  distinct  cases.  (1.) 
Damage  done  to  goods  on  board  of  the  vessel  of  the  owner. 
(2.)  Damage  by  collision  to  other  vessels  and  cargoes.  (3.) 
Any  other  damage  or  forfeiture  done  or  incurred  without  the 
privity  or  knowledge  of  the  owner.  {Norwich  Company 
V.  Wright,  13  Wallace  [U.  S.],  104.) 

Assuming  that  the  act  of  1851  is  applicable  to  the  case  at 
bar,  it  falls  within  the  third  of  these  classes.  The  n^ligenee 
causing  the  injury,  it  is  conceded,  occurred  without  the 
privity  or  knowledge  of  the  owner.  The  act  of  1851  is 
founded  on  a  great  rule  of  public  policy.  It  was  passed 
in  order  to  encourage  the  investment  of  capital  in  ships. 
The  main  intent  of  Congress  was  to  introduce  into  the  law 
of  shipping  the  principle  of  ^Mimited  liability,"  which  is 
such  a  marked  element  in  the  law  of  corporations,  distin- 
guishing them  from  the  usual  individual  or  partnership 
responsibility  of  owners.  The  ship-owner  must  act  through 
agents  who  might,  under  the  ordinary  rules  of  law  applicable 
to  agency,  subject  him  to  unlimited  liability.  The  statute, 
for  his  protection,  allows  him  to  put  at  risk  a  limited  amount 
of  his  capital,  as  a  stockholder  in  a  manufacturing  company 
may  do  by  the  general  rules  of  law  governing  corporate  stock. 
This  principle,  however,  does  not  of  itself  affect  the  juris- 
diction* of  a  State  court  to  entertain  an  action  against  a  ship- 
owner for  damages.  In  many  cases,  the  injury  done  by  the 
agents  of  the  owner  would  not  be  of  such  a  nature  or  extent 
as  to  bring  the  statute  into  practical  operation.  In  cases 
where  the  loss  of  the  injured  party  is  much  less  than  the 
value  of  the  ship,  an  ordinary  action  for  damages  will  natu- 
rally be  resorted  to.  There  is  no  reason  why  it  should  not 
be,  unless  there  is  something  in  the  other  sections  of  the  act 
of  1851  which  necessitates  a  different  conclusion.  The  only 
other  section  which  could  affect  the  case  is  the  fourth.     The 
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enbetance  of  that  is,  that  where  any  loss,  etc.,  falling  within 
the  third  section,  is  sustained  by  several  owners  of  property, 
etc.,  and  the  whole  valae  of  the  vessel  and  her  freight  is  not 
sufficient  to  pay  all  the  losses,  a  pro  rata  compensation  is  to 
be  paid  to  the  respective  parties  who  have  sustained  losses. 
In  such  a  case,  '^  appropriate  proceedings  "  may  be  taken  in 
court  by  any  of  the  parties  interested  to  have  a  due  appor- 
tionment made.  The  owner  of  the  vessel  and  freight  may, 
at  his  option,  transfer  his  interest  to  a  trustee  for  the  claim- 
ants, whereupon  all  claims  and  proceedings  against  him  shall 
cease,  and  the  property  transferred  to  the  trustee  will  be 
distributed  among  the  respective  claimants  on  equitable 
principles. 

There  is  nothing  in  this  section  to  oust  the  State  court  of  its 
jurisdiction.  It  does  not  begin  to  operate  until  there  is  some 
affirmative  act  by  a  party  interested  to  avail  himself  of  the 
benefits  of  the  statute.  The  section  requires  "  appropriate  pro- 
ceedings" to  be  instituted  in  a  competent  court  before  there 
can  be  any  apportionment.  Before  the  ship-owner's  liability 
is  terminated  he  must,  as  has  been  seen,  make  an  assignment  of 
his  interest  to  a  trustee,  or  do  some  equivalent  act.  Neither 
of  these  acts  may  be  necessary  or  expedient.  In  that  case,  no 
reason  can  be  given  for  depriving  the  State  court  of  a  jurisdic- 
tion which,  without  the  statute  of  1851,  it  would  plainly  have. 
The  correctness  of  these  general  views  is  fully  sustained  by 
the  case  of  Norwich  Company  v.  Wright  (13  Wall.  [U.  S.], 
104).  That  case  gives  construction  to  a  number  of  doubtful 
questions  under  the  act  of  1861.  It  points  out  the  mode  of 
proceeding  in  case  an  action  for  damages  is  pending  in  a  State 
court  against  a  ship-owner,  where  such  owner  seeks  to  avail 
himself  of  the  provisions  of  the  statute.  He  should  file  a 
libel  in  admiralty,  with  a  payment  into  court  of  the  value  of 
the  ship  and  freight,  or  make  an  assignment  of  them  to  a 
trustee.  He  may  then  plead  these  facts  in  the  State  court 
in  bar  of  the  action,  or  he  may  procure  an  order  from  the 
Admiralty  Court  restraining  the  farther  prosecution  of  the 
action.    (P.  125.)    There  is  no  hint  here,  that  the  State  court 
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has  no  jurisdiction.  It  is  plain,  that  this  method  can  onlj  be 
adopted  when  the  owner  is  willing  to  pay  into  court  the  value 
of  the  ship,  or  else  to  make  the  statutory  assignment.  Where 
one  of  these  acts  is  not  done,  the  action  continues  in  the  State 
court. 

Reference  should  also  be  made  to  the  fifty-fourth  rule  in 
Admiralty.  This  owes  its  existence  to  the  discussions  evoked 
by  Norwich  Company  v.  Wright  {supra),  (See  the  rule  in  13 
Wallace,  XII.)  It  provides,  in  substance,  that  when  any  case 
within  the  act  of  1861  arises,  if  the  owner  desires  to  claim 
the  benefit  of  the  limitation  of  liability  provided  for  in  the 
act,  he  may  file  a  petition  in  the  proper  District  Court,  setting 
forth  the  facts  on  which  the  limitation  is  claimed,  and  praying 
proper  relief.  An  appraisement  is  then  made  of  the  value  of 
the  owner's  interest,  and  the  amount  is  paid  into  court,  or 
due  security  for  such  payment  given,  or,  at  the  owner's  elec- 
tion, an  assignment  of  his  interest  i§  made  to  a  trustee, 
according  to  the  fourth  section  of  the  statute.  The  District 
Court  of  the  United  States  then  issues  a  monition  against  all 
persons  claiming  damages  for  the  embezzlement  or  destruc- 
tion of  property,  or  injury  to  it,  to  appear  before  the  court  and 
make  proof  of  their  claim,  and,  on  the  ship-owners  applica- 
tion, an  order  is  issued  restraining  the  further  prosecution  of 
all  suits  against  him.  After  this,  all  further  proceedings 
will  be  had  in  the  United  States  court,  the  property  being 
applied  by  it  to  the  payment  of  the  respective  claims.  This 
rule  shows,  in  the  clearest  manner,  the  opinion  of  the 
Supreme  Court  of  the  United  States,  that  the  act  of  1851 
does  not  of  itself  deprive  the  State  court  of  jurisdiction. 
There  must  be  specific  action  on  the  part  of  the  ship-owner, 
or  other  persons  interested  in  the  fund,  invoking  the  aid  of 
the  statute,  and  after  that  has  been  taken,  and  in  consequence 
of  it,  further  prosecution  in  the  State  court  is  restrained. 

The  act  of  1851  has  received  construction  in  Kiuyudton  y. 
Providence  dk  N.  T.  S.  8.  Co.  (53  X.  Y.,  76),  but  that  decis- 
ion does  not  bear  so  closely  upon  the  facts  of  the  present  case 
as  to  require  special  notice. 
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On  the  whole,  the  motion  for  a  nonsnit  should  have  been 
denied,  and  as  it  was  an  error  to  grant  it,  the  judgment 
appealed  from  should  be  reversed. 

All  concur. 

Judgment  reversed. 


Jane  Colson,  Bespondent,  v.  Matihias  H.  Abnot, 

Appellant. 

Where  a  thief  or  finder  of  negotiable  paper,  payable  to  order,  which  has    I'^-^s- 
been  indorsed  and  put  into  circulation  by  the  payee,  erases  the  indorse^   1  170  s  ^ 
ment,  and,  subsequently,  personating  the  payee,  f org^  his  signature  and 
transfers  the  paper  to  a  bona  fide  purchaser  for  value,  no  title  passes  as 
against  the  true  owner.    (Dwight,  C,  dissenting.) 

In  such  case  the  purchaser  does  not  take  from  an  apparent  owner,  nor 
does  he  rely  upon  what  appears  upon  the  paper,  but  he  relies  upon,  and 
is  deceived  by  the  repfesentations  of  the  wrong-doer;  against  such 
deception  the  rules  applicable  to  negotiable  paper  are  not  intended  to 
protect.    (DwiGHT,  C,  dissenting.) 

The  indorsement  by  the  payee  does  not  unalterably  fix  the  character  of 
the  paper  so  as  to  make  it  negotiable  by  delivery.  The  indorsement  may 
be  erased  by  the  owner,  and  then  it  in  only  negotiable  after  the  signature 
of  the  payee  is  again  procured ;  and  while  the  finder  or  thief  is  as  to  the 
true  owner  a  stranger,  and  so  cannot  affect  the  latter's  rights  by  such 
erasure,  the  purchaser  deals  with  him  upon  the  assumption  that  he  is 
the  owner,  and,  while  claiming  him  competent  to  give  title,  cannot  deny 
his  power  to  thus  destroy  the  negotiability  of  the  paper.  (Dwight,  C.^ 
dissenting.) 

The  authorities  as  to  alteration  and  spoliation  of  instruments  collated  by 
Dwight,  0. 

(Argued  January  9,  1874 ;  decided  May  term,  1S74 ) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  setting  aside  a  verdict 
for  the  defendant  at  the  circuit,  and  granting  a  new  trial. 

This  action  was  brought  by  the  plaintiff,  after  demand  and 
refusal,  to  recover  the  possession  of  two  county  bonds  of  $300 
each. 

The  bonds  were  issued  September  1st,  1864,  and  due  Mardi 
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let,  1866,  payable  to  the  order  of  one  Jonathan  8.  Roll,  n 
Tolnateer  in  the  militaiy  service  of  tlie  United  States.  Roll 
transferred  them  before  mataritj  hj  an  iadorsement  in  blank 
and  for  a  Tslnable  consideration,  to  the  plaintiff.  The  follow- 
ing ie  a  cop;  of  one  of  the  bonds  which  were  alike,  except  u 
to  nnmbere : 

^^n  "STATE  OF  NEW  YORK.  .^i 

III  J      "  «300.  No.  305.    f  || 

■Sss^k        "On  the  let  day  of  March,  1866,  the  connty    Bj" 

of  Seneca  promises  to  pay  to  the  order  of  Jooa-     f  i 

thanS.  Roll,  three  hundred  dollars,  with  aannal     *=|r 

interest,  at  the  office  of  the  Treasurer  of  said       fS 

connty.     Dated  Sept.  Ist,  1864.  |f 

"JOSIAH  ROGERS,  Chairman.      U 

.  "SiLAB  KiKKE,  Clerk."  ?4 

There  was  an  indorsement  on  the  bond  that  interest  had 

been  paid  to  March  let,  1865. 

The  bonds  were  loet  or  etolen  from  the  plaintiffs  pocket 
on  the  13th  day  of  May,  1865.  On  the  25th  day  of  October, 
1865,  and  before  the  matnrity  of  the  bonds,  they  were  offered 
for  sale  to  the  defendant  at  the  Chemnng  Canal  Bank,  in 
Eluiirs,  of  which  institution  he  was  an  officer.  They  were 
pnrchased  by  him  in  the  course  of  trade,  though  he  did  not 
follow  the  specific  busiueaa  of  buying  and  selling  connty 
bonds.  When  the  bonds  were  purchased,  the  indorsement 
of  the  payee's  name  had  been  erased,  thongh  it  was  there 
at  the  time  of  the  loss  or  theft.  There  was  no  evidence 
that  the  defendant  had  any  knowledge  of  the  erasure.  The 
defendant  having  no  acquaintance  with  the  person  pro- 
fessing to  be  the  payee,  who  offered  them  to  Iiim  for  sale, 
declined  to  purchase  without  identification.  This  was  snp- 
plied  by  a  person  named  Churchill,  known  to  the  defendant, 
who  was  a  person  also  known  not  to  be  of  the  highest 
character,  but  not  known  to  be  of  positively  bad  character. 
The  personator  of  the  payee,  on  writing  the  first  name  of 
the  payee  on  the  bonds,  spelled  it  in  one  case  "  Johonithan," 
and  in  the  other,  "  Johenithan." 
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There  was  evidence  at  the  trial  that  the  plaintiff,  on  the 
Beventeenth  day  of  May  (the  next  bofiiness  day  after  the 
theft),  canBed  her  loee  to  be  advertked  in  one  of  the  Elmira 
newspapers.  It^  however,  appeared  that  the  defendant  did 
Bot  take  the  paper,  and  he  did  not  see  the  advertisement. 
There  was  some  slight  evidence  that  the  plaintiff,  through 
her  husband's  agency,  gave  oral  notice  of  the  loss  at  the  Che- 
mung Canal  Bank.  The  weight  of  testimony  was  against 
this  view.  At  all  events,  it  did  not  appear  that  the  defend- 
ant  was  not  cognizant  of  the  notice,  even  if  it  were  given. 

The  bonds  were  purchased  for  $580.  The  evidence  showed 
that  the  amount  paid  was  equal  to  their  market  value  in 
£lmira  at  the  time  of  the  sale. 

The  counsel  for  the  plaintiff,  at  the  close  of  the  trial,  asked 
the  judge  to  direct  the  jury  to  find  a  verdict  for  the  plaintiff 
on  the  following  grounds,  among  others :  That  these  bonds 
having  no  genuine  indorsement  at  the  time  of  the  transfer  to 
the  defendant,  he  did  not  get  title  as  against  the  plaintiff ; 
the  appearance  of  the  bonds  was  such  that  he  got  no  title ; 
he  did  not  get  the  bonds  in  the  usual  course  of  business ; 
defendant  has  not  shown  that  he  purchased  the  bonds  under 
circumstances  which  gave  him  a  valid  title  as  against  the 
plaintiff.  The  request  made  on  these  grounds  was  refused  by 
the  court,  and  the  plaintiff  duly  excepted. 

The  plaintiff's  counsel  further  asked  the  court  to  submit  to 
the  jury  the  following  propositions : 

1.  Did  the  defendant  pay  for  the  bonds  a  full  and  fair  con- 
sideration f 

2.  Was  the  act  of  buying  the  bonds,  without  examining  to 
see  whether  they  were  indorsed  by  the  payee,  an  act  showing 
willful  ignorance? 

3.  Was  the  fact  that  he  did  not  inquire  of  the  personator 
of  the  payee  as  to  points  suggested  by  the  appearance  of  the 
bonds,  an  act  showing  willful  ignorance,  or  that  the  purchase 
was  not  made  in  the  usual  course  of  business  ? 

4.  Was  the  fact  that,  the  defendant  purchased  without 
examining  the  mode  in  which  the  name  of  the  payee  was 
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spelled,  a  fact  showing  that  he  purchased  in  willfal  ignorance, 
or  not  in  the  usual  course  of  business  ? 

5.  Was  his  act  of  baying,  without  examining  the  indorse- 
ment, in  accordance  with  the  usual  course  of  trade  l 

6.  Was  the  act  of  buying,  without  questions,  in  the  usual 
course  of  trade  ? 

7.  Was  it  in  the  usual  course  of  trade  to  buy  such  bonds 
of  strangers  only  identified  by  men  of  bad  character  ? 

These  requests  having  been  separately  made  and  refused, 
the  plaintiff'  duly  excepted. 

The  court  directed  the  jury  to  find  a  verdict  for  the  defend- 
ant, and  to  assess  the  damages  for  the  detention  of  the  bonds 
at  a  nominal  amount,  and  their  value  at  $600,  to  which  direc- 
tion the  plaintiff  excepted.  The  exceptions  in  the  cause  were 
ordered  to  be  heard  in  the  first  instance  at  the  Greneral  Term* 

John  Murdock  for  the  appellant.  The  bonds  in  question, 
when  indorsed  by  the  payee,  became  nt^otiable  paper ;  and 
when  transferred  to  a  hona  fide  holder  his  title  became  abso- 
lute, although  the  transfer  was  by  a  thief.  (25  N*.  T.,  496 ; 
29  id.,  220;  19  id.,  20;  10  Bosw.,  332;  26  How.,  235.) 
These  bonds  having  become  commercial  paper  by  the  indorse- 
ment of  the  payee,  their  character  became  thereby  fixed,  and 
np  act  of  a  thief  or  trespasser  could  change  them  in  this 
respect.  (25  N.  Y.,  496 ;  10  Bosw.,  332 ;  1  Pars.  N.  and  B., 
33  ;  2  id.,  260,  574 ;  Chitty  on  Bills,  140,  156 ;  14  Abb.  Pr., 
278 ;  8  Mason,  478 ;  8  Cow.,  71 ;  45  How.  Pr.,  492 ;  45 
Barb.,  236 ;  Miller  v.  Race^  Smith's  L.  Cas.,  597.)  There 
was  nothing  in  the  circumstances  attending  the  purchase  of 
the  bonds  tending  to  invalidate  defendant's  title  to  them. 
(44  Barb.,  87  ;  63  id.,  237 ;  19  Abb.,  47 ;  7  id.,  96  ;  29  How., 
409 ;  1  Pars.  N.  and  B.,  254,  note ;  5  Duer,  269 ;  2  Dailey, 
383  ;  Belmont  v.  Hoge^  35  N.  Y.,  68 ;  Magee  v.  Badger y  34 
id.,  249 ;  BirdsaU  v.  RusseU,  29  id.,  220 ;  47  id ,  143 ;  30 
Barb.,  224 ;  34  id.,  443 ;  2  Pars.  N.  and  B.,  274-279,  284.) 
Plaintiff  having  by  her  neglect  lost  the  bonds  and  enabled 
the  finder  of  them  to  commit  the  fraud,  is  charged  with  the 
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loss.  (47  N.  Y.,  147 ;  97  Eng.  C.  L.,  87 ;  13  id.,  420 ;  4 
Mass.,  45 ;  Miller  v.  Ha^y  Smith's  L.  Cas.,  697  ;  22  Wend., 
348.) 

J.  E.  Dewey  for  the  respondent.  A  fraudulent  alteration 
of  commercial  paper  renders  it  void  in  the  hands  of  the  party 
making  the  alteration,  or  in  the  hands  of  hoTUi  fide  purchasers. 
(2  Pars.  N.  and  B.,  30,  557-559,  564,  571,  574,  582,  584.) 
The  indorsee  of  paper  is  preisumed  to  know  the  handwriting 
of  the  indorser,  and  he  is  not  at  liberty  to  controvert  this 
presumption.  (Edws.  on  Bills,  290,  marg.  page ;  2  Smith's 
L.  Cas.  [ed.  1855],  619,  marg.  page,  459.)  If  any  defect 
appear  on  the  face  of  a  paper,  it  is  matter  of  legal  construc- 
tion whether  it  conveyed  notice.  (7  Bos.,  564 ;  1  Pars. 
K  and  B.,  259,  note;  15  Wend.,  362;  12  J.  K,  305;  4 
Mass.,  370 ;  29  N.  Y.,  220,  250,  251 ;  15  id.,  354.)  Tiie  facts 
here  show  mdLa  fides  or  willful  ignorance  on  the  part  of  the 
defendant.  (Edws.  on  Bills,  291 ;  7  Bos.,  465 ;  29  N.  Y., 
244 ;  1  Pars,  on  N.  and  B.,  259,  260 ;  1  Rob.,  546,  and 
authorities  cited ;  15  K  Y.,  354;  20  How.  [U.  S.],  348,  353, 
367,  370 ;  4  Ad.  &  El.,  870 ;  2  Pars.,  270 ;  1  id.,  276 ;  5 
Sand.,  167.)  The  judge  erred  in  refusing  to  submit  to  the 
jury  the  question  whether  Arnot  paid  a  full  and  fair  con- 
sideration for  the  bonds.  (16  Barb.,  551;  34  N.  Y.,  247; 
35  id. ;  2  Pars.,  275.)  Defendant  was  not  a  hona  fide 
holder.  (1  Robt.,  538 ;  5  Sand.,  165-170,  172 ;  5  Wend., 
666 ;  12  J.  E.,  306*;  1  Den.,  583.)  There  was  sufficient  con- 
structive notice  to  defeat  the  purchaser's  title.  (29  N.  Y., 
220,  673  ;  31  id.,  33,  43,  49;  17  id.,  233 ;  19  id.,  312.)  It 
was  not  necessary  to  show  rridla  fides  between  these  parties. 
(29  N.  Y.,  554,  568  ;  26  How.,  270.) 

Eabl,  C.  It  is  undisputed  that  these  bonds,  with  the 
indorsement  thereon  of  the  name  of  the  payee,  were  negotia- 
ble by  delivery,  like  promissory  notes  and  bills  of  exchange. 
A  thief  or  a  finder  could  give  title  to  them  to  a  hcma  fide 
purchaser  for  value ;  and  the  same  rules  are  applicable  to 
SicKELs — Vol.  XII.        33 
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them  which  apply  to  other  negotiable  paper.  {Bank  of 
Hofne  V.  Village  of  Itofne^  19  N.  Y.,  20 ;  Birdeall  v.  Jtu^sdlj 
29  N.  Y.,  220 ;  Brainerd  v.  I^ew  York  and  Harlem  Bail- 
road  Company^  25  id.,  496.) 

The  indorBement  of  these  bonds  by  the  payee  did  not  unal- 
terably fix  their  character,  so  as  to  make  them  negotiable  by 
mere  delivery.  Any  lawful  holder  could  fill  up  the  blank 
indorsements  by  making  them  payable  to  his  own  order  or 
the  order  of  another  person,  and  then  they  could  not  pass  by 
mere  tJelivery.  And  any  person  owning  them  could  hare 
erased  the  indorsement  of  Roll.  This  would  not  have 
destroyed  the  bonds  but  would  have  destroyed  the  indorse- 
ments, and  then  they  could  have  been  negotiated  again  only 
after  the  genuine  indorsement  of  Roll  was  again  procured. 
Any  lawful  owner  of  such  paper  can,  without  avoiding  the 
paper  itself,  erase  and  thus  cancel,  any  or  all  the  indorsements 
thereon,  without  affecting  his  title  to  the  paper  or  his  right 
to  resort  to  any  of  the  names  thereon  prior  to  those  erased. 
{JDdlfm  V.  FroBch^  1  Denio,  867 ;  Chitty  on  Bills,  230 ;  Story 
on  Promissory  Notes,  §  142 ;  2  Parsons  on  Notes  and  Bills, 
29.)  Any  intentional,  material  alteration  of  such  paper,  by 
the  owner  thereof,  will  destroy  it,  so  that  he  cannot  maintain 
an  action  thereon  against  any  of  the  parties  thereto.  But  an 
accidental  destruction  or  mutilation  thereof,  or  an  uninten- 
tional alteration  therof,  by  the  owner,  will  not  have  such 
effect ;  and  neither  will  the  destruction,  mutilation  or  altera- 
tion thereof  by  a  stranger  have  such  effect.  In  such  cases 
secondary  evidence  can  be  resorted  to,  to  establish  the  paper, 
and  a  recovery  had  upon  it  as  it  was  originally  made.  (1 
Greenleafs  Evidence,  566;.  2  Parsons  on  Notes  and  Bills, 
674.) 

The  general  rule  applicable  to  personal  property  is,  that 
the  seller,  although  in  possession  of  the  property,  can  give  no 
better  title  than  he  has.  From  the  operation  of  this  rule 
negotiable  paper  is  excepted.  The  exigencies  of  business 
and  commerce  are  such  as  to  require  the  free  circulation  of 
such  paper.     It  takes  the  place  and  performs,  to  a  large 
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extent,  the  o£Sce  of  money.  It  is  used  for  the  transaction  of 
much  the  largest  part  of  the  business  of  mankind.  It  would 
be  most  embarrassing,  therefore,  if  every  taker  of  such  paper 
was  bound,  at  his  peril,  to  inquire  into  the  title  of  the  holder, 
and  if  he  was  obliged  to  take  it  with  all  the  imperfections 
and  subject  to  all  the  defences  which  attach  to  it  in  the  hands 
of  the  holder.  It  has,  therefore,  for  more  than  200  years, 
been  the  settled  law  of  England  and  this  country,  that  a 
thief,  or  any  other  person  having  possession  of  such  paper, 
fair  upon  its  face,  can  give,  a  honajlde  purchaser  for  value,  a 
good  title  to  it,  against  all  the  parties  thereto,  as  well  as  the 
true  owner.  To  have  this  quality  it  must  be  fair  and  regular 
upon  its  face ;  it  must  be  payable  to  bearer,  or  to  order  and 
indorsed  by  the  payee.  A  forged  indorsement,  no  matter 
how  cautious  the  purchaser  may  be,  will  give  no  title. 
{Chraves  v.  American  Exchange  Bank^  17  N.  Y.,  205.) 

Upon  what  theory  is  it  that  a  holder,  without  title, 
can  transfer  title  to  such  paper?  It  is  said  it  is  because 
the  law  arbitrarily  gives  him  the  capacity  to  transfer 
title  to  such  paper  to  a  Ixma  fde  holder  for  value.  I 
apprehend  that  a  better  statement  of  the  theory  is,  that 
he  has  capacity  to  give  the  title,  because  he  is  the  appa- 
rent owner  of  the  paper.  Every  holder  of  such  paper 
is  presumed  to  be  the  owner.  Unless  he  be  the  appa- 
rent owner,  he  cannot  give  title  even  to  a  honajlde  purchaser 
for  value,  and  unless  the  purchaser  relies  upon  the  apparent 
ownership,  he  cannot  be  a  hoiia  fide  purchaser.  Mr.  Justice 
CuFFOED,  in  Ooodman  v.  Simonds  (20  How.  [U.  S.],  365), 
speaking  of  such  paper,  says :  "  The  title  and  possession  are 
considered  as  one  and  inseparable,  and,  in  the  absence  of  any 
explanation,  the  law  presumes  that  a  party  in  possession  holds 
the  instrument  for  value  until  the  contrary  is  made  to  appear." 
In  CerUral  Bank  of  Brooklyn  v.  Hammett  (50  N.  Y.,  158), 
it  is  said,  by  the  court,  that  "  one  who  obtains  the  transfer  of 
negotiable  paper  before  maturity,  and  for  full  value,  without 
notice  of  any  defect  in  the  title  of  the  apparent  owner, 
acquires  all  the  rights  of  a  bona  fide  holder  by  title  derived 
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from  the  actual  owner.  The  possession  of  a  bill  or  note,  pay- 
able to  bearer  or  indorsed  in  blank,  by  one  not  a  party  to  the 
instrument,  is  presumptive  evidence  of  ownership."  In  ^el- 
mont  Branch  Bank  v.  Hoge  (36  N.  T.,  65),  Judge  Poktee 
says :  *'  One  who,  for  value,  obtains  from  tiie  apparent  owner 
a  transfer  of  negotiable  paper  before  it  matures,  and  who  has 
no  notice  of  any  equities  between  the  original  parties,  or  of 
any  defect  in  tlie  title  of  the  presumptive  owner,  is  to  be 
deemed  a  bona  fide  holder." 

The  thief,  in  this  case,  was  not  the  apparent  owner  of  the 
bonds.  He  came  to  the  defendant  with  two  bonds,  payable 
to  the  order  of  Roll,  without  his  indorsement  upon  them.  It 
matters  not  that  he  personated  Eoll,  and  the  defendant 
believed  him  to  be  Roll.  The  defendant  is  in  no  better  posi- 
tion as  to  title  than  he  would  have  been  if  he  had  known  who 
the  thief  was.  He  did  not  take  paper^  fair  and  regular  npon 
its  face,  from  a  person  having  possession  of  such  paper,  and 
apparently  the  owner  thereof.  The  false  personation  and 
forgery  give  him  no  title  He  did"  not  rely  upon  anything 
that  appeared  upon  the  bonds,  and  was  not  deceived  or  mis- 
led by  them.  But,  he  relied*upon  the  representations  of  the 
thief,  and  was  deceived  by  them.  Against  such  deception 
the  laws,  applicable  to  negotiable  paper,  were  not  intended  to 
guard.  It  is  their  purpose  to  facilitate  the  circulation  of 
paper,  fair  and  regular  upon  its  face,  and  to  protect  the  bona 
fide  purchasers  of  such  paper.  The  exigencies  of  bnsiness 
and  commerce  do  not  require  that  paper,  payable  to  order, 
should  circulate  freely  without  indorsement.  The  reason 
which  lies  at  the  foundation  of  the  laws,  in  reference  to  the 
transfer  of  negotiable  paper,  does  not  apply  to  such  a  case, 
and  the  maxim,  cessanie  ratione  legis  ceasat  ipsa  leXj  should 
be  applied. 

In  further  illustration,  suppose  the  thief  of  negotiable 
paper  entirely  destroys  it,  can  he  make  a  foe  simile  and  give 
any  one  a  cause  of  action  upon  the  original  instrument? 
This  will  not  be  claimed,  and  yet  the  owner  has  lost  none  of 
bis  rights.     He  must  treat  the  paper  as  if  it  had  not  been 
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destroyed.  He  must  make  demand  and  protest  for  non-pay- 
ment, and  bring  suit  upon  the  original  instrument,  and  give 
secondary  evidence  of  its  contents.  The  thief  cannot,  by 
false  personation  or  forgery,  give  title  to  the  cause  of  action 
upon  the  original  instrument,  because  he  is  not  the  possessor 
or  apparent  owner  thereof.  Suppose  a  thief  should  erase  the 
name  of  the  maker  or  drawer  of  a  note  or  bill  of  exchange, 
and  then  forge  the  same  signature,  could  he  give  a  honajide 
purchaser  for  value,  title  to  the  paper  ?  I  am  clearly  of 
opinion  that  he  could  not.  The  paper  is  not  fair  upon  its 
face.  There  is  a  forgery,  and  although  the  purchaser  may  be 
ignorant  of  it,  the  law-merchant  does  not  protect  him  against 
such  ignorance.  He  must  know  at  his  peril  that  the  signa- 
tures are  genuine.  We  are  asked,  suppose  the  name  of  the 
payee,  indorsed  upon  mercantile  paper,  fades  out  so  as  to  be 
invisible,  does  it  aflfect  the  negotiable  character  of  the  paper  ? 
Most  certainly  it  does.  The  title  and  rights  of  the  owner 
remain  the  same  as  before ;  but  a  thief  could  give  no  title  to 
8uch  a  paper  to  any  one,  because  he  cannot  be  the  apparent, 
owner  thereof,  and  there  is  nothing  on  the  face  of  the  paper 
to  induce  belief  that  he  is  the  owner. 

But  there  is  another  course  of  reasoning,  equally  conclusive, 
it  seems  to  me,  which  defeats  the  defendant's  claim.  The 
thief  was  not  in  every  sense  a  stranger  to  the  bonds ;  he  was 
finch  ^  to  the  plaintiff,  and  whenever  she  has  reclaimed  them, 
she  will  hold  them  unaifected  by  anything  which  the  thief 
has  done  to  them.  But  was  he  a  stranger  as  to  the  defendant? 
Assuming  that  he  may  be  treated  as  a  honajide  purchaser,  all 
the  title  he  claims  he  got  from  the  thief.  As  to  him,  the  law 
treats  the  thief  as  the  owner;  he  dealt  with  him  upon  the 
assumption  and  presumption  of  his  ownership.  It  is  not  for 
him  to  say  that  the  thief  was  not  the  owner,  and  while  he  claims 
that  he  was  competent  to  give  him  title,  he  cannot  deny  that 
he  was  competent  to  destroy  the  paper  by  its  mutilation  or 
alteration.  As  to  him,  the  thief  had  the  same  power,  while 
he  held  the  paper,  to  erase  the  indorsement  and  thus  make  it 
non-negotiable  by  mere  delivery,  as  the  true  owner  would 
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have  had.  One  who  buys  such  paper  from  a  thief  must  take 
it  in  the  condition  it  is  when  it  leaves  the  hands  of  the  thief, 
and  he  can  take  it  in  no  other  way.  I  can  perceive  no  reason 
for  awarding  a  purchaser  from  a  thief,  a  better  position  than 
he  would  occupy  if  he  had  purchased  from  the  same  person 
being  the  true  owner.  Suppose  the  thief  had  altered  these 
bonds  by  raising  them  to  $3,000,  and  had  not  erased  the 
indorsement,  how  would  that  have  affected  the  bonds  t  As 
to  the  plaintiff,  it  would  have  been  a  mere  act  of  spoliation 
and  would  have  had  no  effect.  But  as  to  a  purchaser  from 
the  thief,  it  would  have  destroyed  them.  He  could  neither 
enforce  them  for  $3,000  nor  $300.  It  cannot  be  the  policy 
of  the  law  to  facilitate  the  free  circulation  of  forged,  altered 
or  mutilated  paper.  The  purchaser  of  such  paper  must  take 
the  risk  of  its  genuineness.  Tlie  law.  protects  him  only  in 
the  purchase  of  genuine  commercial  paper,  in  good  faith. 

It  follows,  that  the  order  of  the  General  Term  must  be 
affirmed,  and  judgment  absolute  ordered  against  the  defend- 
ant, with  costs. 

Dwioht,  C.  (dissenting).  The  real  questions  in  this  case 
are  two  in  number.  I.  Can  the  defendant,  assuming  that  he 
acted  in  good  faith  and  paid  value,  make  title  to  the  bonds  in 
controversy  from  a  iinder  or  a  thief,  as  the  case  may  be, 
though  the  name  of  the  payee,  indorsed  by  himself,  has  been 
erased  from  the  bonds  by  such  finder  or  thief,  after  the  paper 
has  gone  into  circulation  and  before  it  was  acquired  by  the 
defendant  ?  II.  If  this  question  be  answered  in  the  affirma- 
tive, is  there  any  such  evidence  of  want  of  good  faith,  on  the 
defendant's  part,  as  required  a  finding  upon  it  by  the  jury ! 

I.  The  first  of  these  questions  leads  to  a  consideration  of 
&ome  extraordinary  circumstances  to  which  the  researches  of 
counsel  have  found  no  parallel  in  any  reported  case.  A  thief 
or  finder  erases  the  genuine  blank  indorsement  of  a  payee  of 
a  negotiable  county  bond  after  the  paper  has  passed  into  cir- 
culation. The  erasure  is  made  carefully,  so  as  not  to  attract 
attention,  at  least  that  of  a  casual  observer.    In  its  mutilated 
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condition  the  paper  is  offered  for  sale  to  the  defendant,  an 
officer  of  a  bank,  who  has  made  other  purchases  of  county 
bonds.  The  offerer  personates  the  payee  and  is  so  identified 
by  a  person  known  to  the  defendant.  The  paper  is  indorsed 
by  hitn  and  the  purchase  is  made,  as  will  be  assumed,  at  the 
present  stage  of  the  inquiry,  in  entire  good  faith,  and  the 
market  value  paid.  The  question  is,  is  the  payee's  indorse- 
ment, thongh  actually  erased,  still  in  point  of  law  a  part  of 
the  bond,  so  that  a  holder  can  establish  its  existence  by  sec- 
ondary evidence  and  trace  his  title  through  it?  It  will 
not  be  denied  that,  if  the  indorsement  had  remained  on  the 
bonds  in  controversy,  as  it  was  when  they  were  stolen,  the 
thief  or  finder  could  have  conferred  a  complete  title  upon 
the  defendant,  purchasing  in  good  faith  and  for  value,  thus 
defeating  the  title  of  the  plaintiff.  {MiUer  v.  liace^  1  Buitow, 
452 ;  1  Smith's  Leading  Gases,  250,  and  cases  there  cited.) 
The  rule  there  established  as  to  promissory  bank  notes  is 
applicable  to  such  securities  as  were  transferred  in  the  case  at 
bar.  {Bank  of  Home  v.  Village  of  JSomey  19  N.  Y.,  20 ; 
BirdsaU  v.  liusaell,  29  N.  T.,  220  ;  Brahi&rd  v.  N.  T.  and 
Harlern.  R.  B.,  25  N.  Y.  496.) 

The  grounds  of  this  rule  must  be  briefly  considered.  It 
excepts  negotiable  paper  from  a  principle  applicable  to  all 
other  personal  property.  In  general,  it  is  familiar  law  that  a 
thief,  finder  or  bailee,  can  transfer  to  another  no  greater  title 
than  he  himself  possesses.  The  reason  of  the  exception  in 
the  case  of  negotiable  paper  was  first  fully  disclosed  in  Miller 
V.  Baoeimpra).  It  is  rested  by  Lord  Mansfield  on  grounds 
of  public  policy  and  the  interests  of  trade.  He  said  ^'  trade 
and  commerce  would  be  much  inconvenienced  by  a  contrary 
determination."  In  another  part  of  his  opinion  he  presents 
the  same  view  in  another  form.  '^  It  is  necessary,  for  the 
purposes  of  commerce,  that  the  currency  of  bank  notes  (the 
transfer  of  which  he  was  specially  considering)  should  be 
established  and  secured." 

As  preliminary  to  a  consideration  of  the  defendant's  rights 
in  the  present  case,  it  is  important  to  examine  the  nature  of 
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the  act  done  by  the  thief  when  he  erased  the  iDdorsement. 
It  was  not  in  the  legal  sense  of  the  word,  an  altercUion.  It 
was  a  spoliation.  The  counsel  for  the  plaintiff  has  been  mis- 
led by  confounding  these  different  acts.  Had  Koll  himself 
(the  payee),  before  issuing  these  bonds  to  the  plaintiff,  written 
his  name  on  the  back  of  them  and  then  erased  it,  and  they 
had  been  lost,  no  title  would  have  passed  from  a  finder  to  the 
defendant,  as  there  would  have  been  no  true  "  indorsement,*' 
which  ex  vi  termini  imports  a  delivery.  If  the  plaintiff, 
while  owner,  had  canceled  the  indorsement  through  which  it 
was  necessary  for  her  to  claim  title,  it  might  have  been  claimed 
that  her  act  had  rendered  the  contract  implied  from  the 
indorsement  void.  (1  Greenleaf  on  Evidence,  §  665 ;  Grimes 
V.  Piersol^  25  Ind.,  246.)  But  in  the  present  case,  the  act 
was  done  by  a  person  who  had  no  title  at  all.  It  was  a  pure 
wrongful  act,  adverse  to  the  interests  of  the  owner,  and 
impairing  the  evidence  of  ownership,  but  having  no  effect 
upon  the  owner's  right.  (1  Greenleaf  on  Evidence,  §  566 ;  2 
Parsons  on  Notes  and  Bills,  574.)  Says  Greenleaf :  "  A 
distinction  is  to  be  observed  between  the  alteration  and  the 
spoliation  of  an  instrument,  as  to  the  legal  consequences.  *  * 
Alteration  is,  at  this  day,  usually  applied  to  the  act  of  the 
party  entitled  under  the  deed  or  instrument,  and  imports 
some  fraud  or  improper  design  to  change  its  effect.  But  the 
act  of  a  stranger,  without  the  participation  of  the  party  inter- 
ested, is  a  mere  spoliation  or  mntilation  of  the  instrument,  not 
changing  its  legal  operation  so  long  as  the  original  writing 
remains  legible,  and  if  it  be  a  deed,  any  trace  remains  of  the  seal. 
If  the  instrument  in  this  way  is  mutilated  or  defaced,  so  that  its 
identity  is  gone,  the  law  regards  the  act,  so  far  as  the  rights 
of  the  parties  to  the  instrument  are  concerned,  merely  as  an 
accidental  destruction  of  primary  evidence,  compelling  a  resort 
to  that  which  is  secondary,  and,  in  such  case,  the  mutilated 
portion  may  be  admitted  as  secondary  evidence  of  so  much  of 
the  original  instrument."  Mr.  Parsons  states  the  rule  in  the 
following  language :  "Abroad  distinction  is  made  between 
alterations  by  parties  and  by  strangers,  which  latter  have  been 
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styled  spoliations.  In  this  country,  any  alteration,  however 
material,  does  not  avoid  an  instrument  if  made  by  a  stranger 
to  it,  unless  it  be  such  as  to  render  the  original  words  illegible 
or  uncertain,  in  which  case  it  operates  like  the  destruction  of 
the  paper,  and  then  we  think  it  would  open  the  case  for  the 
proof  of  its  contenta  by  secondary  evidence."  Another  view 
of  the  case  is,  that  an  erasure  by  a  stranger  is  a  mere  accident, 
like  a  destruction  by  the  elements.  {Z^e  v.  Alexander ^  9 
B.  Mon.,  25 ;  Harrison  v.  TvherviUej  2  Humph.,  242 ;  Bige- 
low  V.  Stdphen^  35  Vt.,  521.)  In  Jvsiu%  v.  Cooper  (7 
Blackf.,  7)  the  payee's  name  was  erased  so  as  to  be  illegible. 
The  court  held  he  could  recover  by  proper  parol  evidence. 
This  course  of  reasoning  shows  that  spoliation  has  no  effect 
upon  the  rights  under  a  i^ntract ;  it  only  modifies  the  remedy, 
or  calls  into  operation  a  subordinate  rule  of  evidence.  It  is 
well  settled,  that  every  indorsement  of  negotiable  paper 
imports  a  contract.  Notwithstanding  the  erasure,  EoU  still 
remained  liable  on  that  contract  to  the  plaintiif,  until  a  valid 
transfer  to  another  was  made.  Had  the  plaintiif  received 
back  the  bonds  from  the  thief  and  then  indorsed  the  name  of 
Roll  in  the  same  manner  as  the  thief  did,  she  would  have 
undoubtedly  passed  to  the  defendant,  not  only  the  bonds 
themselves,  but  the  right  to  claim  under  Boll's  indorsement 
and  to  sue  him  upon  it,  though  it  were  invisible  and  its 
existence  unknown  to  the  defendant.  The  whole  matter  thus 
becomes  narrowed  down  to  this  single  point,  could  the  thief, 
on  the  day  of  the  sale,  make  as  complete  a  transfer  of  the  • 
bonds,  and  the  valid  subsisting  indorsement  of  Boll  as  the 
pMntiff  could  have  done,  had  she  been  present  through  an 
agent  and  performed  the  same  acts  ? 

The  true  principle  governing  the  case  is,  that  the  finder, 
for  the  purpose  of  protecting  a  purchaser  in  good  faith,  is 
placed  in  such  a  position  that,  while  he  is  not  owner  in  any 
sense,  he  has  by  a  rule  of  public  policy,  a  capacity  to  transfer 
the  paper  to  such  a  purchaser.  So,  in  England,  a  thief  may 
give  a  good  title  to  ordinary  chattels,  by  a  sale  in  open  mar- 
ket to  a  purchaser  in  good  faith.  It  cannot  be  pretended,  in 
SiCKBLS — ^VoL.  XII.  34 
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such  a  case,  that  a  thief  is  an  owner,  or  has  any  title  bejond 
a  mere  naked  and  wrongful  possession.  The  law,  from  rea- 
sons of  public  policy,  gives  him  a  capacity  to  sell,  not  derived 
from  ownership  but  from  a  positive  and  arbitrary  legal  rule- 
A  sale  in  market  overt,  is  governed  by  the  same  general  rale 
as  that  of.  negotiable  paper,  and  is  upheld  in  like  manner 
only  in  the  case  of  purchasers  for  value  and  in  good  faith. 
(Benjamin  on  Sales,  6-10.) 

The  result  is  that  the  defendant,  acting  in  good  faith,  may 
rest  his  case  on  the  proposition  that  the  thief,  holder  of  the 
bonds  and  personator  of  Eoll,  conferred  upon  him  all  existing 
rights  derived  from  the  bonds  tliemselves  and  their  indorse* 
ment.  He  fulfills  the  accepted  definition  of  a  bona  fids 
holder  —  '^one  who  acquires  the  paper  in  good  faith  and  for 
a  valuable  consideration  from  one  capable  of  transferring  it." 
(1  Parsons  on  Notes  and  Bills,  264.) 

The  plaintiff,  however,  claims  that  the  defendant's  protec- 
tion, as  a  purchaser,  depends  upon  the  fact  that  the  cvidenee  of 
the  payee's  indorsement  is  pi*esented  to  him  and  that,  upon 
the  faith  of  that  evidence,  he  parts  with  value.  The  indorse- 
ment must  be  visibly  written,  and  not  merely  potentially 
present.  The  doctrine  requires  that  if  there  were  any  num- 
ber of  special  indorsements,  they  must  all  be  visible  and  also 
legible.  It  casts  upon  the  holder,  in  the  rapidity  of  commer- 
cial  business,  the  duty  of  recognizing  at  his  peril,  the  actual 
existence  of  a  series  of  special  indorsements,  and  shuts  him 
out  in  the  case  that  the  indorsement  is  potentially  but  not 
visibly  present,  from  any  proof  of  its  presence  by  secondary 
evidence.  Had  the  indorsement  been  made  in  ink  which  had 
faded  so  as  to  be  invisible,  would  negotiability  have  been  lost  % 
If  Boll's  personator  had  in  that  case  forged  his  name,  could 
not  a  purchaser  in  good  faith,  on  discovering  the  fiicts,  have 
traced  his  title,  through  the  original  indorsement,  by  parol 
evidence  ?  It  will  scarcely  be  contended  that  if  the  ink  had 
faded  after  the  purchase,  the  buyee  could  not  show  the  indorse- 
ment by  parol.  If  the  plaintiffs  theory  is  sound,  the  defend- 
ant's title  is  made  to  turn  upon  the  point  whether  inviai- 
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bility  creeps    over   the    indorsement    before  or    after  the 
transfer. 

This  proposition,  so  inconvenient  to  the  commercial  class,  , 
cannot  be  maintained  eitlier  upon  principle  or  authority.  It 
is  the/iict  that  paper  has  become  negotiable  and  partakes  of 
the  nature  of  currency,  that  protects  the  defendant,  on  broad 
grounds  of  pi^lic  policy,  and  not  the  evidence  of  the  fact. 
The  plaintiff 's  doctrine  vFould  even  extend  to  bank  notes; 
which  could  no  longer  be  circulated  with  safety  and  taken 
from  a  thief,  by  one  receiving  (hem  in  good  faith,  unless  the 
holder  were  able  to  show,  affirmatively,  that  when  he  took 
the  paper  the  signatures  of  the  bank  officers  were  visible. 

It  will  be  admitted  that  the  plaintiff  lost  no  rights  by  the 
erasure  of  the  indorsement.  What  if  she,  herself,  had  put 
them  in  circulation  in  exactly  the  form  adopted  by  tbe  thief? 
It  may  be  supposed  that  he  returned  them  to  her  with  the 
forged  indorsement,  and  that  she,  thereupon,  issued  them. 
Would  not  the  purchaser,  then,  have  been  entitled  to  the 
invisible  indorsement,  so  as  to  liave  charged  Boll,  in  case  the 
county  did  not  pay,  at  maturity?  If  so,  then  the  thief  does 
not,  under  the  plaintiff's  theory,  have  the  same  power  of 
transfer,  to  a  holder  in  good  faith,  as  the  owner  possesses. 
Commercial  men  must,  then,  recognize  two  rules  of  trans- 
fer—  one  for  owners,  another  for  thieves  —  while  they  have 
no  means  of  distinguishing  whether  the  person  with  whom 
they  are  dealing  is  an  owner  or  not.  Such  a  principle  would 
subvert  the  great  i*ule  of  public  policy  enunciated  in  Miller 
V.  Bace  {supra),  and  which  has  become  so  firmly  imbedded 
in  our  commercial  law.  How  is  this  rule,  requiring  that  a  pur- 
chaser should  have  ocular  evidence,  to  be  applied  ?  Supposing 
that  the  erasure,  by  a  powerful  microscope,  can  be  made  visi- 
ble, or,  that  the  color  of  the  ink  can  be  restored  by  some 
chemical  process ;  shall  the  title  of  the  purchaser  in  that  case 
fiiil  ?  Or,  must  the  piirchaser  actually  see  the  indorsement 
before  he  purchases  ?  In  that  case,  must  the  blind,  or  those 
of  imperfect  vision,  cease  to  deal  in  commercial  paper  ?  How 
much  more  satisfactory  is  Lord  Ellenbobouoh's  theory  (in  6 
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East,  309),  where,  an  award  having  been  altered  by  a  stranger, 
he  said  he  wonld  read  the  case  with  the  eyes  of  the  law,  and 
so  read  the  award  as  it  originally  was.  The  sound  view  is, 
that  the  only  way  in  which  a  failure  of  the  evidence  can  be 
made  available  is,  to  show  that  the  holder  did  not  take  title 
in  good  faith.     That  point  is  not  now  under  consideration. 

It  is  further  claimed,  on  the  plaintiff's  behalf,  that  the 
thief,  as  far  as  the  defendant  is  concerned,  must  be  regarded 
as  owner;  that  the  defendant  traces  his  title  through  him, 
and,  therefore,  that  the  erasure  was  not  an  act  of  spoliation 
by  a  stranger,  but  of  alteration  by  an  owner,  thus  destroying 
the  title  to  the  instrument,  in  reference  to  the  defendant. 
This  is  a  misconception  of  the  rule  governing  the  subject. 
A  thief  or  a  finder  is  in  no  sense  an  owner.  Before  the  trans- 
fer of  the  paper,  he  has  no  greater  rights  than  a  casual  bailee 
of  merchandise.  His  capacity  begins  at  the  moment  of  trans- 
fer, and  applies  only  to  one  form  of  dealing,  a  sale  to  one 
buying  in  good  faith.  Says  Parsons :  "  The  thief  of  a  stolen 
note  has  obviously  no  title  or  property  in  it  himself,  although 
one  ignorant  of  the  theft  may  derive  title  from  him."  (2  Bills 
and  Notes,  265 ;  Martin  v.  Bank  of  U.  /&,  4  Wash.  C.  C, 
253;  Chitty  on  Bills,  257.)  His  power  to  sell  the  stolen 
paper  is  derived  from  a  rule  of  public  policy,  and  his  capacity 
to  do  any  act  respecting  it,  must  be  affected  and,  in  fact,  meas- 
ured by  that  rule.  This  is  established  solely  for  the  protect 
tion  of  purchasers,  and  cannot  be  so  strained  or  perverted  as 
to  work  them  an  injury.  For  the  purpose  of  protecting  a 
purchaser,  a  finder  or  depositary  has  the  power  of  disposition. 
When  he  does  an  act  despoiling  the  purchaser  of  his  rights, 
his  act  is  that  of  a  pure  wrong-doer,  no  more  affecting  the 
purchaser  than  the  owner  himself.  There  can  be  no  element 
of  public  policy  in  the  .view  that  a  spoliator,  because  he  hap- 
pens to  hold  the  place  of  a  mere  depositary,  can  overthrow 
the  interests  of  a  purchaser,  by  secretly  and  cunningly  alter- 
ing the  instruments  on  which  such  purchaser  has  an  apparent 
right  to  repose. 

These  views  are  sustained  by  the  case  of  Commonwealth 
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V.  jEmigrant  Industrial  Savings  Bank  (98  Mass.,  12,  18). 
The  controversy  there  was,  whether  an  immaterial  alteration 
of  the  numbers  of  certain  negotiable  bonds  destroyed  them  in 
the  hands  of  an  innocent  holder?  It  was  conceded,  that  if 
the  alteration  had  been  made  by  an  owner  with  fraadulent 
intent,  the  instrument  would  have  been  avoided  in  his  hands. 
(2  Fai-sons  on  Bills  and  Notes,  572,  and  cases.)  It  was  uncer- 
tain whether  the  alteration  was  made  by  a  holder  for  value, 
or  a  thief.  The  court  discussed  the  question  in  both  aspects, 
and  held  that  the  doctrine  of  invalidity  in  such  a  case  could 
not  be  extended  to  a  holder  in  good  faith.  It  said :  '^  Should 
it  be  held  that  one  who  claims  title  under  the  fraudulent  per- 
son shall  only  succeed  to  his  rights,  it  is  difficult  to  see  the 
just  application  of  the  principle  to  the  case  at  bar.  The 
innocent  holder  of  a  negotiable  security,  payable  to  bearer, 
does  not  take  his  title  from  that  of  any  previous  holder,  but 
Under  the  original  contract  of  the  promisor  j  as  construed  by 
the  law.  The  thief  who  stole  these  bonds  had  no  title  to  them 
whatever.  The  innocent  holder  docs  not  claim  under  him  in 
form  or  substance."  (Page  18.)  The  true  view  is,  that  an 
owner  having  paper  which  can  enter  into  circulation,  is 
estopped  from  saying  that  the  thief  has  not  the  power  to 
make  the  transfer.  It  is  but  the  application  of  the  salutary 
rale,  that,  when  one  of  two  innocent  persons  must  suffer,  he 
who  has  enabled  the  third  person  to  occasion  the  loss  must 
sustain  it^  This  is  the  principle,  as  stated  in  Chitty  on  Bills, 
256.  When  one  promises,  in  a  negotiable  instrument,  to  pay 
A.  or  his  order,  and  A.  indorses  it  in  blank,  any  holder,  for 
value,  may  write  his  name  over  the  blank  indorsement,  and 
claim  that  the  original  jpromise  was  made  to  him.  In  such 
a  case,  if  he  took  the  paper  from  a  thiet*,  he  would  not  trace 
his  title  through  him,  but  through  the  transfers  made  by 
indorsement.  The  thief  has  been  merely  an  instrument,  by 
which  he  has  been  put  in  a  position  to  have  the  promisee 
contained  in  the  bill  or  note  made  to  himself 

II  is  sccircely  necessary  to  add  that  the  forged  indorsement 
of  Roll's  name  by  the  peraoiiator  had  no  legal  effect  either  in 
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giving  a  right  to  the  defendant  or  in  destroying  one  other- 
wise vesting  in  him. 

If  the  defendant  took  the  bonds  in  good  faith  they  belong 
to  liim. 

II.  The  next  inquiry  is,  whether  there  is  any  evidence  to 
go  to  the  jnry  as  to  the  good  or  bad  faith  of  the  defendant. 
I  think  not.  After  the  plaintiff  had  proved  the  loss  of  the 
bonds  it  was  incumbent  on  the  defendant  to  show  that  he 
paid  value  for  them.  The  evidence  on  this  point  is  satisfac- 
tory. The  burden  of  proof  was  then  shifted  to  the  plaintiff 
to  establish  the  bad  faith  of  the  defendant.  Some  cases  have 
held  that  the  holder's  title  is  defective,  unless  he  exercises  due 
caution.  He  must  not  have  acquired  the  paper  under  cir- 
cumstances which  ought  to  have  excited  the  suspicion  of  an 
ordinarily  prudent  and  careful  man.  {CfUl  v.  Oubitt,  3  6.  & 
C,  466.)  This  doctrine  is  now  wholly  exploded  in  England. 
Negligence  or  even  gross  negligence  is  not  suflScient  to 
impeach  the  holder's  title.  It  has  been  well  remarked  that 
"reasonable  caution"  is  difficult  to  define,  and  presents  a  dan- 
gerous question  to  leave  to  a  jury.  The  present  English  view 
that  the  holder's  title  can  only  be  impeached  by  evidence 
of  bad  faith  is  maintained  in  this  country  by  Goodm-an  v. 
Simmids  (20  How.  [U.  S.],  343) ;  Murray  v.  Lardner  (2 
Wall.  [U.  S.],  110);  Belmont  Branch  BamJc  y.  Hoge  (35  N. 
Y.,  65,  68) ;  Welch  v.  Sage  (47  id.,  143) ;  Spooner  v.  Hdme% 
(102  Mass.,  603)  ;  Phelan  v.  Moss  (67  Penn.  St.,  59) ;  Seyhd 
V.  National  Currency  Bh  (54  N.  Y.,  288).  The  rule  is  well 
stated  in  Magee  v.  Badger  (34  N.  Y.,  249)  by  Porter,  J. 
"  A  holder  of  commercial  paper  is  not  bound,  at  his  peril,  to 
be  on  the  alert  for  circumstances  which  might  possibly  excite 
the  suspicions  of  wary  vigilance.  He  does  not  owe  to  the 
party  who  puts  negotiable  paper  afloat  the  duty  of  active 
inquiry  to  avert  the  imputation  of  bad  faith.  The  rights  of 
the  holder  are  to  be  determined  by  the  simple  tests  of  honesty 
and  good  faith,  and  not  by  a  speculative  issue  as  to  his  dili- 
gence or  negligence."  These  propositions  are  reaffirmed  m 
Bdinont  Bank  v.  Hoge  (supra).    They  are  applied  specific- 
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ally  to  the  case  of  stolen  bonds  in  Wdoh  v.  S(ige  (47  N.  Y., 
14r3).  It  is  there  said  '^  the  law  may  be  regarded  as  settled 
that  a  purchaser  for  value  of  negotiable  paper,  including 
bonds,  is  not  bound  to  exercise  such  care  and  caution  as  wary, 
prudent  men  would  exercise.  Negligence  will  not  impair  his 
title.  It  is  a  question  simply  of  good  faith  in  the  purchaser. 
Unless  the  evidence  makes  out  a  case  upon  which  a  jury  would 
be  authorized  to  find  fraud  or  bad  faith  in  the  purchaser,  it  is 
the  duty  of  the  court  to  direct  a  verdict."    (Pp.  146,  147.) 

There  is  no  evidence  in  the  present  case  to  impeach  the 
defendant's  title,  such  as  this  rule  requires.  The  defend- 
ant paid  the  market  value  for  the  bonds.  He  took  them 
in  the  course  of  business  or  of  trade.  It  is  not  neces- 
sary, for  his  protection,  that  a  purchaser  should  follow 
the  specific  business  of  buying  or  selling  bonds.  It  is 
enough  if  he  takes  them  "  in  the  course  of  trade."  (3 
Kent's  Com.,  81 ;  Byles  on  Bills,  126;  Peacock  v.  Rhodes^ 
2  Douglas,  633 ;  Goodman  v.  Simonds,  20  How.  [U.  S.],  343.) 
There  may  have  been  some  want  of  the  most  active  diligence 
in  the  failure  to  observe  the  misspelling  of  the  payee's  name. 
The  fact  that  the  name  of  the  indorser  is  wrongly  spelled 
does  not  vitiate  the  indorsement.  {Leonard  v.  Wileoriy  2 
Cr.  &  M.,  589;  S.  C,  4  Tyr.,  415;  Duiin  v.  Clements,  7 
Jones  [N.  C.  Law],  58.)  In  the  first  of  these  cases  "  Farley  " 
was  spelled  "  Farelly,"  and  the  indorsement  was  held  to  be 
suiBcient  to  pass  the  title.  The  fact  that  these  bonds  were 
taken  with  the  name  ^'  Jonathan  "  misspelled,  was  consistent 
with  the  defendant's  good  faith.  It  is  a  matter  of  common 
knowledge  that  the  soldiers  who  received  these  bonds  were  in 
many  cases  persons  of  but  little  education,  quite  likely  to 
spell  common  words  wrongly,  and  particularly  proper  names. 
They  seldom  had  occasion  to  write  their  names  or  to  transact 
such  business  as  the  present.  At  the  time  when  these  bonds 
were  negotiated  such  instruments  were  frequently  presented 
by  this  class  of  persons,  soiled  in  their  appearance,  and  in 
quite  different  plight  fron\  commercial  paper  held  continuously 
in  the  possession  of  mercantile  men.    These  facts  tended  to 


272  CoLSON  V.  Abnot.  [May, 

DissentiDg  opinion,  per  Dwioht,  C. 

.  * 

qaiet  suspicion  if  any  was  likely  to  arise.  Nor  was  there  any 
such  lack  of  due  caution  as  to  lead  to  the  suspicion  of  bad 
faith  in  the  matter  of  identification  of  the  person  presenting 
the  bonds.  All  the  circumstances  being  considered,  it  was 
enough  if  there  was  reasonable  ground  to  suppose  that  the 
presenter  of  the  paper  was  the  payee.  It  would  be  incon- 
venient and  impracticable  to  hold  as  a  rule  that  a  person 
identifying  another  should  be  of  the  highest  character.  The 
correct  view  is  that  it  is  enough  if  that  person  wliose  repre- 
sentation is  made  would  be  regarded  as  sufficiently  trust- 
worthy by  a  person  of  ordinary  prudence.  The  same  general 
remark  may  be  made  of  the  erasure.  An  erasure  on  the  back 
of  an  instrument  of  this  kind,  is  not  to  be  treated  in  the  same 
way  as  if  it  were  made  on  its  face.  There  may  be  writing 
there  for  various  reasons,  as  for  example,  indications  of  partial 
payment,  or  memoranda  of  the  address  of  parties,  or  of  the 
ownership  of  the  securities  and  the  like.  It  is  held  in  Finney 
V.  Turner  (10  Mo.,  207),  that  in  an  action  on  a  note  it  is  not 
necessary  to  explain  an  erased  indorsement,  which  may  have 
been,  as  already  shown,  a  mere  memorandum.  At  all  events^ 
the  mere  fact  of  an  erasure  is  not  of  itself  evidence  of  an 
irregularity  in  a  transfer  so  as  to  impute  bad  faith  to  a  holder. 
{BirdsaU  v.  Russell^  29  N.  Y.,  220.)  It  must  be  of  such  a 
nature  as  to  arouse  suspicion.  In  the  present  case,  no  one 
would  suspect  that  the  indorsement  had  been  erased  and  a 
forged  one  substituted  in  its  place,  as  that  would  be  contrary 
to  the  apparent  interest  of  any  holder,  as  its  tendency  would 
naturally  be  to  render  negotiation  more  difficult.  Where  the 
alteration  is  against  the  holder's  interest,  there  is  strong  evi- 
dence that  it  was  not  wrongfully  made.  (2  Parsons  on  Bills, 
etc.,  565,  582 ;  Humphreya  v.  OuiUow^  13  N.  H.,  385.)  Its 
natural  effect  would  be  to  disarm  suspicion.  The  bonds  were 
exhibited  to  the  court  on  the  argument  by  consent  of  counsel. 
The  erasures  were  not  of  such  a  kind  as  readily  to  attract 
attention,  or  to  justify  an  inference  of  bad  faith  on  the 
defendant's  part.  The  attempt  tot  prove-  that  he  had  notice 
of  the  theft  failed. 
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This  examination  results  in  a  complete  adoption  of  three 
principles,  which  are  said,  by  a  well  known  writer,  to  be  devised 
for,  and  well  adapted  to  secure  the  unrestricted  circulation  of 
negotiable  securities.  1.  That,  though  at  common  law  no  man 
can  acquire  a  title  to  an j  personal  chattel  from  one  who  has  no 
title  to  it  himself,  except  by  purchase  in  market  overt,  a  com- 
plete exception  to  this  rule  is  made  in  favor  of  negotiable  paper. 
2.  The  honajide  holder  of  a  lost,  stolen  or  tortiously  transferred 
note  or  bill,  transferable  by  mere  delivery,  and  not  overdue  or 
otherwise  apparently  dishonored,  who  has  taken  it  without 
knowledge  or  actual  or  constructive  notice  of  the  loss  or  fraud, 
in  the  usual  course  of  business,  and  for  a  full  and  valuable 
consideration,  has  a  perfect  title  to  that  note  or  bill  against  the 
world,  and  becomes,  by  the  taking  of  it,  its  true  owner.  8.  The 
title  of  such  a  holder  is  not  defeated  by  proof  that  he  was 
negligent,  or  even  grossly  negligent,  in  taking  the  note  or  bill, 
and  he  omitted  to  make  inquiries,  which  common  prudence 
would  have  dictated.  But  while  gross  negligence  is  not  itself 
fiialafidesy  it  may  be  evidence  thereof  for  a  jury. 

On  the  whole,  it  was  the  duty  of  the  court  at  the  circuit  to 
have  directed  the  jury  to  find  a  verdict  for  the  defendant. 

The  order  of  the  General  Term  granting  a  new  trial  should 
be  reversed,  and  judgment  entered  for  the  defendant  upon  the 
verdict. 

All  concur  with  Eabl,  C,  except  Dwight,  C,  dissenting. 

Gbay,  0.,  not  sitting. 

Order  affirmed,  and  judgment  absolute  against  defendant. 
SioEBLs — ^VoL.  Xn.        86 
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Lewis  Williams,  Bespondent,  v.  The  People's  Fisb  Inbub- 

ANOB  Company,  Appellant. 

Where,  upon  a  trial,  evidence  is  given  presenting  a  defence  not  set  up  in 
the  answer,  and  the  question  is  litigated  without  objection,  the  defend- 
ant is  entitled  to  the  benefit  thereof  the  same  as  if  it  had  been  regularly 
pleaded. 

A  policy  of  insurance  upon  a  quantity  of  merchandise  contained  a  condi- 
tion that  if  the  risk  should  be  increased,  by  any  means  whatever  within 
the  control  of  the  assured,  the  policy  should  be  void.  In  an  action  upon 
the  policy  it  appeared  that  the  assured,  for  several  months  before  the 
fire,  kept,  in  the  room  where  the  merchandise  was,  a  jug  containing  crude 
petroleum  which  he  used  himself  for  medicinal  purposes.  It  also 
appeared  that  the  petroleum  was  not  the  cause  of  and  had  nothing  to  do 
with  the  fire,  but  evidence  was  given  tending  to  show  that  its  presence 
was  dangerous  and  tended  to  increase  the  risk.  The  court  refused  to 
charge  that  if  the  use  of  the  petroleum  increased  the  risk  the  plaintiff 
could  not  recover.  Eeld,  error,  that  it  was  a  question  of  fact  for  the  J  my 
whether  the  risk  was  actually  and  materially  increased,  and  if  so  it 
avoided  the  policy. 

Another  condition  of  the  policy  prohibited  the  keeping  of  petroleum  for 
sale  or  storage,  or  its  use  for  lighting,  except  by  permission.  Btdd^  that 
while  this  condition  did  not  prohibit  the  keeping  for  the  purpoae  for 
which  the  petroleum  was  used,  it  did  not  permit  it,  if,  thereby,  the  risk 
was  increased,  and  did  not,  in  any  way,  affect  the  condition  upon  that 
subject 

The  policy  also  contained  a  clause  authorizing  the  company,  in  case  the 
premises  should  be  occupied  or  used  so  as  to  increase  the  risk,  to  teim- 
inate  the  insurance  upon  notice  and  return  of  the  unearned  premium. 
Hddj  that  this  condition  was  intended  to  provide  for  increase  of  risk 
by  the  acts  of  third  persons  over  whom  the  insured  had  no  control  and 
did  not  afiect  the  clause  providing  against  increase  of  risk  by  act  of  the 
insured. 

The  authorities  as  to  effect  of  clause  against  increase  of  risk  collated  by 

DWIGHT,  0. 

(Argued  January  9, 1874;  decided  May  term,  1874.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court,  in  the  first  judicial  department,  affirming  a 
judgment  in  favor  of  plaintiff,  rendered  upon  a  verdict 

This  action  was  brought  upon  a  policy  of  fire  insurance 
issued  by  defendant.     The  insurance  was  upon  certain  mer- 
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chandise  contained  in  a  room  of  a  building  in  the  city 
of  New  York,  used  by  plaintiff  both  as  a  salesroom  and 
deeping-room.  The  merchandise  was  destroyed  by  fire  on 
the  Slst  day  of  January,  1868.  There  was  a  condition 
annexed  ta  the  policy  that  *'  if  the  risk  shall  be  increased  by 
any  means  whatever  within  the  control  of  the  assured  "  the 
insurance  shall  be  void.  The  policy  also  contained  these  con- 
ditions :  "  The  sale  or  storage  of  crude  or  refined  coal  oil 
or  petroleum,  earth  or  rock  oil,  including  kerosene,  naphtha, 
benzine  or  other  volatile  products,  is  prohibited  within  the 
premises  covered  by  this  policy,  except  by  written  permission 
indorsed  hereon." 

"  If  the  above  mentioned  premises  shall,  during  this  insur- 
ance, be  occupied  or  used  so  as  to  increase  the  risk,  or  by  the 
erection  of  any  building  or  buildings,  or  by  the  use  or  occu- 
pation of  neighboring  premises,  this  company,  after  notice 
given  to  the  assured,  or  his,  her,  or  their  representative,  of 
their  intention  to  terminate  the  insurance,  will  refund  a  ratable 
proportion  of  the  premium." 

During  several  months  before  the  fire  the  plaintiff  kept  in 
his  store  a  jug  containing  from  two  to  six  quarts  of  crude 
petroleum  with  which  he  habitually  bathed  his  person  and 
then  dried  it  in  before  a  fire  for  medicinal  purposes.  It  was 
clearly  proved  that  this  petroleum,  and  the  use  of  it,  had 
nothing  whatever  to  do  with  the  fire.  The  jug  with  the 
petroleum  was  found  there,-  after  the  fire,  uninjured  and 
unconsumed.  But  the  defendant  gave  evidence  tending  to 
show  that  the  presence  of  this  petroleum  was  dangerous,  tended 
to  increase  the  risk,  and  would,  if  known,  have  enhanced  the 
premium  charged  for  the  insurance.  This  evidence  was 
received  without  objection.  The  answer  did  not  set  up  any 
defence  of  forfeiture  of  the  insurance  under  this  condition  in 
the  policy.  The  counsel  for  defendant  requested  the  court 
to  charge  that  if  they  believed  that  the  use  of  the  petroleum 
increased  the  risk,  the  plaintiff  could  nof  recover ;  this  the 
court  declined  to  do  and  defendant's  counsel  excepted.  Coun- 
sel for  defendant  then  asked  the  court  to  submit  the  question 
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to  the  jury  as  to  whether  there  has  been  a  violation  of  the 
policy  in  respect  to  increasing  the  risk,  which  the  oomt 
declined  to  do,  and  the  defendant's  counsel  excepted.  Further 
facts  appear  in  the  opinion. 

Samttd  Sand  for  the  appellant.  Insurers  may  insert  in 
their  contracts  of  insurance  such  terms  and  conditions  as 
they  think  fit,  and  they  cannot  be  made  liable  outside  of  the 
terms  of  the  contract  they  had  made.  {Savage  y.  JBbw,  Ins. 
Co.,  52  N.  Y.,  505.)  The  evidence  as  to  increase  of  risk 
having  been  given  without  objection  defendant  has  a  right  to 
raise  the  question  on  appeal.  (iT.  Y.  Cent.  Ins.  Co.  v.  Nat. 
Pro.  Ins.  Co.,  14  N.  Y.,  89,  90 ;  BdUxyin  v.  Woodruff,  7 
Barb.,  13 ;  Ham^yoer  v.  HeaOi,  19  id.,  881 ;  Cody  v.  AUeny 
22  id.,  888 ;  Clark  v.  Dales,  20  id.,  42 ;  Foots  v.  White,  1 
Eob.,  17 ;  Bowdoin  v.  Coleman,  8  Abb.,  481.) 

Jno.  K  Parsons  for  the  respondent.  The  presence  of  the 
kerosene  or  crude  oil  did  not  constitute  an  occupation  or  use 
of  the  premises.  {CPNeiU  v.  Buff.  F.  Ins.  Co.,  8  Comst, 
122 ;  Townsend  v.  N.  W.  Ins.  Co.,  18  N.  Y.,  168  ;  Hynds  v. 
Schen.  Co.  M.  Ins.  Co.,  16  Barb.,  119 ;  affirmed,  1  Kern.,  564 ; 
Mayor,  etc.,  of  N.  Y.  v.  Ham.  Ins.  Co.,  18  Bosw.,  557 ; 
affirmed,  39  N.  Y.,  45 ;  Mayor,  etc.,  qf  N.  Y.  v.  Bk.  F.  Ins. 
Co,,  9  Bosw.,  424 ;  affirmed,  8  Eeyes,  436 ;  Moore  v.  Pro, 
Ins.  Co.,  29  Me.,  97;  Bobson-Y.  SotMby,  1  M.  dk  W.,  90; 
Shaw  V.  Roberts,  6  A.  &  E.,  75 ;  Gamwell  v.  M.  and  F,  M. 
F.  Ins.  Co.,  12  Cush.,  167 ;  Leggett  v.  ./Etna  Ins.  Co.,  10 
Rich.  [8.  C],  202.)  It  was  proper  to  refuse  to  entertain  the 
defences  not  pleaded  in  the  answer.  {Hunt  v.  H.  JS.  F.  Ins. 
Co.,  2  Duer,  481 ;  Dimon  v.  Dunn,  15  N.  Y^  498 ;  WrigAi 
V.  Ddafidd,  25  id.,  266.) 

Eabl,  C.  If  the  presence  of  the  petroleum  in  die  room 
where  the  insure4  property  was,  had  been  only  casual  or 
temporary,  for  some  use  connected  with  the  store  or  the  m^- 
ehandise  therein,  or  the  occupants  thereof,  it  would  probably 
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DOt  have  increaeed  the  risk  within  the  meaQing  of  the  policy. 
But  here  it  was  kept  permanently  for  five  or  six  months.  If 
it  had  been  part  of  the  merchandise  insured,  or  if  its  presence 
had  been  expressly  permitted  by  the  policy,  it  could  not  be 
said  to  have  violated  the  condition.  The  sale  or  storage  of 
petroleum  and  its  use  for  lighting  the  store,  were  expressly 
prohibited  unless  there  was  permission,  indorsed  in  writing 
upon  the  policy.  This  prohibition  was  not  violated,  because 
it  was  not  kept  in  the  store  for  any  of  these  purposes. 
This  petroleum  was  not,  therefore,  expressly  permitted  or 
prohibited,  and  the  sole  question  is,  whether  its  presence 
increased  the  risk  and  thus  violated  the  policy.  This  question 
cannot  be  determined  as  a  matter  of  law  by  the  fact  that  the 
quantity  was  so  small.  If  plaintiff  had  kept  a  whole  barrel 
there,  or  a  tank  full  for  the  same  purpo&e,  however  much  it 
might  have  increased  the  risk,  he  would  not  have  violated  any 
expi*ess  prohibition  in  the  policy.  In  such  case  the  defendant 
would  have  a  right  to  complain,  only  in  case  the  risk  were 
increased.  In  every  case,  it  must  be  a  question  of  fact  for 
the  jury  to  determine  upon  the  evidence,  no  matter  how 
small  or  how  large  the  quantity  may  be,  whether  it  actually 
and  materially  increased  the  risk.  It  would  be  of  little  use 
for  the  insurance  company  to  expressly  prohibit  the  sale  or 
storage,  or  the  use  of  petroleum  for  lighting,  if  it  could  be 
kept  on  the  premises  for  other  purposes,  in  just  as  large 
quantities,  and  with  just  as  much  danger  without  avoiding 
the  policy.  It  can  make  no  difference,  that  this  small  quantity 
of  petroleum  did  not  actually  contribute  to  the  fire.  If  its 
nature  was  such  as  to  increase  the  risk,  it  avoided  the  policy. 
{Mead  v.  The  Northweatem  In%urance  Co,^  7  N.  Y.,  530.) 
To  test  this  case,  suppose  the  petroleum  not  only  increased 
the  risk,  but  had  actually  caused  the  fire,  it  would,  then,  cer- 
tainly have  been  very  unjust  to  have  held  the  defendant 
liable  for  the  loss.  I  am,  therefore,  of  opinion,  that  the  judge 
erred  in  not  submitting  the  evidence  upon  this  question  to 
the  jury,  and  in  refusing  to  charge  as  requested.  It  may  be, 
that  the  jury  would  have  found,  in  consideration  of  the  fact 
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of  the  small  quantity  of  petroleum,  and  of  the  iuct  that 
although  present  it  did  not  ignite  or  contribute  to  the  fire, 
that  it  did  not  materially  increase  the  risk.  But,  however 
this  may  be,  it  was  their  province,  and  not  that  of  the  judge, 
to  determine  this  question. 

The  learned  counsel  for  the  plaintiff  has  called  our  atten- 
tion to  the  case  of  Townsend  v.  Northweaiem  Insurance  Co. 
(18  N.  Y.,  168),  as  in  conflict  with  these  views.  That  was  a 
case  of  insurance  against  fire,  under  a  policy  containing  a 
condition  like  the  one  under  consideration  here,  upon  a  cotton 
factory,  in  which,  at  the  time  of  the  insurance,  there  was  a 
forcing  pamp,  designed  to  be  used  as  a  protection  against 
fire,  worked  by  a  water  wheel.  The  insured,  during  several 
days,  for  the  purpose  of  repairing  the  factory,  cut  off  the 
supply  of  water  and  thus  disabled  the  pump,  and,  during  this 
time,  the  fire  occurred.  The  court  held,  that  the  risk,  incident 
to  the  making  of  necessary  repairs,  was  assumed  by  the 
insurers  in  the  absence  of  any  stipulation  to  the  contraiy  in 
the  policy.  But,  if  in  that  case,  the  insured  had  permanently 
disabled  or  removed  the  pump,  for  a  purpose  not  impliedly 
or  expressly  permitted  in  the  policy,  it  cannot  be  doubted 
that  the  court  would  have  held  the  policy  avoided.  That  case, 
therefore,  is  in  perfect  harmony  with  the  views  above  expressed. 

It  is  claimed,  that  this  defence  was  not  set  up  in  the  answer, 
and,  hence,  that  it  cannot  be  allowed  to  avail  the  defendant 
here.  It  is  true  that  it  was  not  set  up,  but  witnesses  were 
called  to  sustain  it,  and  it  was  litigated  upon  the  trial  without 
any  objection  to  the  form  or  suflBciency  of  the  answer.  Evi- 
dence was  given  without  objection,  on  both  sides,  as  to  this 
defence,  which  was  not  pertinent  to  any  defence  set  up,  or 
any  issue  made  by  the  pleadings.  Hence,  within  the  princi- 
ples laid  down  in  the  case  of  WiUiama  v.  Mechanics  and 
Traders^  Fire  Insurance  Company^  decided  at  the  last  term 
of  the  Commission,  and  cases  there  referred  to,  the  defendant 
must  have  the  benefit  of  the  defence  as  if  it  had  been  regu- 
larly set  up. 

♦  54  N.  Y.,  577. 
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I  have  examined  the  other  objections  made  by  defendant 
to  plaintiff's  recovery,  and  find  none  of  them  well  taken. 
The  judgment,  for  the  reason  above  stated,  must  be  reversed, 
and  new  trial  granted,  costs  to  abide  event. 

DwiGHT,  0.  The  only  point  which  it  will  be  necessary  to 
consider,  in  the  present  case,  is,  whether  the  judge  at  the  trial 
erred  in  refusing  to  submit  to  the  jury  the  question,  whether 
there  had  been  a  violation  of  the  conditions  of  the  insurance 
policy,  insuring  the  plaintiff's  goods,  by  reason  of  an  increase 
of  the  risk,  owing  to  the  plaintiff's  own  act. 

The  condition  in  the  policy,  which  is  claimed  by  the 
defendant  to  have  been  violated  by  the  plaintiff,  is  as  fol* 
lows :  '*  If,  after  insurance  has  been  effected,  either  by  the 
original  policy  or  the  renewal  thereof,  the  risk  shall  be 
iticreased  by  any  means  whatever  within  the  control  of  the 
assured,  or  if  such  building  or  premises  shall  be  occupied  in 
any  way,  so  as  to  render  the  risk  more  hazardous  than  at 
the  time  of  insuring,  such  insurance  shall  be  void  and  of  no 
effect" 

The  facts  of  the  case,  so  far  as  it  is  necessary  to  detail  them, 
as  bearing  on  an  alleged  increase  of  risk,  show  that  the  prop- 
erty insured  was  merchandise,  contained  in  a  brick  building, 
known  as  307  Broadway,  in  the  city  of  New  York.  The 
goods  were  in  a  room  in  the  third  story.  The  plaintiff  used 
the  room  for  the  purposes  of  his  business,  and  also  as  a  sleep- 
ing-room. Its  dimensions  were  thirteen  feet,  by  six  feet 
eight  inches.  There  was  a  stove  in  the  room,  in  which  fires 
were  kindled  from  time  to  time.  The  plaintiff'  kept  in  this 
room  a  jug  of  crude  petroleum.  It  stood  on  a  shelf  eight  or 
ten  feet  from  the  stove,  and  would  hold  a  gallon  or  more. 
The  petroleum  was  used  for  medicinal  purposes,  and,  in  par- 
ticular, to  cure  an  eruption  of  the  skin.  When  he  used  the 
petroleum  he  would  stand  naked  before  the  fire  in  the  stove, 
and  rub  himself  with  the  oil.  He  had  done  this  from  time 
to  time,  for  five  or  six  months  before  the  fire.  The  shirt  and 
drawers  which  he  wore,  after  making  the  application,  having 
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become  saturated  with  the  petrolenra,  he  cast  into  a  box  in 
the  room,  haying  a  lid  upon  it.  He  had  worn  articles  of  this 
kind  two  nights  before  the  fire.  He  had  made  an  application 
of  the  petroleum  to  his  pei*son  on  the  afternoon  of  Janoaiy 
30,  1868,  and  left  his  place  at  five  o'clock  in  the  afternoon. 
On  this  occasion  he  had  rubbed  the  oil  upon  his  person  before 
the  fire  in  the  stove,  as  usual.  The  merchandise  was  found 
to  be  on  fire  on  the  morning  of  January  81,  at  two  and  a  half 
o'clock.  The  petroleum  jug  contained  at  the  time  about  two 
quarts  of  the  oil,  and  was  standing  on  the  shelf  without  a 
cork.  The  flames  did  not  set  the  oil  on  fire.  The  saturated 
clothing  was  not  burned  or  injured.  The  unburned  goods 
were  thrown  together  in  a  pile  after  the  fire.  There  waa 
found  in  the  mass,  besides  the  clothing  referred  to,  some 
balls  saturated  with  turpentine  or  kerosene,  and  there  was  a 
strong  smell  of  those  substances  in  the  room.  There  was  evi- 
dence given '  by  a  refiner  and  dealer  in  petroleum  oils,  and 
who  gave  testimony  as  an  expert,  that  crude  oil  was  highly 
dangerous,  and  apt  to  give  off,  by  evaporation,  Tolatiie  gases 
which  would  readily  take  fire.  He  stated  that  there  was  no 
comparison,  as  to  danger,  between  the  crude  and  the  volatile 
oil-  He  declared  that  it  was  dangerous  to  strike  a  match  in  a 
close  room,  owing  to  the  presence  of  the  gases  and  their 
liability  to  take  fire.  He  added,  that  the  danger  would  be 
much  increased  by  the  presence  of  garments  saturated  with 
the  oil,  as  there  would  be  more  surface  exposed  for  evapora- 
tion, and  that,  in  his  view,  there  was  danger  from  the  circum- 
stances of  the  present  case.  Other  experts,  called  by  the 
plaintiff,  wholly  contradicted  this  view.  It  appeared  that 
the  defendant  did  not  know  of  the  use  of  the  petroleum, 
and  did  not  take  risks  where  petroleum  was  used,  except 
at  very  high  rates.  It  belonged  to  the  class  of  pro- 
hibited, or  at  the  least  to  specially  hazardous  articles. 
Under  these  facts,  the  question  should  have  been  left  to  the 
jury,  whether  the  acts  of  the  plaintiff  had  not  ''increased 
the  risk  "  under  the  condition  in  the  policy. 

The  effect  of  this  clause  has  been  frequently  considered  by 
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the  courts.  It  differs  from  that  class  of  conditions  which 
refer  to  a  state  of  things  existing  at  the  time  of  the  execution 
gI  the  policy.  It  looks  wholly  to  the  future,  and  solely  con- 
cerns the  conduct  of  the  assured.  It  binds  him  to  a  rigorous 
coarse  o£  conduct  as  to  the  observance  of  existing  precautions 
and  the  introduction  of  new  sources  of  danger.  The  bear- 
ing of  it  is  well  stated  by  Chief  Justice  Shaw  in  Houghton 
V-  Manufacturer^  Mutual  Fvre  Invwranoe  Co,  (8  Metcalf, 
114, 122).  The  clause  in  that  case  was  not  precisely  in  form 
like  the  one  now  under  discussion,  but  was  substantially  the 
same.  The  court  said :  "  This  provision  binds  the  assured  not 
only  not  to  make  any  alteration  or  change  in  the  structure  or 
use  of  the  property  which  will  increase  the  risk,  but  prohibits 
them  from  introducing  any  practice  or  custom  or  mode  of  con- 
ducting their  business,  which  would  materially  inc]*ease  the 
risk,  and  also  from  the  discontinuance  of  any  precaution  repre- 
sented in  the  application  to  be  adopted  and  practiced  with  a  view 
to  diminish  the  risk."  (P.  122 ;  May  on  Insurance,  §  218.) 
The  effect  of  the  clause  plainly  is,  that  if  there  be  any 
increase  of  risk,  the  plaintiff  cannot  recover.  It  is  in  the 
nature  of  a  warranty  that  there  shall  be  no  material  increase 
of  the  risk.  {AUen  v.  MtU.  Fire  Ins.  Co.^  2  Md.,  Ill ; 
Mayor  of  N.  T.  v.  BamMton  F.  Ins.  Co.^  10  Bosw.,  537 ; 
Baxendale  v.  Harvey^  4  H.  &  N.,  445.)  Whether  there  is 
sneb  a  material  increase  of  the  risk  or  not,  is  a  question  for  the 
jury^  In  Stokes  v.  Cox  (1  H.  &  N.,  320,  533),  the  (jondi- 
tion  was  that,  if,  after  the  insurance  was  entered  into,  the 
risk  was  increased  by  an  alteration  of  circumstances,  notice 
should  be  given  to  the  company  and  an  indorsement  made, 
otherwise  the  policy  was  to  be  void.  The  court  held,  that  in 
the  event  of  an  increase  of  the  risk,  notice  must  be  given, 
and  that  whether  there  was  an  increase  of  risk  was  a  question 
for  the  jury.  (P.  540 ;  Hobby  v.  2>a7ia,  17  Barb.,  Ill ;  Jen- 
nings  v.  Chenango  Co.  Mut.  Ins.  Co.^  2  Denio,  75  ;  Gh*ant  v. 
Hotaard  Fire  Ins.  Co.y  6  Hill,  10 ;  Perry  Co.  Ins.  Co.  v. 
Stewart^  19  Penn.  St.,  45.)  It  is  urged,  however,  that  there 
was  a  special  clause  in  the  policy  concerning  petroleum,  and 
SicKELfr  -  Vol.  XII.      36 
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that  this  covers  the  whole  subject,  and  thas  excludes  the 
application  of  the  ^^  increase  of  risk "  clause  to  the  present 
case.  That  clause  provides  that  the  sale  or  storage  of  crudoy 
or  refined  coal  oil  or  petroleum,  etc.,  is  prohibited  within  the 
premises  covered  by  the  policy,  except  by  w;ritten  permission 
indorsed  thereon.  It  is  argued,  from  this  form  of  expression, 
that  all  other  forms  of  use  except  "  sale  or  storage,"  are 
allowed.  It  is  not  pretended  that  this  article  was  kept  for 
sale,  and  the  decisions  show  that  the  small  amount  of  petro- 
leum kept  in  the  present  case  for  the  purpose  indicated,  is  not 
an  instance  of  ^^  storage."  {Hynds  v.  Schenectady  Co.  MiiL 
Ins.  Co.^  11  N.  Y.,  554;  May  on  Insurance,  §  242,  and  cases 
cited.)  Conceding  that  the  true  construction  of  this  condi- 
tion is  to  allow  the  act  of  keeping  petroleum  when  not  on 
sale  or  storage,  it  must  still  be  harmonized  with  the  condition 
concerning  ^'  increase  of  risk."  The  risk  must  not  be  aug- 
mented l)y  any  means  whatever  within  the  control  of  the 
assured.  Taking  the  clauses  together,  the  insured  could  not 
fairly  claim  to  use  petroleum  actively  and  as  an  instrument 
to  accomplish  some  purpose  of  his  own,  if  the  risk  was  thereby 
increased.  A  prohibition  of  ^^  the  sale  or  storage  of  gun- 
powder "  would  not,  by  implication,  confer  the  right  to  fire  a 
pistol  among  inflammable  substances.  Suppose  that  there 
was  a  prohibition  against  the  sale  or  storage  of  certain  chemi- 
cal substances,  not  specially  dangerous  in  an  inert  state,  would 
that  cover,  by  implication,  the  act  of  a  chemist  who  should, 
by  combining  them  into  dangerous  and  explosive  compounds, 
give  them  a  capacity  to  cause  mischief  which  they  did  not 
originally  possess  J  This  result  could  not  be  claimed,  even  if 
there  was  an. express  insurance  upon  such  substances.  Says 
a  recent  author :  ^'A  permission  to  keep  kerosene  or  gunpow- 
der for  sale,  it  is  obvious,  cannot  fairly  be  construed  into  a  per- 
mission to  manufacture  or  use  them  upon  the  premises,  since 
the  risks  in  the  respective  cases  may  widely  differ."  (May 
on  Ins.,  §  234.) 

In  BoatwrigM  v.  jEiaui  Insurance  Compa/ny  (1  Strobhart 
[S.  C],  281),  an  attempt  was  made  to  restrict  the  meaning  of 
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the  clause  against  ^'  increase  of  risk."  The  language  of  the 
condition  in  the  policy  was  identical  with  that  of  the  case  at 
bar.  There  were  in  like  manner,  classes  hazardous,  extra 
hazardous  and  special.  None  of  these  included  the  particu- 
lar act  (the  building  of  a  smoke-house  and  using  it  for  the 
smoking  of  meat)  which  was  relied  upon  as  a  defence.  It 
was  urged  by  the  plaintiff  that  under  the  maxim,  eocpressio 
unittSy  etc.,  this  act  was  excluded  from  the  clause  concerning 
^^  the  increase  of  risk."  The  court  held  the  contrary,  and 
maintained  that  the  plain  object  of  the  condition  was  to  pre- 
vent the  plaintiff's  construction.  ^^It  was  to  avoid  cavil 
upon  the  reserved  legal  rights  of  the  insurers,  lest  those  rights 
should  be  implied  away  and  excluded  by  minute  specifications." 
(Pp.  286,  287.)  It  was  also  held  that  the  condition  provided, 
literally,  for  avoiding  the  policy  in  the  event  of  any  increased 
hazard  whatever,  if  introduced  by  the  insured,  and  that  the 
charge  oi  the  trial  judge  to  the  jury  was  correct,  wherein  he 
stated  that  the  general  words,  respecting  the  increase  of  risk, 
were  not  to  be  considered  as  controlled  by  the  preceding  spe- 
cifications of  employments  deemed  hazardous.  (See,  also, 
Perry  Cownty  Insurance  Co.  v.  Stewart^  19  Penn.  State, 
45.)  For  these  reasons,  it  must  be  considered  that  the 
*'  petroleum  "  clause,  in  the  present  case,  does  not  affect  the 
clause  concerning  ^^  increase  of  risk." 

The  plaintiff  further  insists  that  the  last  named  clause  is 
qualified  by  the  following  provision :  ^^  If  the  above  mentioned 
premises  shall,  during  this  insurance,  be  occupied  or  used  so 
as  to  increase  the  risk,  or  by  the  occupation  of  neighboring 
premises,  this  company,  after  notice  given  to  the  assured  or 
his  or  her  or  their  representative,  of  their  intention  to  termi- 
nate the  insurance,  will  refund  a  ratable  portion  of  the  pre- 
mium." It  is  claimed  that  in  construing  this  clause,  with 
the  general  one  on  ^^  increase  of  risk,"  the  result  is,  that  on  such 
an  increase,  the  company  may  terminate  the  insurance  by 
notice,  and  lose  the  unearned  premium,  or  by  withholding 
notice  save  the  premium ;  in  which  case  the  insurance  continues 
binding.     This  construction  is  inadmissible.    It  gives  no  force 
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to  the  general  clause  concerDiDg  increase  of  risk  by  the  act  of 
the  insured.  If  that  were  entirely  omitted  from  the  policy,  and 
the  clause  concerning  the  right  to  reduce  the  premium  were 
inserted,  the  company  would  have  precisely  the  same  right 
which  the  plaintiff  insists  that  he  should  derive  from  both 
the  clauses.  It  would  necessarily  follow,  that,  if  the  defend- 
ant did  not  avail  itself  of  the  privilege  to  reduce  the  pre- 
mium, the  policy  would  stand,  and  that  if  the  reduction  was 
made,  the  policy  would  cease.  On  this  construction,  no  good 
reason  can  be  given  for  two  distinct  conditions.  If  the 
second  covers  any  more  acts  than  the  first,  they  would, 
naturally,  on  that  supposition,  be  embraced  in  a  single  group  of 
conditions  by  using  some  more  general  form  of  expression. 
Again,  the  proposed  construction  leaves  the  insured  at  liberty 
to  increase  the  risk  and  still  collect  the  insurance  money, 
unless  such  increase  happens  to  come  to  the  knowledge  of 
the  insurer ;  for,  in  that  case,  alone,  could  notice  be  given. 
The  true  construction  is,  to  hold  that  the  two  conditions  are 
intended  to  meet  two  entirely  distinct  classes  of  cases — one, 
where  the  increase  of  risk  is  occasioned  by  the  act  of  the 
insured,  the  other,  where  it  is  caused  by  the  acts  of  third  per- 
sons, over  whom  the  insured  has  no  control.  In  the  former 
case  the  insurance  policy  becomes  wholly  void ;  in  the  latter, 
the  insurer  reserves  to  himself  an  election  whether  he  will 
continue  the  insurance,  or  terminate  it ;  at  the  same  time,  in 
the  last  event,  refunding  a  proportional  part  of  the  premium. 
This  view  is  taken  of  two  clauses,  nearly  identical  with  those 
under  consideration,  by  the  Supreme  Court  of  Alassachusetts, 
in  Allen  v.  Massasoit  Insurance  Company  (99  Mass.,  160). 

A  careful  «consideration  of  the  specific  words  used  in  the 
two  conditions  will  tend  to  strengthen  these  conclusions.  The 
one  condition  includes  misrepresentation  and  concealment, 
which  are,  of  course,  acts  of  the  insured,  as  well  as  the  increase 
of  the  risk  hy  a/ny  means  wha/tevevj  within  his  control.  The 
other,  provides  for  the  use  of  the  premises  (meaning  the  building 
in  which  the  goods  are  [3  Dutcher,  136] ),  the  erection  of  new 
buildings,  or  the  use  or  occupation  of  neighboring  premises, 
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8o  as  to  increase  the  risk.  The  first  is  gei^eral  in  its  natare^ 
^^  by  any  means  whatever ; "  the  second  refers  to  specific  acts, 
occupation  of  premises,  erection  of  buildings,  etc.  it  is  as 
though  the  insurer  had  said  to  the  insured,  •'  your  own  acts,- 
whether  they  be  misrepresentation  or  concealment  at  the 
inception  of  the  contract  or  subsequent  conduct,  of  such  a 
kind  as  in  any  manner  to  increase  the  risk,  shall  fender  the 
contract  void.  Such  shall  not  be  the  effect  of  the  acts  of 
third  persons  over  whom  you  have  no  control.  Still  we  shall 
reserve  the  option  as  to  certain  acts,  such  as  change  of  occupa- 
tion by  the  owner  of  the  premises  in  which  your  goods  are 
situated,  or  the  use  of  adjoining  premises,  in  a  manner  to 
increase  the  risk,  to  terminate  the  insurance  on  the  equitable 
principle  of  refunding  the  portion  of  the  premium  not  yet 
earned."  Accordingly,  the  clause  concerning  the  increase  of 
risk  by  the  act  of  the  insured,  is  a  condition  precedent,  and  if 
the  risk  has  been  increased,  the  plaintiff  cannot  recover.  It  is 
immaterial  whether  the  loss  was  occasioned  by  the  breach  of 
the  condition.  There  can  be  no  recovery  if  the  condition  has 
been  broken,  though  the  fire  may  have  been  occasioned  by 
some  wholly  independent  cause.  (Flanders  on  Fire  Ins.,  487, 
and  cases  cited ;  Gardiner  v.  Piacataquais  Mutual  Fire  Ins. 
Co.,  38  Me.,  439.) 

The  only  question  that  can  be  litigated  under  the  condition 
is,  has  the  risk  been  in  fact  increased.  That  question  should 
have  been  submitted  to  the  jury.  As  the  judgment  should 
be  reversed  for  this  error,  it  is  unnecessary  to  consider  the 
other  points  discussed  upon  the  argument. 

All  concur. 

Judgment  reversed. 
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57  886  Babbaba  Bbown,  Bespondent,  v.  Aabon  Snell  et  al., 

~~  Appellants. 

A  County  Court,  in  exercising  the  authority  conferred  upon  it  by  the  Code 
(§  80,  sub.  6),  to  order  the  sale  of  an  infant's  real  estate  within  the  county, 
has  the  same  general  powers  as  the  old  Court  of  Chancery,  and  the  pro- 
visions of  the  Reyised  Statutes,  in  reference  to  audi  sales  (3  R.  S.,  194, 
195,  gg  170-179),  as  well  as  the  general  rules  of  equity  Jurisprudence, 
are  applicable.    (Reynolds,  C,  dissenting.) 

This  Jurisdiction  is  not  required  to  be  exercised  at  a  stated  term,  but  the 
court  is  always  open  for  that  purpose,  saye  as  otherwise  directed  by 
statute.    (Rbtnolds,  C,  dissenting.) 

A  special  guardian  of  an  infant,  appointed  in  proceedings  for  the  sale  of 
the  real  estate  of  the  latter,  owes  a  duty  of  absolute  loyalty  to  the  inter- 
ests of  the  infant,  so  far  as  relates  to  the  proceeds  of  the  real  estate  that 
comes  to  his  hands;  he  cannot,  of  right,  when  cited  to  account,  hold 
the  position  of  an  opposing  party,  within  the  meaning  of  that  proTisioii 
of  the  Code  (§  81),  declaring  the  County  Court  always  open  for  businesB, 
where  no  notice  to  an  opposing  party  is  required,  and  he  will  not  be  pre- 
sumed to  claim  to  occupy  that  position.    (Reynolds,  C,  dissenting.) 

Even  if  the  guardian  in  such  case  may  be  considered  an  **  opposing  party," 
this  limitation,  upon  the  authority  of  the  court,  to  do  business  out  of 
term,  being  simply  for  the  benefit  of  such  party,  he  may  waive  it,  so  as 
not  to  stand  in  that  position,  or  he  may  so  act  as  to  be  estopped  from 
insisting  uponr  the  application  of  the  provision  to  his  case.  (Reynolds, 
C,  dissenting.) 

A  special  guardian,  after  the  coming  of  age  of  the  infant^  was  cited  to 
appear  before  a  county  Judge  and  account,  at  a  day  not  in  a  stated  tena, 
he  appeared  and  rendered  an  account,  without  question,  and  signed  a 
stipulation  that  the  county  judge  might  enter  a  decree  for  the  amount 
his  account  showed  to  be  due  the  infant,  a  decree  was  entered  thereon, 
purporting  on  its  face  to  have  been  made  at  a  "  County  Court,'*  directing 
payment  of  the  amount,  or,  in  default,  that  the  bond  of  the  guardian  be 
prosecuted.  Held  (Reynolds,  C,  dissenting),  that  the  decree  was 
valid  and  binding,  and,  in  default  of  payment,  that  an  action  upon  the 
bond  could  be  sustained  thereon. 

Also,  Tuld  (Reynolds,  C,  dissenting),  that,  conceding  the  decree  void,  the 
accounting  was,  in  effect,  a  settlement  between  the  parties  thereto,  which 
was  equivalent  to,  and  rendered  unnecessary  a  formal  accounting  by 
order  of  the  court,  and  that  an  action  upon  the  bond  could  be  sustained 
thereon. 

Smtoea  V.  MUls  (19  J.  R,  804)  and  SaluHmry  v.  Van  Ebemn  (3  Hill,  77) 
limited  and  distinguished. . 

(Argued  May  9, 1874;  decided  May  term,  1874.) 
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Afpeax  from  order  of  the  General  Term  of  the  Supreme 
Conrt  in  the  fourth  judicial  department,  setting  aside  an 
order  nonsuiting  plaintiff  upon  trial  at  circuit,  and  granting 
a  new  trial. 

This  action  was  brought  upon  a  bond  given  by  the  defend- 
ant, Balde,  as  specdal  guardian  for  plaintiff. 

Proceedings  were  instituted  under  the  statute  providing 
for  the  sale  of  the  real  estate  of  an  infant  (2  B.  S.,  174, 
176,  §§  170  - 179) ;  for  the  sale  of  the  real  estate  belong- 
ing to  plaintiff  and  others,  infants,  as  heirs  of  Marks 
Folts,  deceased.  The  lands  in  question  were  situate  in 
Herkimer  county,  and  the  proceedings  were  instituted 
in  the  Herkimer  County  Court.  (Code,  §  30,  sub.  6.) 
Defendant  Balde,  was  appointed  special  guardian  of  the 
infants,  and  as  such,  he  gave  the  bond  in  suit,  the  lands 
were  sold  and  the  avails  thereof  went  into  his  hands. 
After  the  said  heirs  became  of  age,  they  presented  a 
petition  to  the  county  judge  of  Herkimer  county,  setting 
forth  the  facts,  and  alleging  that  Balde  has  refused  to  account 
to  the  petitioners  for  the  moneys  which  had  come  to  his  hands 
as  special  guardian  in  the  proceedings,  claiming  that  the 
petitioners  had,  at  the  time  of  presenting  their  petition, 
obtained  their  majority,  and  praying  that  a  citation  issue  to 
call  Balde *to  account  as  such  special  guardian.  Thereupon, 
the  county  judge  issued  a  citation,  citing  Balde  to  appear 
before  the  "  county  judge  of  the  county  of  Herkimer,"  at 
the  office  of  the  county  judge,  etc.  The  citation  was  duly 
served  on  Balde.  On  the  return  day  Balde  did  not  appear 
and  the  matter  was  adjouraed.  On  the  adjourned  day  Balde 
appeared,  but  not  then  being  prepared  to  render  his  account, 
the  matter  was  further  adjourned  till  September  5th,  1866,  at 
which  day  Balde  appeared,  and  his  accounts  as  special  guardian 
were  examined  and  found  to  be  satisfactory,  and  thereupon 
Balde  executed  and  delivered  to  the  county  judge,  a  stipu- 
lation whereby,  after  reciting  that  he  had  been  duly  cited 
to  render  his  accounts  as  such  special  guardian,  and  had 
appeared  in  pursuance  of  such  citation,  and  that  having 


ggg  Bbowk  v.  Snbll  et  al.  [^7t 

Btaftemont  of  OMe. 


examined  the  acconnts  he  found  dae  to  the  heirs,  respectiTel  j, 
certain  specified  sums,  and  thereby  also  authorized  the  ooun^ 
judge  to  enter  a  decree,  in  his  office,  which  should  be  ^  final 
and  conclusive  in  the  matter  of  the  accounting."  And^ 
thereupon,  a  formal  order  or  decree  was  entered,  purporting 
to  be  "  at  a  County  Oourt,  held  in,  and  for,  the  county  of  Her- 
kimer," reciting  the  previous  proceedings  and  stipulation 
confirming  the  accounting  which  had  been  had,  adjudging 
that  Balde,  as  such  special  guardian,  was  indebted  to  the 
heirs,  respectively,  in  the  amounts  stated,  and  ordering  the 
same  to  be  paid  immediately,  or  that  the  guardian  and  hia 
sureties  be  prosecuted.  The  amount  found  due,  plaintiff  not 
having  been  paid,  this  action  was  brought. 

It  was  proved  upon  the  trial  that  none  of  these  proceedings 
and  pleadings  were  held  at  a  regular  or  adjourned  term  of 
the  County  Court,  but  before  the  county  judge,  at  a  time 
when  he  was  not  holding  a  stated  term. 

Samuel  JEarl  for  the  appellants.  The  sureties  of  a  special 
guardian  cannot  be  sued  upon  the  bond  untU  the  gnardiaa 
has  regularly  accounted  before  a  court  having  jurisdiction. 
{StUhoeU  V.  MiUe^  19  J.  B.,  304 ;  SdUAwry  v.  V<m  Hoe^em^ 
8  Hill,  77.)  Unless  the  proceedings  before  the  county  judge 
were  valid  and  binding  upon  the  sureties  plaintiff  was  prop- 
erly nonsuited.  (Code,  §  81 ;  Orocer^  Nat.  Bk.  v.  Clmrkj 
81  How.  Pr.,  115;  KeUyv.  Thayer,  84  id.,  168;  Case  v. 
Shepherd,  2  J.  Cas.,  27 ;  Bigdcm  v.  Steams,  19  J.  R,  89 ; 
Putnam  v.  Man,  8  id.,  204 ;  Adkms  v.  Brewer,  3  Cow.^ 
209 ;  People  v.  Sturtevant,  9  N.  T.,  269,  270.)  No  waiver, 
consent  or  stipulation  can  aid  assumed  jurisdiction.  {Cfer-^ 
mond  V.  People,  1  Hill,  848 ;  Austen  v.  Searing,  16  N.  T-,. 
128 ;  Beach  v.  Nixon,  9  id.,  87 ;  Dudley  y.  Mayhew,  8  id.^ 
11 ;  Coffin  V.  Traoey,  8  Cai.,  129 ;  Beyer  v.  Burner,  Hoff.,  1 ; 
Davis  V.  Packard,  7  Pet.,  276 ;  Clayton  v.  Per  Dun,  13  J. 
B.,  218.)  The  general  denial  of  the  answer  put  in  issue 
every  material  allegation  of  the  complaint  (Moak's  Van 
Santvoord,  516 ;  88  K  Y.,  268 ;  47  id.^  430;  12  Abb.,  446  ; 
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16  id.,  302,  and  note;  45  How.,  481.)  Defendant  was  not 
obliged  to  deny  specifically  the  jurisdiction  of  the  county 
judge.  (12  Barb.,  575;  Moak's  Van  Santvoord,  511.)  No 
error  in  pleading  will  commit  defendant  to  the  judgment  of 
a  tribunal  that  had  no  jurisdiction.  {People  v.  Sturtevant,  9 
N.  Y.,  274 ;  Mann/uirdt  v.  Zoderstromy  1  Bin.,  138 ;  Moore 
V.  Wait,  id.,  219;  Holland  v.  Gassiua^  2  Dal.,  368 ;  Bingham 
V.  Cabot,  3  id.,  19 ;  Elliot  v.  Pieraol,  1  Pet.,  340.)  The 
sureties  are  only  bound  by  an  accounting  of  the  guardian  in 
court.  (  Wiser  v.  Blackley,  1  J.  Ch.,  607 ;  Stillwell  v.  MUU, 
19  J.  B.,  304.)  No  accounting  having  been  had  by  the 
guardian,  no  action  could  be  maintained  on  the  bond.  {BeaU 
V.  New  Mexico,  16  Wall,  542 ;  2  Redf.  on  Wills,  92 ;  Wms. 
on  Exrs.,  Bk.  V,  chap.  IV,  p.  444.) 

John  D.  Kemcm  for  the  respondent.  The  County  Court 
had  jurisdiction  to  compel  the  accounting.  (Code,  §  30, 
sub.  5.)  A  party  cannot  avail  himself  of  facts  proven  on  a 
trial  if  not  embraced  within  the  issue  joined  by  the  pleadings. 
(Field  V.  Mayor,  etc,,  6  N.  Y.,  179.)  The  order  or  decree 
entered  was  sufficient  on  its  face.  (Kelly  v.  Thayer,  34 
How.,  164.)  It  could  only  be  questioned  by  direct  proceed- 
ings in  the  County  Court  to  set  it  aside.  (Ch.  Ca/nal  B.  v. 
Jvdson,  4  Seld.,  254-269.)  The  citation  calling  the  guardian 
to  account  was  not  a  notice,  nor  was  he  an  opposing  pai'ty. 
(Code,  §  31.)  All  irregularity  in  practice  was  waived  by  the 
guardian's  voluntary  appearance  and  stipulation  for  order,  etc. 
(BurkU  v.EckhaH,  3  Comst.,  137.)  If  the  order  is  good 
as  to  the  guardian,  it  is  conclusive  as  to  the  defendants.  (2 
Duer,  160 ;  3  Abb.  Pr.,  450.)  The  action  can  be  sustained 
as  a  bill  in  equity  to  compel  an  accounting  and  payment 
over  by  the  guardian,  and  upon  his  default  that  judgment 
be  had  against  the  other  defendants.  (Cuddehock  v.  Kent,  5 
Paige,  92.) 

Gbat,  C.     When  jurisdiction  was  conferred  upon  the  Court 
of  Chancery,  upon  the  application  of  the  next  friend  or 
SicKBts— Vol.  XIL        37 
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guardian  of  an  infant  seized  of  real  estate,  for  the  sale  of  the 
same,  the  act  conferring  the  jurisdiction  declared  that  the 
infant,  from  the  time  of  the  application,  shonld  be  considered 
a  ward  of  the  court ;  and,  for  the  purposes  of  the  sale  and  the 
protection  of  the  interests  of  the  infant,  it  was  made  the  daty 
of  the  court  to  appoint  one  or  more  suitable  persons  as  its 
special  guardians,  in  relation  to  the  proceedings  on  such  appli- 
cation, who  should  give  to  the  infant  a  bond,  in  such  penalty, 
with  such  sureties  as  the  court  should  direct,  "  conditioned 
for  the  &ithful  performance  of  the  trust  reposed ;  for  the 
paying  over,  investing  and  accounting  for  all  moneys  Ihst 
shonld  be  received  by  such  guardians,  according  to  the  order 
of  any  court  having  authority  to  give  directions  in  the  prem- 
ises, and  for  the  observance  of  the  orders  and  directions  of 
the  court  in  relation  to  the  trust ;  the  orders  and  directions 
which  it  was  made  the  duty  of  the  court  to  make  as  the  guardian 
of  the  infant,  so  far  as  related  to  the  property,  its  proceeds 
and  income,  was  for  the  application  and  disposition  of  the 
proceeds  of  the  property,  and  for  the  investment  of  the  sur- 
plus belonging  to  such  infant,  so  as  to  secure  the  same  for  the 
benefit  of  such  infant,  and  to  direct  a  return  of  snch  invest- 
ment and  disposition  to  be  made  on  oath,  as  soon  as  might  be, 
and  require  accounts  to  be  rendered  periodically  by  any  guar- 
dian or  other  person  intrusted  with  the  disposition  or  the 
income  of  such  proceeds ;"  and  if  the  bond  of  the  guardian 
to  the  infant  should  be  forfeited,  to  direct  it  to  be  prosecuted 
for  the  benefit  of  the  injured  party.  (2  B.  S.,  Id4^  195, 
§§  170,  171,  172,  178,  179.)  After  the  jurisdiction  thus 
conferred  upon  the  Court  of  Chancery  was,  by  the  Constitu- 
tion of  1846,  transferred  to  the  Supreme  Court,  jurisdiction 
was  conferred  upon  the  County  Court  of  the  respective  coun- 
ties in  this  State,  ^'  for  the  sale  of  real  property  of  an  infiuit 
situate  within  the  county."  (Code,  as  amended  in  1851,  §  30, 
sub.  6.)  Under  this  jurisdiction,  conferred  upon  Conntv' 
Courts,  the  plaintiff  then  being  an  infant  and  having  real 
property  situated  in  the  county  of  Herkimer,  the  County 
Court  of  that  county,  in   1852,  upon  the  petition  of  her 
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gnardian,  made  in  conformity  with  the  statute  referred  to,  for 
the  Bale  of  her  property  situate  in  that  *  connty,  appointed 
the  defendant  Balde  as  her  special  guardian  for  that 
purpose,  who,  with  the  defendants  Snell  and  Petrie  as  his 
sureties,  gave  their  bond,  conditioned  as  the  statute  required, 
and  upon  its  being  approved  he,  as  guardian,  sold  her 
real  property,  thus  confided  to  his  charge.  After  the 
plaintiff  arrived  at  full  age.  and  in  July,  1866,  the  county 
judge  of  that  county,  upon  the  petition  of  the  plaintiff, 
representing  that  Balde  had  money  in  his  hands  arising 
from  the  sale  of  her  property,  which  he  neglected  and  refused 
to  account  for,  cited  him  to  appear  before  the  County  Court 
and  render  an  account  for  all  the  moneys  which  had  come  to 
his  hands  as  such  special  guardian.  Balde  appeared,  and  on 
the  5th  day  of  September,  1866,  with  the  plaintiff,  examined 
the  accounts  of  the  money  received  by  him  on  account  of  the 
sale  of  her  property,  confided  to  him  as  her  special  guardian ; 
when  a  balance  was  found  due  her  from  Balde,  as  such  guar- 
dian, of  $402.47,  and  Balde  signed  a  stipulation  to  that  effect, 
which  he  delivered  to  the  county  judge,  and,  thereupon,  the 
County  Court,  as  appears  by  the  record,  adjudged  that  sum  to 
be  due  from  Balde  to  the  plaintiff,  and  ordered  it  to  be  j^aid 
at  once,  or  Balde  and  his  sureties  be  prosecuted.  Balde 
neglected  to  pay,  and  the  plaintiff  brought  this  action  to 
recover  the  sum  thus  settled  upon  as  her  due,  and  which  the 
County  Court  adjudged  to  be  due  her;  alleging  in  her  com- 
plaint that  an  accounting  was  had,  whereby  it  appeared  that 
Balde  was  indebted  to  her  for  and  on  account  of  the  moneys 
received  by  him,  as  such  guardian,  in  the  sum  of  $402.47 ; 
but  because  it  appeared  that  this  accounting  was  not  had  at 
any  regular  or  adjourned  term  of  the  County  Court,  the 
plaintiff  was  nonsuited.  When  the  jurisdiction  of  the  Court 
of  Chancery  was  increased  by  the  authority  conferred  upon  it 
to  authorize  the  sale  of  infants'  real  estate,  through  agency  of 
special  guardians  for  that  purpose,  it  was  declared  by  statute 
that  from  the  time  of  the  application  for  the  sale  the  infant 
should  be  considered  a  ward  of  the  court  so  far  as  it  related 
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to  such  property,  its  proceeds  and  its  income.  (2  R.  S.,  195, 
§  179.)  And,  for  the  exercise  of  its  jurisdiction  in  this,  as 
well  as  for  other  purposes,  notwithstanding  it  had  stated 
terms,  it  was  always  open.  And  when,  by  the  Constitution 
of  1846,  that  court  was  abolished  and  equity  jurisdiction 
conferred  upon  the  Supreme  Court,  that  court  acquired  the 
power  to  exercise  its  equity  jurisdiction  at  all  times,  although 
it  had  stated  terms  (  Wilcox  v.  Wilcox^  14  N".  T.,  575,  579), 
vesting  power  in  the  legislature  to  alter  and  regulate  the 
jurisdiction  and  proceedings  in  law  and  equity,  and  now, 
in  respect  to  the  sale  of  an  infant's  real  property,  a  County 
Court  can  exercise  the  same  power  over  such  property,  situate 
within  the  county  over  which  it  has  jurisdiction,  that  could 
have  been  exercised  by  the  diancellor,  or  that  can  now  be 
exercised  by  the  Supreme  Court  (Code,  §  31,  sub.  6) ;  and 
thus  an  infant  is,  in  that  respect,  made  the  ward  of  the 
County  Court,  so  far  as  it  relates  to  the  sale  of  such  property, 
its  proceeds  and  income.  When  the  jnrisdictfon  was  confer- 
red upon  that  court,  along  with  it  was  given  certain  other 
jurisdiction  theretofore  exercised  by  the  Court  of  Chancery, 
together  with  jurisdiction  in  mattere  of  purely  legal  cognis- 
ance, with  this  provision,  that  "  The  County  Court  is  always 
open  for  the  transaction  of  any  business  for  which  no  notice 
is  required  to  be  given  to  an  opposing  party.*'  (Code,  §§  30, 
31.)  It  is  under  this  provision  that  the  question  now  under 
consideration  arises.  It  was  because  the  time  fixed  bv  the 
citation  for  the  appearance  and  accounting  by  Balde,  as  well 
as  the  time  when  he  did  appear  and  account,  was  not  at  one 
of  the  regularly  appointed  terms  of  the  County  Court,  or  at 
an  adjourned  term  thereof,  that  the  plaintiff  waa  nonsuited 
at  circuit.  And  hence  the  question  ainses  whether 'Balde,  the 
guardian,  was,  within  the  meaning  of  the  act  referred  to,  an 
opposing  party..  The  object  of  the  provision  was  to  allow, 
or  rather  not  to  prevent  the  County  Court  from  the  exercise 
of  the  equity  jurisdiction  confeiTed  upon  it  at  times  other 
than  at  its  appointed  terms,  such  as  the  Court  of  Chancery 
had  theretofore  done  in  regard  to  guardians  and  the  like ; 
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and  to  prevent  issues  and  litigated  matters  between  parties 
having  interests  opposed  to  each  other  from  being  brought 
before  the  court,  except  at  its  stated  terms.  Had  the 
citation  and  accounting  occurred  during  the  infancy  of  the 
plaintiff,  and  while  she  was  by  statute  a  ward  of  the  court,  so 
far  as  it  related  to  the  real  estate  sold  and  its  proceeds  and 
income,  Balde,  acting  as  her  special  guardian,  was  a  subor- 
dinate of  the  court,  whose  only  business  so  far  as  it  related  to 
that  property,  was  to  carry  out,  under  the  supervision  of  the 
court,  its  requirements  in  accordance  with  the  statute  and  the 
equitable  rights  of  the  ward,  with  absolute  loyalty  to  her  inter- 
ests, and  could  not  of  right  hold  the  relation  of  an  opposing 
party,  and  should  not  be  presumed  to  claim  to  occupy  that 
relation  when  cited  to  account;  or  any  other  attitude  than  a 
non-resifiting  and  merely  negligent  party ;  and  when,  after 
arriving  at  an  age  when  her  relation  of  ward  to  the  court 
ceased,  she  was,  nevertheless,  in  her  relation  to  Balde  as  her 
special  guardian,  under  its  protection,  so  far  as  it  related  to 
his  accountability  to  her  for  the  proceeds  of  the  property 
fiold,  during  all  of  which  time  Balde's  obligation  of  loyalty  to 
her  interests  in  respect  to  the  trust  reposed  in  him,  and  his 
accountability  for  the  proceeds  of  the  property  sold  remained 
as  before  her  relation  of  ward  to  the  court  ceased  to  exist ; 
^hile  this  equitable  as  well  as  legal  relation  of  absolute 
lute  loyalty  on  the  part  of  Balde,  so  far  as  it  related  to  her 
interests  in  the  property  sold,  existed,  he  should  not  on  account 
of  his  negligence  or  refusal  to  account,  be  presumed  as  an 
actor  against  her  interests  or  an  opposing  party  in  any  other 
sense  than  one  who,  from  other  than  a  counter  or  hostile 
interest,  had  neglected  or  refused  to  account,  or  that  when 
cited,  any  question  would  be  raised  placing  him  in  the  atti- 
tude of  a  litigant  or  an  opposing  party.  It  was  his  duty  to 
account  and  the  presumption  is,  that  being  cited  lo  do  so  he 
would,  as  he  did  in  this  case  comply.  If,  without  requiring 
a  citation,  Balde  had,  as  in  duty  bound,  appeared  and  prop- 
erly accounted,  thus  superseding  the  necessity,  and  hence  the 
requirement  of  a  citation.     No  doubt  can  be  entertained  that 
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the  court  having,  as  is  conceded,  jurisdiction  of  the  subject- 
matter,  could  have  received  the  account  and  ordered  it  to  be 
paid,  or,  in  default,  his  bond  be  prosecuted ;  or,  if  he  had 
been  cited  to  account  at  a  specified  time  other  than  at  a 
stated  term  of  the  court,  or  show  cause  at  a  stated  time  during 
one  of  its  regular  terms,  and  he  had  appeared  on  the  first  day 
stated  and  rendered  an  account  satisfactory  to  the  plaintiff 
and  the  court,  it  clearly  could  have  been  received  by  the 
court  and  its  payment  decreed  ;  and  now  that  he  did  appear 
when  cited,  although  the  citation  omitted  the  alternative,  and 
without  raising  a  question  to  be  passed  upon  by  the  court, 
either  as  to  whether  or  not  he  should  be  regarded  as  an 
opposing  party,  or  a  question  being  raised  as  to  the  account, 
or  an  item  in  it,  rendered  an  account  satisfactory  to  the  plain- 
tiff. The  court  had  jurisdiction,  as  well  as  authority  to  direct 
its  payment,  as  it  did  in  the  form  of  a  decree,  and  in  de&nlt 
the  bond  be  prosecuted. 

There  is  yet  another  ground  upon  which  the  judgment 
appealed  from  should  be  afiirmed.  The  defendant  Balde  has 
accounted  with  the  plaintiff  for  the  proceeds  of  the  sale  of 
her  property  made  by  him  during  her  minority  as  her  guard- 
ian, and  as  between  themselves  settled  upon  $402.47,  as  the 
balance  due  her.  The  fact  that  it  was  done  in  pursuance  of 
a  citation  issued  to  Balde  to  appear  before  the  County  Court, 
to  render  an  account  for  all  moneys  which  had  come  to  his 
hands  as  her  guardian,  made  it  as  between  themselves,  none 
the  less  a  settlement ;  there  was  no  controversy  between  them> 
no  question  or  item  of  the  account  was  in  any  way  settled  by 
or  passed  upon  by  the  court,  or  any  concession  made  by  Balde 
under  duress.  The  question  then  arises  whether,  if  the 
accounts  of  the  guardianship  have  been  settled  by  the  parties, 
this  action  can  be  maintained ;  and  for  all  the  purposes  of 
the  question  it  may  be  conceded  that  the  act  of  issuing  the 
citation,  and  every  act  of  the  County  Court  in  adjudging  that 
amount  to  be  due  the  plaintiff  and  directing  the  bond  to  be 
prosecuted  was  void.    It  cannot  effect  the  question  of  the 
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adjustment,  made  by  the  parties  themselv^es,  and  its  effect 
upon  the  plaintiff's  right  to  recover. 

It  is  in  substance  insisted  that  because  the  defendants, 
Snell  and  Petrie,  the  sureties  of  Balde  were  not  parties 
to  the  settlement,  and  no  accounting  was  had  by  Balde 
in  a  court  of  competent  jurisdiction,  sanctioned  and  approved 
by  such  court,  they  are  not  liable  to  an  action  upon  their 
bond.  I  have  stated  fmlly  the  several  provisions  of  the 
statute  conferring  jurisdiction  to  order  the  sale  of  an* 
infant's  real  property  and  establishing  the  relation  of  the 
infant  to  the  court  that  it  may  be  seen  that  the  only  object 
of  the  statute  was  to  place  the  proceeds  and  income  derived 
from  the  sale  under  the  dominion  of  the  Court  of  Chancery, 
between  whom  and  the  infant  the  statute  established  the  rela- 
tion of  guardian  and  ward,  that  the  court  might,  through  the 
agency  of  a  special  guardian,  to  be  appointed  by  the  court  for 
that  purpose,  protect  the  interests  of  the  infant  while  incsr 
pacitated  by  want  of  age ;  and,  in  order  to  accomplish  that 
object,  the  special  guardian  was  required  to  give  a  bond  to  the 
infant,  with  sureties,  for  paying  over,  investing  and  account- 
ing for  all  moneys  that  should  be  received  by  such  guardian, 
according  to  the  order  of  any  court  having  authority  to  give 
direction  in  the  premises ;  and  the  courts  under  whose  super- 
vision the  special  guardian  was  to  act,  was  invested  with 
authority  to  order  the  application  and  disposition  of  the  pro- 
ceeds of  such  property,  and  for  the  investment  of  the  surplus 
belonging  to  such  infant,  so  as  to  secure  the  same  for  its  bene- 
fit ;  and  in  the  event  of  the  &ilure  by  the  special  guardian  to 
comply  with  any  order  of  the  court  for  the  application  or 
disposition  of  the  proceeds  of  the  property  the  bond  would, 
of  course,  become  forfeited,  and  then  it  became  the  duty  of 
the  court  to  direct  it  to  be  prosecuted.  The  whole  object 
intended  to  be  accomplished  by  these  several  provisions,  so 
far  as  the  plaintiff  is  concerned,  was  to  place  the  proceeds 
and  income  of  her  property  sold  under  the  guardianship  of 
the  court  that  it  might,  except  for  the  necessary  expenses  of 
the  proceedings  and  of  her  necessities,  as  adjudged  by  the 
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court,  be  delivered  over  when  she  became  of  fall  age.  Then, 
when  her  relation  of  ward  as  well  to  Balde,  her  special 
guardian,  as  to  the  court  her  general  guardian,  so  far  as  it 
related  to  the  proceeds  and  income  of  her  property  sold 
ceased,  and  she  became  entitled  to  all  the  monevs  received  for 
it  by  her  special  guardian,  and  to  the  bond  given  by  him  and 
his  sureties  for  the  performance  of  the  trust  reposed  in  him. 
It  cannot  be  doubted  that,  upon  an  accounting  as  between 
Balde  atid  her,  Balde  had  the  right  to  pay  and  she  to  receive 
the  amount  found  due  her  and  discharge  the  bond.  The 
court,  as  the  guardian  of  the  plaintiff,  had  the  right  to  direct 
when  and  what  sum  should  be  paid  over  by  her  special 
guardian  to  or  for  her  during  her  minority,  and  how  and  in 
what  way  the  surplus  should  be  invested,  and  when  and  bow 
often  the  guardian  should  account.  All  this  could  have  been 
done  during  the  infancy  of  the  plaintiff,  but  after  she  became 
of  full  age  no  court  had  the  authority  to  parcel  out  the  pro- 
ceeds of  the  sale  and  direct  it  to  be  paid  in  such  parcels  as^ 
in  its  judgment,  her  necessities  might  require,  or  direct  the 
investment  of  the  surplus.  That  was  an  authority  that  could 
be  exercised  during  her  incapacity  to  take  charge  of  her  own 
estate,  and  not  afterward ;  and  if  the  condition  of  the  bond 
had  reference  as  well  to  an  accounting  to  be  directed  after  she 
became  of  full  age  as  to  one  directed  during  her  incapacity, 
by  reason  of  her  minority,  to  bind  herself  by  her  acceptance 
of  the  account  rendered  and  liquidating  the  balance,  it  very 
clearly  did  not  contemplate  the  dii*ection  of  such  an  account- 
ing, unless  he  who  had  been  the  special  guardian  had  rendered 
the  direction  necessary  by  his  neglect  or  refusal  to  account 
for  the  moneys  received  by  him.  The  proceedings  for  an 
accounting  in  such  cases  are  always  founded  upoh  the  neglect 
or  refusal  to  account.  I  never  heard  of  an  instance,  and 
doubt  whether  one  can  be  cited,  in  which  a  petition  or  bill 
for  an  accounting  stated  that  he  who  had  been  the  gnardian 
of  the  petitioner  or  of  the  complainant,  as  the  case  may  be, 
had  rendered  a  just  and  satisfactory  account  of  all  the  moneys 
received  by  him  (showing  a  given  balance  in  his  hands)  and 
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prajing  that  he  be  cited  or  ordered  to  account.  In  StiUweU 
y.  MUZs  (19  J.  K.,  304)  a  settlement  by  the  parties  seems  to 
have  been  regarded  as  an  eqnivalent  to  an  accounting  before 
a  court.  In  that  case  the  court  said :  "  It  does  not  appear 
that  the  accounts  of  the  guardianship  have  been  settled  by  the 
parties,  or  that  any  proceedings  have  been  had  before  the 
chancellor,  requiring  an  account  of  the  guardian.  Until  the 
accounts  are  thus  settled,  an  action  cannot  be  sustained  on 
lie  bond,"  and  then  stated  (citing  1  J.  Oh.,  107,  as 
authority  for  the  statement),  that  a  guardian  must  be  called  to 
account  before  a  surety  is  liable.  The  authority  cited  asserts 
no  such  proposition,  the  question  was  not  in'  the  case ;  besides, 
in  that  case,  the  plaintiff  was  an  infant,  and  the  question  was, 
whether  a  surety  was  holden  where  the  bond  was  given  in 
the  name  of  the  people,  instead  of  the  infant,  and  it  was  held, 
that  the  bond  was,  in  that  respect,  amendable.  (  Wiser  v. 
Blachlej/j  1  J.  Ch.,  607.)  In  Salisbury  v.  Van  Hoesen 
(3  Hill,  77),  an  action  was  brought  upon  a  bond  given  by  a 
guardian  and  his  sureties,  for  performance  of  the  trust  reposed 
in  the  guardian,  and  for  the  observance  of  such  orders  and 
directions  as  the  chancellor  might,  from  time  to  t;me,  make 
in  the  premises,  in  relation  to  such  trust.  The  act  of  1815, 
under  which  that  bond  was  given,  provided,  that  if  it  was 
forfeited,  it  might  be  prosecuted  in  any  court  having  cogui-* 
zance  of  the  same,  by  the  direction  of  the  chancellor ;  and, 
because  the  declaration  did  not  aver  that  the  accounts  of  the 
guardian  had  been  settled  by  the  parties,  or  that  any  proceed- 
ings had  been  had  before  the  chancellor,  it  was  held  void  on 
demurrer.  Justice  Bbonson,*  delivering  the  opinion  of  the 
court,  said  the  case  could  not  be  distinguished  from  StiUwell 
V.  MiUs  (19  J.  K,  304),  where  it  was  held  that  an  action 
could  not  be  maintained  upon  the  bond  of  a  guardian,  until 
after  the  accounts  had  been  settled  by  the  parties,  or  there 
had  been  proceedings  against  the  guardian  in  the  Court  of 
Chancery ;  and,  after  thus  disposing  of  the  case,  and  all  there 
was  in  it,  he  referred  to  the  provision,  that  the  bond,  if  for- 
feited, might  be  prosecuted  in  any  court  having  cognizance 
SicKELs— Vol.  XIL         38 
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of  the  same,  by  the  direction  of  the  chancellor,  and  then  said, 
"  I  think  the  declaration  ehould  show  that  there  have  been 
proceedings  against  the  guardian  in  chancery."  The  case,  as 
appears  by  the  opinion  of  the  learned  jadge,  was  not  argued, 
but  submitted  without  a  brief  on  either  side.  The  expression 
was  not  necessary  to  the  decision  of  the  case,  and  was  not 
made,  as  was  his  habit,  when  he  had  arrived  at  a  clear  oonclu- 
sion  as  to  the  law  of  any  case  before  him.  The  bond  sued  upon 
was  for  the  observance  of  such  orders  and  directions  as  the 
chancellor  might,  from  time  to  time,  make  in  the  premises, 
in  relation  to  the  trust,  having  undoubted  reference  to  direc- 
tions made  from  time  to  time,  during  the  existence  of  the 
guardianship,  for  the  benefit  of  the  ward  and  its  estate,  when 
a  failure  to  observe  any  oi*der  made  would  forfeit  the  bond, 
and  then  the  chancellor  could  give  directions  for  its  prosecu- 
tion. The  provision  could  not  have  been  intended  to  restrain 
a  party  of  full  age  from  exercising  his  discretion  as  to  the 
prosecution  of  his  defaulting  trustee,  merely  because  the  trust 
had  arisen  out  of  their  prior  relation  of  guardian  and  ward. 
It  is  enough,  for  all  the  purposes  of  this  case,  that  the  plaintiff 
and  her  late  guardian  accounted  with  each  other,  and  settled 
upon  a  balance  due  her ;  if  there  was  anything  wrong  in  it, 
the  sureties  were  not  bound  by  it,  and  could  have  ddfended 
on  that  ground. 

The  judgment  of  the  Supreme  Court,  setting  aside  the 
nonsuit,  should  be  affirmed,  and  judgment  ordered  for 
plaintiff. 

DwioHT,  C.  This  case  invblves  the  jurisdiction  of  the 
County  Court  under  sections  29-32  of  the  Code  of  Pro- 
cedure. 

The  facts  of  the  case  are,  that  the  land  of  the  plaintiff, 
then  an  infant,  having  been  sold,  and  one  John  Balde  having 
been  appointed  special  guardian,  the  defendants,  8nell  and 
Petrie,  executed,  as  Balde's  sureties,  a  bond  to  the  plaintiff, 
conditioned  for  the  faithful  discharge  of  Balde's  duties,  and 
^'  for  the  accounting  for  all  moneys  according  to  the  order  of 
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any  court  having  authority  to  give  directions  in  the  premisefiy 
and  for  the  observance  of  the  orders  and  directions  of  the 
oonrt,"  etc.  In  July,  1866,  Balde  was  cited  to  account,  and 
pay  over  to  plaintiff,  then  of  age,  in  the  Herkimer  County 
Court.  He  appeared,  and  consented  to  the  entry  of  the 
final  order  passing  his  accounts,  and  this,  if  valid,  fixed  his 
indebtedness,  and  the  liability  of  the  defendants'  sureties. 
These  proceedings  and  order  appear  on  their  face  to  have 
been  taken  at  a  regular  term  of  the  County  Court.  On  cross- 
examination  of  a  witness,  it  appeared  that  none  of  the  hear- 
ings took  place  at  a  regular  or  adjourned  term  of  the  court. 

The  language  of  the  Code  of  Procedure  is  as  follows: 
^^  Section  31.  The  County  Court  is  always  open  for  the  lirans- 
action  of  any  business,  for  which  no  notice  is  required  to  be 
given  to  an  opposing  party."  The  present  proceeding, 
though  statutory  in  its  nature,  appertains  to  the  equity 
powers  of  the  court.  By  the  common  law,  an  infant's 
land  cannot  be  sold  by  an  order  of  any  court,  but  only 
through  the  agency  of  a  special  or  general  act  of  the 
legislature.  {Baker  v.  ZariUard,  4  N.  Y.,  257;  £re- 
voart  V.  Chace,  63  id.,  245.)  The  statute  law  confers 
upon  the  Court  of  Chancery,  the  power  to  order  a  sale. 
(2  B.  S.,  149.)  And  section  30  of  the  Code,  confers  upon 
the  County  Court  the  like  power,  where  the  lands  are  within 
the  county.  The  County  Court,  in  exercising  this  provision, 
must  have  the  same  general  powers  within  the  county  as 
appertain  to  the  Court  of  Chancery,  and  the  provisions  of  the 
Revised  Statutes  will  be  applicable  as  well  as  the  general 
roles  of  equity  jurisprudence. 

The  rule  which  requires  a  court  of  common  law  to  do 
business  at  stated  terms,  has  no  application  to  the  Court  of 
Chancery.  In  the  common  law  courts,  the  r^ular  terms  were 
derived  from  canonical  prohibitions,  which  ^^  exempted  certain 
holy  seasons  froni  the  turmoil  of  forensic  litigations,"  such 
as  the  time  of  Advent  and  Christmas,  giving  rise  to  the  winter 
vacation ;  the  time  of  Lent  and  Easter,  giving  rise  to  that  of 
the  spring;  the  time  of  Pentecost,  from  which  was  derived 
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the  third  vacation.  There  was,  finally,  the  long  vacation 
between  mid-snmmer  and  Michaelmas,  for  the  season  of  har- 
vest. In  this  way,  there  came  to  be  four  well  known  terms 
of  court :  St.  Hilary,  Easter,  Holy  Trinity  and  St.  MichaeL 
Strict  judicial  business  could  only  be  transacted  at  these 
terms,  though,  after  a  time,  many  incidental  matters  were 
transacted  out  of  court.  (3  Blackstone's  Com.,  275,  279 ; 
Spelman's  Origin  of  Terras,  passim.)  The  terms  of  court, 
thus,  have  a  purely  historical  character,  and  there  is  no  reason, 
in  the  nature  of  judicial  business,  why  they  should  exist,  nor 
why  such  business  should  be  confined  to  them. 

In  equity  courts,  no  such  rules  have  ever  prevailed.  A 
chancellor  could  do  business  out  of  term  as  well  as  in  term. 
Under  our  present  law,  though  statutes  provide  for  regular 
terms  of  equity  courts,  it  is  well  settled,  that  the  power  to  do 
business  out  of  term  still  continues  to  a  certain  ext^it. 
{Wilcox  V.  Wilcox^  14  N.  T.,  575.)  These  views  show 
that  there  is  no  rtde  of  pvhUc  policy,  requiring  equity 
courts  to  do  business  in  term  time,  whatever  may  be 
said  as  to  acts  done  in  the  courts  of  common  law.  There 
is  a  reason  of  practical  expediency  for  a  distinction  between 
the  two  courts,  growing  out  of  their  business,  of  the 
attendance  of  jurymen,  of  the  greater  public  interest  in 
trials  in  courts  of  law,  and  of  the  more  scientific  and  abstract 
nature  of  the  questions  submitted  to  equity  courts.  The  section 
of  the  Code  under  consideration  must,  accordingly,  be  inter- 
preted  without  any  influence  from  a  supposed  publie  policy. 

The  guardian  in  the  present  case,  is  not  to  be  regarded  as 
an  '^  opposing  party."  The^  statute  authorizing  the  sale 
makes  the  infant  a  ward  of  court.  (2  R.  8.,  195,  §  179.) 
The  guardian  in  that  case  is  an  ofiScer  of  the  court.  (  WeUedey 
v.  Duke  of  Beaufort,  2  Russell,  20 ;  2  Story's  Eq.  Jur.,-§  1838.) 
The  court  has  full  power,  of  its  own  motion,  to  call  the 
guardian  to  account,  without  any  proceedings  on  the  infant's 
part.  In  fact,  an  accounting  is  simply  a  stage  in  the  proceed- 
ings appertaining  to  the  sale.  The  court  having  ordered  the 
sale,  intrusts  to  one  of  its  own  officers  a  detailed  branch  of 
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the  buBlnesSy  and  calls  upon  him  from  time  to  time  to  make 
accounts.  The  statate  provides,  that  the  court  may  require 
him  to  mate  "  periodical"  accounts,  which  would  include  the 
final  accounting.  It  would  have  this  power,  without  the 
express  clause  of  the  statute,  as  incidental  to  the  sale  and 
security  of  its  proceeds.  This  is  not  in  itself  an  adverse  or 
hostile  proceeding.  This  section  of  the  Code  does  not  refer 
merely  to  an  opposite  party,  but  to  an  opposing  party.  There 
must  be  a  contest,  a  litigation  to  bring  this  clause  into  opera- 
tion. It  points  to  a  well  recognized  distinction  between 
contested  and  non-contested  business.  It  simply  means,  that 
non-contested  business  may  be  done  out  of  court,  while  the 
litigated  business  should  be  transacted  in  term  time.  But  even 
if  the  section  of  the  Code  is  applicable  to  the  case  at  bar, 
its  provisions  may  be  waived.  As  there  is  no  element  of 
public  policy  in  the  rule,  it  must  have  been  introduced 
simply  for  the  benefit  of  an  "opposing  party."  He  may 
waive  it  so  as  to  fail  to  be  an  opposing  party,  or  may 
so  act  as  to  be  estopped  from  insisting  upon  its  applica- 
tion to  his  case.  In  the  present  instance,  he  is  estopped, 
as  he  has  executed  a  stipulation  that  the  court  was 
regularly  constituted.  It  is  not  claimed  that  consent  can 
confer  jurisdiction,  so  as  to  create  a  court  which,  under  no 
circumstances,  would  have  jurisdiction  without  that  consent. 
But,  where  there  is  an  existing  court,  which,  under  one 
state  of  facts  would  have  jurisdiction,  and  under  another 
would  not,  a  party  may  so  act  as  to  be  estopped  from  denying 
the  existence  of  the  requisite  fact.  The  principle  may  be 
illustrated  by  section  33  of  the  Code,  giving  jurisdiction  to 
city  courts  over  a  corporation,  which  keeps  within  the  city 
'*  an  office  for  the  transaction  of  business."  The  fact  of 
keeping  an  office  may  be  proved  like  any  other  fact  in  a  court 
of  justice,  and  one  of  the  legitimate  modes  of  proof  is  to 
show  that  the  defendant  is  estopped  from  denying  the  fact. 
Suppose  that  a  corporation  defendant  had  admitted  in  the 
course  of  a  trial  that  it  kept  such  an  office^  would  it  not  be 
bound  by  the  admission  i 
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If,  in  the  present  case,  it  be  aasnmed  that  the  coart  will 
have  jurisdiction  if  the  facts  show  that  the  act  be  done  in 
term  time,  and  will  not,  if  it  occur  out  of  term,  the  defend- 
ant may  so  conduct  himself  as  to  be  estopped  from  showing 
that  the  act  was  not  done  in  term  time.  He  proved  by  oral 
evidence  that  it  was  not  then  done  as  a  matter  of  fact;  is  it 
not  equally  legitimate  to  show,  under  another  rule  of  evidence, 
that  he  is  precluded  from  availing  himself  of  this  oral 
testimony  ?  There  is  abundant  authority  for  this  proposition. 
In  BurcJde  v.  Eckhart  (3  N.  Y.,  132),  it  is  said  that  where  a 
particular  matter,  essential  to  jurisdiction,  is  averred  by  one 
party,  it  may  be  admitted  or  denied  by  the  other  party. 
When  denied,  it  must  be  determined  by  the  court  Xki^n  proofs 
like  any  other  question  of  fact.  It  is  the  matter  of  which  the 
record  and  proof  are  evidence,  which  is  the  ground  of  juris- 
diction. The  rule  is  well  stated  in  Dame  v.  Paekao'd  (6 
Wend.,  331,  333)  and  CJdcheeter  v.  Donegal  (Haddock  & 
Geldart,  375).  In  these  cases,  it  is  held  that  the  admission 
in  court  of  a  fact  necessary  to  confer  jurisdiction,  precludes  a 
party  from  subsequently  denying  it.  This  is  applied  by 
Chancellor  Walworth,  in  Dame  v.  Packard^  to  cases  where 
jurisdiction  is  limited  to  particular  classes  of  persons,  particu- 
lar subject-matter,  or  to  the  subject  of  the  suit,  or  to  the 
parties  only  under  special  circtimetances.  In  1  Greenleaf  on 
Evidence  (§  210),  the  rule  is  laid  down  that  in  some  cases 
connected  with  the  administration  of  public  justice,  an 
admission  is  held  conclusive  on  grounds  of  public  policy. 
Pobinson  v  Searson  (6  Manning  &  Granger,  762),  is  in  point 
By  a  statute  establishing  an  inferior  court,  exclusive  jurisdic- 
tion was  given  to  it  in  cases  involving  five  pounds  or  less, 
where  a  defendant  was  trading  within  a  given  district.  A. 
and  B.,  being  jointly  liable,  A.  represented  to  the  plaintiff 
before  action  brought,  that  B.  had  left  the  district  and  ceased 
trading  there.  An  action  was  brought  in  the  Superior  Court 
accordingly,  and  it  was  held  that  B.  was  estopped  by  his 
statement  from  showing  that  the  case  should  have  been  brougtit 
in  the  inferior  court.    (See,  also,  Jeferiea  v.  Watts,  4  Bob.  & 
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Pull.  [1  New],  163.)  That  public  policy  demands  the  applica- 
tion of  tbifi  rule  in  the  present  case  is  manifest,  otherwise,  the 
process  of  a  court  may  be  trifled  with,  and  its  time  taken  up 
to  DO  purpose.  The  interests  of  justice  require  that  a  party 
who  has,  in  a  legal  proceeding,  admitted  a  fact  necessary  to 
confer  jurisdiction,  should  be  held  to  the  ordinary  conse- 
quences attending  a  judicial  admission,  and  be  estopped  from 
denying  its  ordinary  legal  effect.  (1  Greenleaf  on  Evidence, 
§  206.) 

The  judgment  of  the  court  below  should  be  affirmed. 

« 

Beynolds,  C.  (dissenting).  Not  being  able  to  concur  with 
my  brethren  in  the  judgment  to  be  rendered  in  this  case,  I 
propose  to  assign  a  few  reasons  for  my  dissent  The  pleadings, 
the  evidence,  the  course  of  the  trial,  the  opinion  of  the 
Supreme  Court,  and  everything  connected  with  the  contro- 
versy in  that  tribunal,  indicates  that  the  case  was  prosecuted 
and  defended  upon  a  theory  to  be  entirely  ignored  in  the 
judgment  now  to  be  pronounced,  and  the  case  made  to  rest 
upon  a  view  never  before  considered  or  suggested.  In 
the  beginning  of  this  controversy,  every  person  con- 
nected with  it  appears  t^  have  agreed  that  Balde  was  to  be 
regarded  as  an  "  opposing  party  "  within  the  meaning  of  the 
law,  and  measures  were  taken  by  serving  notice  supposed  to 
be  requisite  to  bring  him  into  the  County  Court  of  the  county 
of  Herkimer,  to  render  his  account  as  a  special  guardian, 
supposed  to  have  been  previously  duly  appointed  by  that 
tribunal.  It  was  adjudged  by  the  Supreme  Court,  that  he 
was  duly  brought  into  the  Herkimer  County  Court  for  the 
purpose  named,  and  for  the  present,  it  is  sufficient  to  say,  that 
by  an  apparent  decree  of  the  Herkimer  County  Court,  he 
was  bound  by  his  default  as  guardian  in  an  amount  of  money, 
which  it  was  the  object  of  the  present  action  to  recover  of 
the  defendants  as  his  sureties  upon  his  official  bond  as  guardian. 

It  is  only  necessary  to  refer  briefly  to  the  pleadings  and 
proceedings  in  the  Supreme  Court,  to  show  upon  what  theory 
the  action  was  prosecuted,  defended  and  decided  in  that  court. 
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The  complaiDt  averred  in  due  form  the  facts  resulting  in  the 
appointment  of  Balde  as  special  guardian  for  the  sale  of  the  real 
estate  of  the  infant  heks  at  law  of  Mark  Folts,  and  the  giving 
of  the  bond  by  the  present  appellants  as  the  sureties  of  Balde^ 
that  he  should  discharge  his  trust  with  requisite  fidelity.  It 
is  then  alleged  that  in  this  respect  he  failed  in  his  duty,  and 
that  in  July,  1866,  proceedings  on  behalf  of  the  plaintiff  and 
others  were  dnly  taken  in  the  Herkimer  County  Court,  to 
compel  Balde  to  account  as  special  guardian,  and  in  such  pro- 
ceeding it  appeared  that  Balde  had  received  $402.47,  to 
which  the  plaintiff  was  entitled.  It  is  then  averred,  with  a 
certainty,  at  least  to  a  '^  common  intent,"  that  afterward  at  a 
term  of  the  said  Herkimer  County  Court,  held  at  Herkimer, 
on  or  about  the  5th  day  of  September,  1866,  a  decree  was 
made  in  such  matter  of  accounting,  ordering  and  adjudging 
that  Balde,  as  special  guardian,  was  indebted  to  the  plaintiff 
in  the  said  sum  of  $402.47,  and  ordering  the  immediate  pay- 
ment thereof,  or  that  Balde  and  his  sureties  be  prosecuted  on 
the  bond,  and  the  plaintiff  refers  to  the  papers  and  proceed- 
ings for  said  accounting,  and  the  decree  made  thereon  aa  a 
part  of  her  complaint,  and  demanded  judgment  for  the  sum 
claimed  to  be  due.  The  defendants,  Snell  and  Petrie,  denied 
'^  each  and  every  allegation  "  in  the  complaint  contained,  and 
upon  this  issue  the  cause  went  to  trial  at  the  circuit. 

The  plaintiff  gave  evidence  of  the  proceedings  for  the  sale 
of  the  estate  of  the  infant  children  of  Mark  Folts,  resulting 
in  the  appointment  of  Balde  as  Special  guardian  —  the  giving 
of  the  bond  with  the  appellants  as  sureties  —  and  the  sale  and 
conveyance  of  the  property,  with  the  approval  of  the  Herki- 
mer County  Court ;  and  then  also  produced  and  gave  in  evi- 
dence all  the  papers  and  proceedings  on  the  alleged  account- 
ing in  the  Herkimer  County  Court,  resulting  in  the  supposed 
decree  of  that  court  relied  upon  to  fix  the  liability  of  the 
appellants. 

It  may  be  fairly  assumed  that  my  brethren  agree  with  me, 
that  the  judgment  of  the  Supreme  Court  cannot  be  sustained, 
secundum  allegata  et  jprobata^  but  that  it  is  proper  to  affirm 
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the  order  of  tlie  General  Term  for  reasons  not  suggested' by 
the  record  of  the  trial,  or  even  alluded  to  by  any  judge  of  the 
court  pronouncing  the  judgment  or  order  appealed  from. 

Among  other  things,  it  is  now  suggested  that  Balde  was  not 
an  "opposing  party,"  within  the  meaning  of  the  statute, 
requiring  notice  to  bring  him  within  the  jurisdiction  of  the 
County  Court.  It  is,  perhaps,  snfScient  to  say  that  exactly 
the  contrary  was  assumed  by  all  the  parties,  and  in  all  the 
proceedings  disclosed  by  the  record,  resulting  in  the  judgment 
of  the  Supreme  Court.  But  if  this  suggestion  be  inconclu- 
sive, I  think  an  "  opposing  party  "  is  not  necessarily  one  who, 
when  summoned  into  court,  must  come  attended  with  martial 
music  or  any  warlike  preparation.  An  "opposing  party," 
within  the  meaning  of  the  statute,  is  one  requiring  notice  in 
order  to  give  jurisdiction  over  his  person,  and  to  a  party 
entitled  to  such  notice,  tlie  County  Court  is  never  open  to 
receive  him,  except  at  one  of  its  regular  terms  appointed  by 
law.  The  question  does  not  at  all  depend  upon  how  disagree- 
able a  person  may  make  himself  when  he  is  once  fairly  in 
court,  or  how  much  or  little  contention  may  thereafter  ensue. 
If  notice  be  required,  I  think  that  determines  the  character 
of  the  litigant,  so  far  as  the  present  question  is  concerned. 
In  this  case  Balde  never  got  into  any  Herkimer  County  Court 
upon  notice,  or  by  any  voluntary  appearance,  unless,  indeed, 
tliat  court  is  to  be  regarded  as  always  open  to  him. 

For  reasons  also  before  suggested,  I  do  not  think  the  judg- 
ment of  the  Supreme  Court  should  be  approved,  upon  any 
supposed  analogy  between  the  jurisdiction  of  a  County  Court 
and  the  late  Court  of  Chancery,  in  respect  to  its  control  over 
the  estates  of  infants.  The  case  was  tried  upon  no  such 
theory.  Moreover,  the  general  jurisdiction  of  the  late  Court 
of  Chancery  has  nothing,  whatever,  to  do  with  the  contro- 
versy, because  the  jurisdiction  of  the  County  Court  is  defined 
by  the  statute.  A  county  judge  or  a  County  Court,  with 
equity  power,  in  the  days  of  the  Court  of  Chancery,  was  a 
thing  unknown.  Their  creation  and  existence  resulted  from 
the  destruction  of  the  Court  of  Chancery  with  all  its  ramifi- 
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cations  and  supposed  abuses.  By  the  statnte,  the  Ooanty 
Court  is  not  open  to  an  "  opposing  party,"  save  at  one  of  its 
regular  terras,  and  there  is  no  provision  of  the  GonBtitatioD 
or  the  statute,  that  confers  iipon  a  county  judge  the  equity 
power  of  a  chancellor,  which  may  be  invoked  at  all  times, 
under  all  circumstances  and  in  all  places. 

It  is  further  said  that  the  plaintiff's  action  can  be  sustained 
as  a  bill  in  equity  for  an  accounting  by  the  guardian,  and 
the  order  appealed  from  sustained  for  that  reason.  This  can 
only  be  done  if  all  the  pleadings  and  proofs  in  the  cause  shall 
be  ignored ;  for  an  accounting  is  alleged,  in  the  complaint,  to 
have  been  had  and  a  decree  thereupon  made,  by  a  court 
having  competent  jurisdiction  ;  and  all  the  evidence  given 
by  the  plaintiff,  on  the  trial,  was  offered  to  prove  these  alle- 
gations ;  and  the  instruments  of  evidence  were  all  supposed 
to  be  matters  of  record,  importing  absolute  verity.  Beyond 
this  there  was  nothing  to  show  the  condition  of  the  accounts 
between  the  plaintiff  and  Balde,  her  guardian.  If  it  be  pos- 
sible that,  at  the  trial,  the  plaintiff  might  have  changed  fix>nt 
and  proceeded  for  an  accounting  in  equity,  it  is  now  quite 
sufficient  to  say,  that  no  such  attempt  was  made,  and  the 
appellants  have  not  been  required  to  meet  any  such  form  of 
action.  What  might  have  been  said  or  suggested  if  they  had 
been  called  upon  to  respond  in  that  form,  we  have  no  means 
of  knowing,  and  are  not  at  liberty  to  conjecture. 

Having  said  thus  much  in  the  effort  to  show  that  our  judg- 
ment should  be  pronounced  with  some  reference  to  the  pro- 
ceedings in  the  court  below,  I  now  proceed  to  show,  if  I  can, 
that  the  nonsuit  at  the  circuit  was  right,  and  the  order  of  the 
General  Term  of  the  Supreme  Court,  granting  a  new  trial, 
erroneous. 

If  I  have  great  confidence  in  the  correctness  of  my  views 
upon  this  branch  of  the  case,  it  may  be  due  to  the  fact  that 
none  of  my  learned  brethren  propose  to  affirm  the  order  of 
the  Supreme  Court  upon  any  ground  which  that  court,  upon 
the  record  or  otherwise,  had  under  its  consideration. 

Having  shown,  to  my  own  satisfaction  at  least,  that  the 
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order  of  the  Supreme  Court  in  this  case  should  not  be 
approved  for  any  of  the  reasons  upon  which  the  judgment 
will,  in  fact,  be  given  ;  it  is,  I  think,  equally  cleai,  that  the 
action  in  the  Supreme  Court  ought  not  to  have  been  main- 
tained upon  the  theory  on  which  it  was  prosecuted,  defended 
and  decided. 

Upon  an  inspection  of  the  record  in  this  case  it  appeared  to 
me  that  the  only  question  was,  whether  the  County  Courts, 
of  all  the  counties  in  the  State  may,  by  agreement  between 
the  county  judge  and  parties  having  business  to  be  trans- 
acted in  court,  be  opened  at  all  times  and  in  all  places,  and 
decrees  and  judgments  rendered  which  are  to  be  regarded 
by  all  other  tribunals  as  judgments  and  decrees  of  a  court  of 
competent  jurisdiction.  The  County  Courts  of  the  several 
eounties  of  the  State,  are  created  by  law,  and  cannot  exercise 
any  jurisdiction  except  in  the  manner  and  form  authorized  by 
the  law  of  their  creation,  or  such  laws  as  have  been  enacted 
for  their  guidance.  It  is  very  plain  that,  when  the  limits, 
thus  prescribed,  are  departed  from,  all  orders  and  decrees, 
attempted  to  be  made,  are  absolutely  void.  This  would  also 
follow  if  a  court  actually  existed  at  the  time  and  exceeded  its 
appropriate  jurisdiction;  but  here,  the  precise  question  is, 
whether,  at  the  time  it  is  alleged  that  a  decree  of  the  County 
Court  of  the  county  of  Herkimer  was  made  affecting  the 
rights  of  the  defendants,  there  was  any  such  court  in  session, 
or,  it  may  be  said,  even  in  existence. 

The  statute  provides  that  so  many  terms  of  the  County 
Court  as  the  county  judge  may  designate  for  that  purpose,  in 
a  notice  duly  published,  may  be  held  for  the  trial  of  issues  of 
law,  and  hearing  and  decision  of  motions  and  other  proceedings 
at  which  no  jury  shall  be  required  to  attend.  (Code,  §  31.) 
And  it  is  also  provided  that  "  the  County  Court  is  always 
open  for  the  transaction  of  any  business  for  which  no  notice 
is  required  to  be  given  to  an  opposing  party."  The  law, 
therefore,  is  that  the  County  Court  is  not  open  for  the  trans- 
action of  any  business  which  requires  notice  to  be  given  to  an 
opposing  party,  except  at  the  times  and  places  for  holding 
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such  court  duly  appointed  according  to  law.  In  other  words, 
in  such  cases  there  is  no  County  Court  of  a  county,  except  at 
its  regular  terms,  when  it  can  be  legally  opened  by  the  county 
judge  for  the  transaction  of  all  business.  A  court  that  cannot 
be  opened  is  precisely  equivalent  to  no  court  at  all,  and 
during  the  period  of  its  incapacity  it  may  be  said  that  no 
court  exists  by  law ;  and  the  question  seems  to  be  whether 
one  can  be  created  by  contract  which  may  pronounce  judicial 
decrees  importing  absolute  verity.  I  am  of  the  opinion  that, 
under  our  laws,  this  cannot  be  done. 

The  facts  upon  which  this  ease  depends  are  very  few  and 
simple.  The  Herkimer  County  Court  had,  it  is  presumed, 
in  due  form  entertained  an  application  and  took  the  proper 
proceedings  for  the  sale  of  land  belonging  to  infants,  in  which 
the  present  plaintiff  had  an  interest ;  and  upon  that  sale,  or 
the  proceedings  for  a  sale,  John  Balde  was  appointed  the 
special  guardian  of  the  infants  and  gave  a  bond,  in  which  the 
defendants  were  his  sureties,  that  he  should  faithfully  perform 
the  trust  reposed  in  him  ''  and  pay  over  and  account  for  aD 
moneys  and  securities  that  should  be  received  by  him,  acoont 
ing  to  the  order  of  any  court  having  authority  to  give  direc- 
tions in  the  premises,  and  should  observe  the  orders  and 
directions  of  the  court  in  relation  to  such  trust"  It  appears 
that  Balde,  the  special  guardian,  failed  to  discharge  his 
duty,  so  that  on  the  9th  of  July,  1866,  a  petition  was  pre- 
sented to  "  Volney  Owen,  county  judge  of  Herkimer  county," 
on  behalf  of  the  plaintiff  and  others,  to  call  Balde  to  an 
account.  Upon  this  petition  the  county  judge,  to  whom 
it  was  addressed,  issued  a  citation  to  Balde  to  appear  before 
"  the  County  Court  of  the  county  of  Herkimer,"  on  the  four- 
teenth of  August  following,  to  render  his  account  as  special 
guardian.  This  citation  was  duly  served,  and,  on  the  return 
day,  Balde  did  not  appear,  and  the  proceeding  was  adjourned 
to  a  future  day ;  and  on  that  and  a  further  day,  the  5th  of 
September,  1866,  Balde  agreed,  by  written  stipulation,  that 
"  the  said  county  judge  "  might  enter  a  decree  '*  in  his  office  " 
for  several  amounts  stated  in  favor  of  the  plaintiff  and  others. 
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the  heirs  of  Mark  Folts,  deceased,  and  a  decree  thereon  was 
apparently  entered  on  that  day,  by  virtue  of  the  stipulation, 
by  the  County  Court  of  the  county  of  Herkimer,  and,  under 
this  decree,  the  defendants,  as  the  sureties  of  Balde,  are  now 
prosecuted  in  this  action.  The  fact  was  proved  on  the  trial, 
that,  during  all  the  time  of  these  proceedings,  there  was  no 
regular  term  of  the  Herkimer  County  Court  in  session,  and 
that  they  were  in  fact  had  before  the  county  judge  at  his 
chambers. 

A  question  of  pleading  has  been  made,  which  I  think  can 
be  disposed  of  in  a  word.  The  question  does  not  arise  upon 
any  issue  of  ntd  tid  record^  but  whether  at  the  time  the 
supposed  record  was  made,  there  was  any  "  Herkimer  County 
Court "  in  session,  or  in  existence,  authorized  to  make  the 
record  in  question.  That  such  a  record  was,  in  fact,  made 
and  filed,  is  not  questioned,  but  it  is  denied  that  any  County 
Court  was  open,  in  session,  or  then  in  existence,  authorized 
to  make  it,  and  that  is  the  issue.  That  Balde  was  '*  an  oppos- 
ing party,"  entitled  to  be  heard  at  an  open  and  regular  session 
of  the  County  Court,  I  cannot  doubt,  as  has  been  already 
fiaid,  and  such  appears  to  have  been  the  opinion  of  all  parties. 
The  petition  of  the  plaintiff  and  others  was  addressed  to  the 
**  county  judge,"  and  yet  the  citation  summoned  Balde  to 
appear  in  the  "  County  Court "  when  it  was  not  in  session, 
and  all  the  subsequent  proceedings  were  had  before  the  county 
judge,  at  his  chambers,  and  the  stipulation  of  Balde  only 
authorizes  "the  said  county  judge  to  enter  a  decree  in  his 
oflBce  on  said  accounting,"  etc.,  and  unless  the  county  judge 
was  then  the  County  Court,  the  decree  entered  upon  the 
stipulation  was  coram  nonjvdice  and  void. 

Assuming,  as  all  parties  did,  that  Balde  was  entitled  to  notice 
of  the  proceeding  against  him,  it  is  very  obvious  that  the  County 
Court  was  not  open,  so  that  he  was  compelled  to  appear,  save 
at  a  regular  term,  in  diie  form  of  law  appointed.  If  he  had  been 
thus  summoned  and  appeared  in  court,  so  that  the  court  hav- 
ing jurisdiction  of  the  subject-matter  had  it  also  over  his 
person,  it  is  not  unlikely  that  he  might  have  waived  any  mere 
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question  of  formal  practice  or  notice,  that  was  personal  to 
himself.  But  I  am  unable  to'  discover  that  he  was  ever 
brought  into  any  legally  existing  County  Court  of  the  county 
of  Herkimer.  The  proof  is  to  the  contrary  and  is  undis- 
puted. I  assume  that,  in  accordance  with  law,  there  werfe 
regular  terms  of  the  County  Court,  for  the  county  of  Herki- 
mer, duly  appointed,  and  Balde  was  never  summoned  to 
appear  in  any  such  tribunal.  Whatever  he  did  was  a  mere 
private  arrangement  between  him,  his  counsel  and  the  ooanty 
judge,  to  create  a  court  out  of  season.  This  could  not  be 
done.  It  may  not  be  that  any  actual  wrong  was  done,  and  it 
cannot  be  assumed  that  any  was  intended.  What  I  mean  to 
affirm  is,  that  courts  of  justice  in  which  judgments  are  to  be 
rendered,  can  only  be  created  by  law.  If  parties  by  contract 
create  a  tribunal  of  their  own,  it  may  amount  to  an  arbitra- 
tion, but  it  is  not  a  court  which  the  laws  of  this  State  caa 
recognize  in  any  form. 

I  am  of  the  opinion  that  the  order  appealed  from  should  be 
reversed,  and  judgment  absolute  ordered  in  favor  of  the 
defendants,  with  costs. 

All  concur  for  affirmance,  except  Betnolds,  C,  dissenting ; 
Earl,  C.  not  sitting. 

Order  affirmed  and  judgment  absolute  ordered  against 
defendants. 


188  «•  Amanda  M.  House,  Bespondent,  v.  Patrick  McCormick, 

Appellant. 

Where  a  deed  containfl  express  coyeoaiits  of  warranty  or  quiet  enjoyment, 
it  operates  as  an  estoppel  against  a  claim  of  the  grantor  or  his  priTies  to 
a  subsequently  acquired  estate,  as  well  where  the  grantor  had  a  present 
right  or  interest,  which  passed  at  the  time  of  the  grant,  as  when  nothing 
whatever  passed. 

Certain  premises  were  deeded  to  J.  dnring  his  life,  and  after  his  deceue  to 
his  heirs  and  assigns  forever.  J.  had  eleven  children,  to  whom  he  con- 
veyed his  life  estate;  they  divided  the  premises;  all  of  the  others 
united  in  a  deed  to  R,  one  of  the  children,  of  the  portion  allotted  to 
him,  the  deed  recited  the  intent  to  be  that  th6  grantee  should  hold  his 
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portiqn  in  severalty,  free  and  discharged  from  all  claim,  liability,  interest 
or  estate  of  the  others,  and  contained  a  covenant  of  quiet  enjoyment  as 
against  the  grantees  and  all  persons  lawfully  claiming,  or  to  claim,  under 
them,  etc.  R*s  interest  was  sold  upon  execution  and  conveyed  by 
sheriff's  deed,  under  which  plaintiff  claimed.  F.,  one  of  the  children, 
died  during  the  life  of  J.,  leaving  a  child.  After  the  death  of  J.,  under 
a  judgment  in  partition,  the  land  so  deeded  to  R.  was  set  off  to  P., 
another  of  the  children.  Heldy  that  by  the  deed  to  R.  he  acquired  an  abso- 
lute title,  upon  the  death  of  J.,  to  ten-elevenths  of  the  premises  (the  title  to 
one  eleventh  thereof  having  been  divested  by  the  death  of  F.),  and  under 
the  covenant  in  said  deed  the  subsequently  acquired  title  of  P.'  to  the 
other  one-eleventh,  inured  by  way  of  estoppel  to  the  benefit  of  plaintiff, 
the  grantee  of  R.'s  title;  and  that  she  was  entitled  to  the  possession  of 
the  whole  as  against  a  grantee  of  P. 

(Argued  January  10, 1874;  decided  May  term,  1874.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  affirming  a  judgment 
in  favor  of  plaintiff  entered  on  the  decision  of  the  court  upon 
trial  without  a  jury. 

The  action  was  ejectment  for  a  lot  of  land  in  Brooklyn. 
The  plaintiff  recovered  the  whole  lot.  The  defendant  claims 
on  this  appeal  that  he  should  have  recovered  ten-elevenths 
only.  The  lot  in  question  is  part  of  a  farm  which  foi-merly 
belonged  to  Samuel  Jackson,  generally  known  as  the  hay-scale 
farm.  In  1832  he  conveyed  it  to  John  Jackson  "  for  and 
during  his  natural  life,  and  after  his  decease  to  his  heirs  and 
their  assigns,  forever."  In  1848,  John  Jackson  conveyed 
his  life  estate  to  his  eleven  children,  and  in  1850  they 
executed  to  each  other  partition  deeds,  dated  13th  February^ 
1849,  of  the  greater  portion  of  the  farm.  Those  deeds 
recited  at  length  the  terras  of  the  conveyance  from  Samuel 
.Jackson,  the  conveyance  of  the  life  estate  and  the  names 
of  the  children  of  John  Jackson,  then  surviving;  that 
the  said  children  had  caused  the  premises  to  be  sub- 
divided into  lots  and  a  map  thereof  to  be  made,  and  that 
they  bad  covenanted  and  agreed  among  themselves,  and 
each  for  himself  and  herself,  to  divide  the  said  premises, 
according  to  the  sub-divisions  on  said  map,  among  the  several 
persons  entitled,  and  to  make  suitable  and  necessary  convey- 
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ances  thereof  so  that  each  tenant  in  common  should  hold  hiB 
or  her  share  or  parcel  thereof  in  severalty,  free,  and  discharged 
from  all  claim,  liability,  interest  and  estate  of  any  other  ten- 
ant in  common  in  said  premises  or  any  part  thereof,  and  had 
made  such  partition  pursuant  to  such  agreement;  and  the 
deed  to  Kichard  Jackson  from  the  other  children  stated  that 
they,  in  consideration  of  the  premises  and  ten  dollars  to  them 
in  hand  paid  by  him  ''  and  for  the  purpose  of  carrying  oat 
and  effecting  the  partition  of  said  premises  made  by  the 
several  tenants  in  common  as  aforesaid  so  that  each  tenant  in 
common  may  have  and  hold  his  or  her  share  thereof,  in  sever- 
alty *'  granted  and  conveyed  certain  specific  lands,  including 
the  premises  to  the  said  Bichard  Jackson,  his  heirs  and 
assigns,  forever.  The  grantors  then,  as  parties  of  the  first 
part,  for  themselves  and  their  heirs,  separately  and  not  jointly 
covenanted,  granted,  promised  and  agreed  to  and  with  the 
said  Bicliard  Jackson,  as  party  of  the  second  part,  his  heirs 
and  assigns,  in  the  following  terms :  ^'  That  the  said  premises 
hereby  conveyed  are  free  and  clear  of  and  from  all  charges 
and  incumbrances  of  any  name  or  kind  whatsoever  by  them, 
or  either  of  them,  made  or  suffered ;  and  that  the  said  party 
of  the  second  part,  his  heirs  and  assigns,  shall  and  may  from 
time  to  time,  and  at  all  times  hereafter,  well  and  peaceably 
have,  hold,  possess  and  enjoy  the  lands  and  premises  herein- 
before assigned  and  conveyed  free,  clear  and  discharged  of 
and  from  all  estates,  rights,  titles,  interests,  charges  and 
incumbrances  whatsoever  had,  made,  caused  or  suflfered  to  be 
made  of  or  by  the  said  parties  of  the  first  part,  or  either  of 
them,  or  any  person  claiming  or  to  claim  the  same  by,  from, 
or  under  them  or  either  of  them,  and  without  any  let,  suit, 
trouble,  entry,  disturbance  or  interruption  of  the  said  parties 
of  the  first  part,  or  either  of  them,  or  of  their  heirs  or  assigns, 
or  of  any  person  or  persons  lawfully  claiming  or  to  claim  the 
same  by,  from,  or  under  them  or  any  or  either  of  them." 
Bichard  Jackson  executed  a  like  deed  to  each  of  his  brothers 
and  sisters  then  living,  of  the  several  parcels  of  land  that  bad 
been  allotted  to  them,  in  severalty. 
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After  that  partition  and  on  the  2l8t  day  of  November,  1865, 
William  Beard  recovered  a  judgment  in  the  Supreme  Court  for 
$840.75,  against  the  said  Kichard  Jackson,  which  was  docketed 
in  Kings  county,  on  the  25th  day  of  July,  1856,  and  on  the 
9th  day  of  September,  1856,  the  sheriff  of  that  county,  under 
and  by  virtue  of  an  execution  issued  to  him  on  that  judgment, 
sold  to  Daniel  P.  Barnard  all  the  right,  title  and  interest  of 
the  said  Bichard  Jackson,  of  which  he  was  seized  or  possessed 
on  the  said  25th  day  of  July,  1856,  or  at  any  time  thereafter, 
up  to  the  day  of  the  sale  in  and  to  fifty-two  lots  of  land,  form- 
erly part  of  those  included  in  the  deed,  to  the  said  Bichard 
Jackson  above  referred  to,  including  the  lot  in  question ; 
and  he,  on  the  4:th  day  of  December,  1859,  executed  and 
delivered  to  the  said  Barnard  a  deed  for  all  of  the  said  lots  so 
sold  to  him.  Barnard,  on  the  27th  day  of  August,  1862, 
executed  and  delivered  to  the  plaintiff,  Amanda  M.  House,  a 
deed  of  bargain  and  sale  of  the  lot  in  question,  and  of  three 
other  lots  purchased  by  him  at  the  said  sherift^'s  sale. 

Subsequent  to  the  execution  of  the  said  partition  deed  to 
Kichard  Jackson,  Fanny  Jackson,  his  sister,  and  one  of  the 
grantors  therein,  was  married  to  Parker  Baldwin.  On  the  3d 
day  of  June,  1859,  while  her  father  was  still  living,-  she  died, 
leaving  one  child.  Fanning  Baldwin,  her  only  heir  at  law,  her 
surviving.    He  was  born  February  21, 1859,  and  is  still  living. 

John  Jackson  died  on  the  5th  day  of  March,  1861,  leaving 
his  children,  who  were  parties  to  the  said  partition  deed 
(except  the  said  Fanny  Baldwin),  and  his  grandson,  the  said 
Fanning  Baldwin,  his  only  heirs  at  law,  him  surviving.  After 
his  death,  and  on  the  15th  day  of  January,  1862,  Stephen  C. 
Jackson  and  others,  commenced  an  action  against  Coe  H. 
Jackson  and  others  (the  parties  thereto  being  the  heirs  of  the 
Baid  John  Jackson,  and  those  only),  for  a  partition  of  the  said 
hay-scale  farm,  so  conveyed  to  him  by  the  deed  from  Samuel 
Jackson,  as  above  stated,  and  on  the  7th  day  of  September, 
1863,  judgment  was  entered  therein  by  which  certain  lots 
(not  including  that  for  which  this  action  is  brought)  were  set 
off  to  the  said  Fanning  Baldwin  in  severalty,  and  the  lot  in 
SicKELs — Vol.  Xn.  40 
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question  was  set  off  to  Parmenus  Jackson,  one  of  the  grantorB 
in  the  said  deed  to  Biehard  Jackson,  in  severalty,  and  he 
subsequently  and  before  the  commencement  of  this  action 
conveyed  the  same  to  Patrick  McCormick,  the  defendant 
herein,  who,  since  that  time,  occupied  it  and  claimed  that  the 
said  sheriff's  deed  conveyed  an  estate  in  said  land  only  for  the 
life  of  John  Jackson. 

The  judge,  who  tried  the  issues,  found  on  the  facts  above 
set  forth,  the  following  as  his  conclusions  of  law : 

First  That  the  deed  from  the  sheriff  of  Kings  county  con- 
veyed to  Barnard  the  right,  title  and  interest  of  Bichard 
Jackson  in  the  remainder  in  fee,  limited  to  the  heirs  of  John 
Jackson,  in  all  the  lots  mentioned  in  said  deed. 

Second.  That  as  to  one-eleventh  thereof,  such  remainder 
was  divested  by  the  death  of  Fanny  Baldwin  before  her 
father. 

Third.  That  when  Parmenus  Jackson  subsequently  acquired 
title  as  aforesaid  to  such  one-eleventh,  it  became  vested  in  the 
plaintiff  by  virtue  of  the  covenants  in  the  partition  deed 
annexed  to  his  findings,  and  by  the  sheriff's  deed  also 
annexed,  and  that  Parmenus  Jackson  and  his  grantee  are 
estopped  to  deny  the  plaintiff's  title  to  such  one-eleventh. 

Fourth.  That  the  plaintiff  is  entitled  to  judgment  against 
the  defendant  for  the  whole  of  the  lot  mentioned  in  the 
complaint. 

Exceptions  were  duly  taken  to  the  first,  third  and  fourth 
of  said  conclusions. 

Everett  P.  Wheeler  for  the  appellant.  A  sheriff  can  only 
sell  that  of  which  he  can  take  and  deliver  possession,  and 
which  can  be  seen  and  determined.  {Jackson  v.  Tcwn^  4 
Cow.,  599,  603.)  He  cannot  sell  choses  in  action.  {Denton 
V.  Livingston^  2  J.  B.,  96 ;  Bogert  v.  Perry ^  17  id.,  350  ; 
Scott  V.  Scholeyy  8  East,  467.)  Nor  any  equitable  estate. 
{Brewster  v.  Striker^  2  N.  Y.,  19.)  Covenants  are  confined 
to  the  very  title  or  interest  which  the  deed  purports  to 
convey,  and  never  estop  the  grantor  as  to  any  other  title  or 
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interest  subsequently  acquired.  {MiUer  v.  Ewing^  6  Cnsh., 
34,  40  ;  Doane  v.  WiUcutt,  5  Gray,  828 ;  Jaekson  v.  StevmSj 
16  J.  K.,  110;  PeUetreau  v.  Jackson,  11  Wend.,  110,  118, 
and  cases  cited  ;  Brewster  v.  Striker,  2  N.  Y.,  19 ;  Sinclair 
V.  Jackson,  8  Cow.,  543,  686 ;  Jackson  v.  Hoffman,  9  id., 
271;  Wheehck  v.  Henshaw,  19  Pick.,  341;  Hermitage  v. 
Tompkins,  1  Ld.  Raym.,  729.)  If  any  interest,  however 
small,  passes  by  a  deed,  it  creates  no  estoppel.  (4  Kent's 
Com.,  98 ;  4  Cruise  Dig.,  270,  §  58  ;  Co.  Litt.,  476  ;  Jackson 
V.  Hoffma/n,  9  Cow.,  271 ;  Lewis  v.  Baird,  3  McL.,  56,  78 ; 
2  Preston  on  Abstracts,  212,  216 ;  3  Washb.  R.  E.  [3d  ed.], 
105,  106 ;  Doe  v.  Eanl  of  Scarborough,  2  Ad.  &  El.,  2,  9, 10, 
12,  38 ;  Jackson  v.  HubUe,  1  Cow.,  613 ;  Jackson  v.  WcMron, 
13  Wend.,  178,  207 ;  Tanner  v.  Livingston,  12  id.,  83  ;  Doe 
V.  Seaton,  2  C,  M.  &  R,  728 ;  EiU  v.  Saunders,  2  Bing., 
112 ;  affirmed,  4  B.  &  C,  529.) 

* 

D.  P.  Barnard  for  the  respondent.  The  title  adjudged 
to  Parmenus  Jackson  in  the  partition  action  inures  to  the 
benefit  of  any  one  claiming  the  estate  by  or  through  him. 
{Woody.  Seely,  32  N.  Y.,  116.)  The  purchasers  under  the 
judgment  sale  took  the  full  benefit  and  all  the  right  of 
Sichard  Jackson  to  the  covenant  of  warranty,  and  all  equi- 
ties and  estoppels  running  with  the  land.  {Rickert  v.  Snyder, 
9  Wend.,  421 ;  Allen  v.  Culver,  3  Den.,  295 ;  Sweet  v.  Chreen, 
1  Paige,  473 ;  KeOogg  v.  Wood,  4  id.,  578.) 

LoTT,  Ch.  C.  It  is  settled  by  the  decisions  of  the  Court  of 
Appeals,  that  Bichard  Jackson,  as  one  of  the  heirs  of  John 
Jackson,  his  father,  and  by  virtue  of  the  grants  in  the  par- 
tition deed  executed  to  him  by  his  brothers  and  his  sisters, 
who  survived  the  said  John  Jackson,  acquired  on  his  decease 
a  perfect  title  to  ten-elevenths  of  the  lots  and  premises  included 
in  that  deed,  irrespective  of  the  covenants  contained  therein ; 
that  the  estate  or  interest  of  Fanny  Baldwin,  a  sister,  who 
was  also  a  grantor  therein,  although  vested,  was  determinable 
by  her  death  before  her  father ;  that,  by  the  occurrence  of  that 
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event,  it  became  divested,  and  that  Fanning  Baldwin,  h^ 
son,  as  one  of  the  heirs  at  law  of  the  said  John  Jackson,  on 
his  death,  became  entitled,  under  the  deed  of  Samuel  Jack- 
son, to  one-eleventh  of  said  lots  and  premises.  (See  Sheridan 
V.  House^  4  Keyes,  569;  Moore  v.  Littel^  41  N.  Y.,  M; 
House  V.  Jackson^  50  id.,  161 ;  Jackson  v.  Sheridan^  id.,  660 ; 
Powers  V.  Wheeler^  id.,  660.) 

It  is  also  settled  by  the  decision  in  SJierida/n  v.  Ilouse  {supra}, 
that  Mrs.  House,  the  plaintiff  in  the  present  action  (and  who 
was  the  defendant  in  that),  is  entitled  to  ten-elevenths  of  the 
premises  in  question  in  this  action,  under  and  by  virtue  of 
the  deed  from  the  sheriff,  of  the  interest  of  Eichard  Jackson, 
on  the  sale  under  the  execution  on  the  judgment  docketed 
against  him,  on  the  25th  of  July,  1856.  That  decision  wae 
placed  on  the  ground  that  he,  as  one  of  the  heirs  at  law  of 
the  said  John  Jackson,  and  by  virtue  of  the  grants  by  his 
brothers  and  sisters  (except  by  Mrs.  Baldwin),  to  him  above 
referred  to,  had  a  vested  estate  to  that  extent  at  the  time  of 
the  sheriff's  sale,  on  the  9th  day  of  September,  1856,  and 
that  such  interest  had  become  vested  in  her  by  a  conveyance 
from  the  sheriff's  grantee.  It  is  stated  by  Judge  Woodruff 
(who  delivered  the  prevailing  opinion  in  that  case),  in  speak- 
ing of  the  partition  deed,  with  reference  to  its  effect,  that  he 
should  not  consider  "  whether  it  operated  as  an  estoppel,  so 
as  to  assure  to  Richard  Jackson  the  fee,  when  in  tact  the 
grantors  did  survive  John  Jackson,  and  thus  assured  to  her 
the  title  which  they  had  proposed  to  convey,"  but  that  he 
preferred  to  rest  his  "conclusions  upon  the  answer  which 
should  be  given  to  the  question,  whether  the  children  of  John 
Jackson  had,  before  his  decease,  an  alienable  interest  or  estate 
in  the  premises,  and,  by  this,  to  test  the  effect  of  the  partition 
deed  and  the  validity  of  the  defendant's  title."  He  then  pro- 
ceeded to  consider  that  question,  and  reached  the  conclusion 
that  the  defendant  was  entitled  to  ten-elevenths  of  the  premi- 
ses, being  all  the  interest  therein  which  was  claimed  by  her 
in  that  action.  All  of  the  judges  (except  Judge  Gkoveb, 
dissenting)  concurred  in  the  views  of  Judge  Woodruff,  and, 
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the  questions  involved  having  been  submitted  in  a  ease  made 
under  the  Code,  judgment  was  ordered  in  accordance  with 
his  conclusion. 

In  the  case  under  review,  judgment  was  ordered  for  the 
entire  estate,  on  the  ground,  as  stated  by  the  judge  in  his  third 
conclusion  of  law,  that  when  Parmenus  Jackson,  under  the  judg- 
ment in  the  partition  suit,  acquired  title  to  the  one-eleventh 
of  the  premises  described  in  the  deed  to  Eichard  Jackson, 
which  had  become  divested  by  the  death  of  Fanny  Baldwin, 
it  became  vested  in  the  plaintiff  by  virtue  of  the  covenants  in 
the  partition  deed,  and  by  the  sheriff's  deed  under  which  she 
held  title,  and  that  Parmenus  Jackson  and  his  grantee  are 
estopped  from  denying  the  plaintiff's  title  to  such  one-eleventh. 
This  was  right.  It  evidently  was  the  object  and  intention  of  the 
parties  to  that  partition  deed  to  vest  in  the  different  grantees 
in  severalty,  the  title  to  the  lots  and  premises  conveyed  to 
them,  free  and  discharged  from  all  right,  claim  and  demand 
which  the  grantors  then  had,  and  which  they  might  thereafter 
acquire  or  be  entitled  to  on  the  death  of  John  Jackson.  The 
parties  knew,  or  are  presumed  to  have  known,  that  the  several 
estates  of  each  of  them  in  remainder,  whether  vested  or  con- 
tingent, were  determinable  by  his  or  her  death  in  the  lifetime 
of  their  father,  or  might  be  partially  defeated  by  the  birth  of 
afterborn  children,  who  might  be  his  heirs  at  the  termination 
of  his  life  estate,  and  consequently  be  entitled  to  a  portion  of 
the  property  partitioned ;  and  they  intended,  so  far  as  they 
could,  to  protect  each  other  against  such  contingencies. 
Either  event  would  or  might  affect  the  partition.  They, 
therefore,  made  a  division  or  partition  not  only  of  their  inter- 
est and  estate  during  the  life  of  their  father,  acquired  from 
him,  but  of  those  in  remainder  under  and  by  virtue  of  the 
deed  from  Samuel  Jackson,  allotting  and  conveying,  to  each 
certain  specific  and  designated  portions  of  the  property  to 
be  divided,  and  they,  for  the  purpose  of  preventing  a  claim 
by  any  or  either  of  them  in  the  land  allotted,  set  apart  and 
ijonveyed  to  the  other  or  others  of  them,  after  entering  into 
covenants  against  incumbrances  created  or  suffered  by  them 
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refipectivelj  at  that  time,  /arther  separately  for  themBelves 
and  their  respective  heirs,  covenanted  with  each  grantee,  hia 
heirs  and  assigns,  that  he  and  they  should  and  might  at  all 
times  thereafter,  peaceably  hold  and  enjoy  the  same  without 
any  let,  suit,  trouble,  entry,  disturbance  or  interruption  of  or 
by  the  grantors,  or  either  of  them,  or  of  their  heirs  or  assigns, 
or  of  any  person  or  persons  lawfully  claiming  or  to  daim  the 
same  by,  from  or  under  them,  or  any  or  either  of  them. 
This  covenant  is  so  full  and  comprehensive  as  to  preclude  all 
and  every  claim  by  either  of  the  grantors  that  might  or  oould 
at  any  time  interfere  with,  or  in  any  manner  prevent  the  full 
and  uninterrupted  possession  and  enjoyment  by  the  several 
grantees  respectively  of  an  absolute  and  entire  estate  in  sever- 
alty in  the  premises  described  in  their  respective  deeds,  and 
every  part  thereof.  The  entire  estate  was  intended  to  be  vested 
and  secured.  The  intention  to  accomplish  and  effect  that 
result,  is  indicated  by  a  recital  in  the  partition  deed  of  the 
terms  of  the  deed  from  Samuel  Jackson  to  John  Jackson, 
the  conveyances  by  John  Jackson  of  his  interest  to  his 
children  living  at  the  time  they  were  executed,  the  agree- 
ment of  the  parties  to  the  partition  deed  to  divide  the 
property  between  them,  according  to  a  subdivision  thereof, 
into  lots,  as  represented  on  a  map  made,  and  intended 
to  be  iiled  in  the  office  of  the  clerk  of  Kings  county,  and  to 
execute  the  necessary  conveyances  thereof,  so  that  each 
party  should  hold  his  or  her  share  or  parcel  thereof  in 
severalty,  free  and  discharged  from  all  claim  and  liability, 
interest  and  estate  of  any  other  of  the  parties,  and  by  the 
declaration,  after  such  recitals,  that  the  said  deed  was  executed 
for  the  purpose  of  carrying  out  and  effecting  the  partition 
of  the  premises  among  the  parties,  so  that  each  might  so  hold 
his  or  her  share  thereof  in  severalty.  Those  recitals  and 
declarations,  and  the  said  deed  clearly  show  that  all  of  the 
parties  thereto,  fully  understood  and  intended  that  none  of 
them  should  at  any  time  thereafter,  claim  as  against  any 
other  or  others  of  them,  any  claim  or  demand,  under  or  by 
virtue  of  any  right  or  interest  then  held,  or  that  might  be 
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acquired  ander  or  by  virtue  of  toe  said  deed  from  Samuel 
Jackson  to  John  Jackson.  The  conveyances  mutually  executed 
by  and  between  them  were  a  good  and  sufiScient  consideration 
for  their  respective  covenants,  and  being,  therefore,  valid  and 
operative,  it  would  have  been  incompetent  for  Parmenus 
Jackson  to  have  taken  and  held  possession  of  the  lots,  sought 
to  be  recovered  in  this  action,  as  against  and  in  hostility  to 
Bichard  Jackson.  This  would  have  been  a  violation  and  a 
breach  of  his  special  and  fall  covenant  of  quiet  enjoyment, 
above  set  forth,  and  he  would  have  been  estopped,  under  the 
well  settled  rule  of  law,  that  a  title  subsequently  acquired  by  a 
party  who  has  granted  land  with  covenant  of  warranty  inures 
to  the  benefit  of  his  grantee,  from  setting  up  his  title  to 
justify  such  possession,  and  to  prevent  the  occupancy  and  enjoy- 
ment thereof  by  Richard ;  and  his  grantee,  the  defendant,  has 
no  greater  or  better  right.  There  is  no  ground  for  the  claim  of 
the  appellant,  that  the  partition  deeds  '^  only  profess  to  con- 
vey, in  partition,  the  vested  interest  of  the  parties."  The 
conveyances  are  absolute,  and  make  no  limitation  of  the 
grant  to  any  particular  estate  or  interest,  but  the  entire  estate 
is  absolutely  granted  in  fee  simple.  Such  was  the  object  and 
intention  of  the  grant,  and  the  covenant  of  quiet  enjoyment 
was  intended  to  effectuate  that  intention,  and  to  prevent  any 
claim  in  hostility  thereto,  or  in  contravention  thereof,  as  has 
already  been  shown.  It  may,  therefore,  be  conceded,  as  is 
also  claimed  on  behalf  of  the  appellant,  that  '^  covenants  are 
always  confined  in  their  interpretation  and  scope  to  the  very 
title  and  interest  which  the  deed  purports  to  convey,  and 
never  estop  the  grantor  as  to  any  other  title  or  interest  sub- 
sequently acquired,"  or,  in  other  words,  that  they  are  restricted 
and  limited  in  their  operation  to  the  qtumtum  of  interest 
intended  to  be  granted.  In  this  case,  the  grant  was  absolute 
and  of  the  entire  estate,  and,  therefore,  the  views  above 
expressed  are  in  accordance  with  that  principle. 

It  is  further  claimed,  on  behalf  of  the  appellant,  that  there  is 
no  estoppel  created  by  the  deed  of  Parmenus  Jackson,  because 
another  exception,  well  recognized  in  the  doctrine  of  estoppel,  is 
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thus  stated  by  Chancellor  Kent  (4  Cowen,  98) :  "  If  the  lease 
takes  effect  by  passing  an  interest,  it  cannot  operate  by  way  of 
estoppel,  even  though  it  cannot  operate  by  way  of  interest  to 
the  full  extent  of  the  intention  of  the  parties.  If  any  interest, 
however  small,  passes  by  a  deed,  it  creates  no  estoppel.** 
This  claim  is  untenable.  Although  the  last  remark  in  the 
statement  apparently  applies  to  a  deed  as  well  as  lease,  it  is 
evident,  from  the  connection  in  which  it  is  used,  that  it  was 
intended  to  apply  to  a  lease  only.  It  is,  therefore,  unnece8- 
sary,  now,  to  call  it  in  question.  It  is  to  be  construed  as 
having  application  to  leasehold  interests  only;  and  it  is 
said  by  Mr.  Williams  in  his  treatise  on  real  property 
(p.  378),  that  "  the  circumstance  that  a  lease  for  years  was, 
anciently,  nothing  more  than  a  mere  contract,  explains  a 
curious  point  of  law  relating  to  the  nature  of  leases  for  years, 
which  does  not  hold  with  respect  to  the  creation  of  a  greater 
interest  in  land.  If  a  man  should,  by  indenture,  lease  lands, 
in  which  he  has  no  legal  interest,  for  a  term  of  years,  both 
lessor  and  lessee  will  be  estopped^  during  the  term,  or  forbid- 
den to  deny  the  validity  of  the  lease.  This  might  have  beeo 
expected.  But  the  law  goes  further,  and  holds  that  if  the 
lessor  should  at  any  time  during  the  lease  acquire  the  lands 
he  has  so  let,  the  lease,  which  before  operated  only  by  estop- 
pel, shall  now  take  effect  out  of  the  newly  acquired  estate  of 
the  lessor,  and  shall  become,  for  all  purposes,  a  regular  estate 
for  a  term  of  years.  If,  however,  the  lessor,  has  at  the  time 
of  making  the  lease,  any  interest  in  the  land  he  lets,  such 
interest  only  will  pass,  and  the  lease  will  have  no  further  effect 
by  way  of  estoppel,  though  the  interest  ptirported  to  be 
granted  be  really  greater  than  the  lessor  had  at  the  time  of 
the  grant  *  *  *  but  if  in  such  case,  the  lease  was  made 
for  valuable  consideration,  equity  would  oblige  the  lessor  to 
make  it  good  out  of  the  interest  he  has  acquired."  (See,  also, 
notes  to  Walton  v.  Waterhaitsey  2  Saund.,  415  [by  Williams, 
ed.  of  1846].) 

It  may,  also,  be  conceded  that  there  will  not  bean  estop- 
pel so  as  to  give  a  grantee  the  benefit  oi  a  subsequently 
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acquired  estate,  where  any  interest  passes  under  a  deed  of 
bargain  and  sale,  or  quitclaim,  or,  by  any  conveyance  con- 
taining no  covenants ;  but  the  rule  or  exception  claimed  does 
not  apply  where  the  deed  by  which  the  premises  conveyed 
contains  express  covenants  of  warranty  or  quiet  enjoyment. 
The  question  in  such  cases,  as  in  all  other  cases  arising  out 
of  the  construction  of  deeds,  is  one  of  intention ;  and  where 
it  appears  to  have  been  the  object  of  the  covenant  to  assure 
to  the  grantee,  or  covenantee,  the  full  and  absolute  enjoy- 
ment of  the  property,  without  any  right  of  the  grantor  to 
divest  or  interfere  with  the  possession  at  any  time  thereafter, 
there  is  no  reason  or  principle  why  it  should  not  operate  as 
an  estoppel  to  avoid  circuity  of  action  against  a  claim  of  the 
grantor  to  a  subsequently  acquired  estate,  where  a  present 
right  or  interest,  in  fact,  passed  at  the  time  the  grant  was 
made  as  well  as  when  nothing  whatever  passed. 

It  is  proper  to  notice  a  further  point  of  the  appellant's 
counsel.  It  is  said  that  there  can  be  no  question  what- 
ever, that  Fanning  Baldwin  could,  after  the  death  of  his 
grandfather,  John  Jackson,  have  asserted  and  maintained 
title  in  himself,  against  the  plaintiff,  to  the  one-eleventh  of 
the  premises  that  had  been  acquired  by  her  through  the. 
sheriff's  sale  on  the  execution  against  Richard  Jackson,  on 
the  ground  that  such  one-eleventh,  by  the  death  of  Fanny 
Baldwin,  in  the  lifetime  of  her  father,  became  vested,  on  his 
death,  in  Fanning  Baldwin,  and  it  is  claimed  that  it,  with 
other  property,  was  transferred  from  Fanning  Baldwin  to 
Parmenus  Jackson,  by  the  judicial  proceedings  in  partition, 
and  that  he  afterward  conveyed  it  to  the  defendant.  This  is 
an  erroneous  construction  of  the  effect  of  those  proceedings. 
It  is  true  that  Fanning  Baldwin,  on  the  death  of  John  Jack- 
son, became  entitled  to  the  eleventh  of  the  lands  and  premises 
that  had  been  conveyed  to  Richard  Jackson  by  the  partition 
deed,  and  it  may  be  assumed  that  he  could  have  maintained 
an  action  of  ejectment  therefor,  but  the  operation  of  the 
judgment  in  partition,  was  to  divest  him  of  all  claim  and 
demand  in  and  right  to  the  lands  and  premises  so  conveyed, 
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except  the  particular  and  specific  portions  thereof,  which  were 
allotted  and  set  off  to  him,  in  severaltj,  by  the  said  judgment, 
and  it  *is  found  by  the  judge  who  tried  the  issues  in  this  action, 
that  none  of  the  lots  mentioned  in  the  complaint  were  included 
in  such  allotment,  but  that  they  were  all  allotted  and  set  apart 
to  the  said  Parmenus  Jackson,  which  allotment  to  Pannenas 
inured,  by  way  of  estoppel,  to  Bichard  Jackson,  as  before 
shown.  Such  an  estoppel  runs  in  fevor  of  and  against  the 
privies  in  estate  of  the  immediate  parties  to  it,  as  well  as  for 
and  against  the  parties  personally ;  and  the  plaintiff,  by  its 
operation  was,  as  properly  adjudged  by  the  court  below,  enti. 
tied  to  the  said  eleventh,  to  which  it  applied,  as  well  as  the 
other  ten-elevenths  of  the  premises  in  question.  (See  Sweet  v. 
Green,  1  Paige,  478 ;  Kellogg  v.  Woody  4  id.,  578  ;  Wood 
V.  Seelyy  32  N.  T.,  116.) 

It  follows, that  the  judgment  appealed  from  should  be 
affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


Sabah  E.  Elmendorf,  Appellant,  v.  Philip  Y.  D.  Lockwood 

et  al.,  Bespondents. 

Where  a  ^ife  Joins  with  her  husband  in  a  conveyance  of  his  lands,  which 
is  properly  executed  by  her,  is  effectual  and  operative  against  him,  and 
is  not  superseded  or  set  aside  as  against  him  or  his  grantee,  her  inchoate 
right  of  dower  is  thereby  forever  extinguished  for  all  purposes  and  as 
to  all  persons.    (Reynolds,  C,  dissenting.) 

Even  if  such  a  conveyance,  at  the  time  of  its  execution,  only  operates 
against  her  by  way  of  estoppel,  at  the  death  of  her  husband  her  interest 
is  released  as  effectually  as  if  she  had  been  a  widow  when  the  convey- 
ance was  executed;  and  she  cannot  assert  it,  even  as  against  a  stranger, 
to  the  grantee.    (Reynolds,  C,  dissenting.) 

Where,  therefore,  plaintiff  joined  with  her  husband  in  a  deed  of  his  lan^ 
upon  which  there  were  certain  mortgages,  which  mortgages  were  fore> 
closed  and  the  lands  sold  leaving  surplus-moneys,  before  the  distribu- 
tion  of  which  the  husband  died,  held,  that  plaintiff  had  no  dower  right 
in  the  surplus.    (Reynolds,  C,  dissenting.) 

(Argued  January  10,  1874;  decided  May  term,  1874.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  affirming  a  judgment 
in  favor  of  the  defendants  entered  upon  the  decision  of  the 
court  at  Special  Term. 

This  action  was  brought  by  plaintiff  to  recover  a  dower 
right  in  surplus  moneys  arising  upon  foreclosure  sale. 

In  July,  1854.,  Nicholas  Elmendorf,  husband  of  plaintiff, 
owned  several  parcels  of  land  situate  in  the  county  of  Ulster, 
iipon  which  there  were  existing  three  several  mortgages  given 
for  purchase-money.  There  were,  also,  some  judgments 
outstanding  against  him  in  favor  of  defendant  Russell. 
On  the  28th  day  of  July,  1854,  the  plaintiff  united  with 
her  said  husband  in  the  conveyance  of  said  premises  by  war- 
ranty deed  to  John  Yan  Vechten,  who  is  not  a  party  to  this 
action.  The  several  mortgages  were  owned  by  defendant 
Duflon,  and  were  foreclosed  by  him  while  plaintiff  was  the 
wife  of  Nicholas  Elmendorf,  and  there  were  surplus  moneys 
arising  upon  the  sale  under  each  of  said  mortgages.  Nicholas 
Elmendorf  subsequently  died  in  May,  1863,  leaving  the  plain- 
tiff, his  widow.  She  th^n,  before  the  distribution  of  the 
surplus  moneys,  commenced  this  action. 

JErcutus  Cooke  for  the  appellant.  When  the  deed  was  exe- 
cuted plaintiff  had  no  interest  in  the  land  upon  which  it  could 
operate.  {Lawrence  v.  Miller^  2  Comst.,  254;  Green  v. 
JPutnaniy  1  Barb.,  506 ;  Moore  v.  Mayor^  etc.j  of  N.  F.,  4 
Seld.,  113.)  The  deed  is  operative  only  as  an  estoppel.  (1 
Washb.  E.  P.,  200,  260.)  As  an  estoppel  it  is  only  effectual 
between  the  parties  to  it  or  their  privies.  {Jewell  v.  Har- 
ringtonj  19  Wend.,  472 ;  Welland  Canal  Co.  v.  Hathaway^ 
8  id.,  484;  RUey  v.  Bennett  11  Mass.,  298;  Robinson  v. 
BcUeSy  3  Mete,  40 ;  White  v.  White,  1  Harr.,  215  ;  Blaine  v. 
Sarrieon,  11  111.,  884;  Summers  v.  Babh,  13  id.,  483;  1 
Washb.  E.  P.,  202,  203 ;  Johnson  v.  Shields,  32  Me.,  424 ; 
Ha/rrvnuin  v.  Oray,  49  id.,  537 ;  Wyman  v.  Fox,  59  id.,  100.) 
Plaintiff  is  entitled  to  dower  in  the  surplus  arising  from  the 
foreclosure  sale.    (  Wheeler  v.  Morris,  2  Bosw.,  624 ;  Mills 
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V.  Van  Voorhees,  20  N.  T.,  412,  420 ;  S.  C,  23  Barb.,  125 ; 
Denton  v.  Maury^  8  id.,  618-628  ;  Mathews  v,  DureyeOy  46 
id.,  69  ;  Vartie  v.  Underwood^  18  id.,  664.) 

Jf .  SchoonmaJcer  for  the  respondents.  The  execution  of 
the  deed  by  plaintiff  with  her  husband  operated  as  a  bar  and 
extinguishment  of  her  dower  in  the  premises.  (2  Cruise  Dig., 
452,  tit  16,  "Remainder,"  §§  19,  20 ;  3  Bac.  Abr.,  444,  tit. 
"  Leases  O. ; "  Tremavn  v.  Lawrenoej  1  Salk.,  276 ;  Weak  v. 
Lowe^  Poll.,  66.)  The  deed  by  plaintiff,  upon  the  death  of 
her  husband,  ceased  to  operate  merely  by  estoppel  but  passed 
an  interest  and  title  in  the  land.  {Samers  v.  Skinner j  S 
Pick.,  62 ;  Christmas  v.  Oliver,  10  B.  &  C,  181 ;  White  v. 
Patten,  24  Pick.,  824 ;  Tompkins  v.  Fonda,  4  Paige,  448.) 

Earl,  C.  During  the  lifetime  of  the  husband,  the  wife  has 
an  inchoate  right  of  dower  in  all  the  lands  of  which  he 
becomes  seized.  This  right  is  not  an  estate  in  the  land,  but 
is  a  mere  contingent  interest  which  attaches  to  the  land  as 
soon  as  there  is  the  concurrence^  of  marriage  and  seizin. 
This  interest  becomes  fixed  and  certain  upon  the  death  of  the 
husband,  his  wife  surviving;  and  after  assignment  of  the 
dower,  becomes  a  freehold  estate  in  land.  During  the  mar- 
riage*  no  act  of  the  husband  alone  could,  at  common  law, 
bar  or  extinguish  this  interest ;  and  the  usual  mode  of  accom- 
plishing this  end,  in  England,  was,  by  husband  and  wife 
uniting  in  levying  a  fine  or  suffering  a  common  recovery. 
(2  Bl.  Com.,  137 ;  4  Kent's  Com.,  61.)  The  usual  way  of 
barring  dower  in  this  country,  by  the  voluntary  act  of  the 
wife,  has  always  been  by  her  joining  with  her  husband  in  a 
deed  of  conveyance  of  the  land  properly  acknowledged. 
(4  Kent,  60  ;  1  Washburn  on  Real  Prop.,  199.)  This  mode 
of  doing  it  was,  at  an  early  day  in  this  State,  recognized  by 
statute  (2  R.  L.,  67,  69,  §§  4,  10) ;  subsequently  embraced  in 
the  Revised  Statutes  (1  R.  S.,  742,  §  167),  which  provide 
"  that  no  act,  deed  or  conveyance,  executed  or  performed  by 
the  husband,  without  the  assent  of  his  wife,  evidenced  by  her 
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acknowledgment  thereof,  in  the  manner  required  by  law  to 
pass  the  estates  of  married  women,"  shall  prejudice  her  right 
to  her  dower,  or  preclude  her  from  the  recovery  thereof,  if 
otherwise  entitled  thereto.  The  fair  inference  from  this  pro- 
vision is,  that,  if  she  unites  with  her  husband,  and  thus  gi^^s 
her  assent  in  the  mode  prescribed  by  law,  she  is  thereafter 
precluded  from  recovering  her  dower ;  and  such  has  always, 
1  believe,  been  the  general  understanding  of  the  profession, 
in  this  State.  When  she  has  united  in  the  conveyance  her 
dower  is  said  to  be  barred,  relinquished,  extinguislied, 
removed.  Such  is  the  language  of  Kent,  and  other  legal 
writers.  Judge  Willard,  in  liis  work  on  real  estate  (p.  61), 
says :  "  The  inchoate  right  to  dower  is,  in  this  State,  an 
incumbrance  upon  the  estate  of  her.  husband,  which  is  usually 
removed  by  her  uniting  with  him  in  the  deed,  and  acknowl- 
edging the  execution  thereof."  And  (at  page  64):  "The 
object  of  uniting  the  wife  with  the  husband,  in  his  convey- 
ance of  land  to  a  third  person,  is,  to  extinguish  her  inchoate 
right  of  dower." 

During  coverture,  the  wife's  inchoate  right  of  dower  is 
incapable  of  being  transferred  or  released,  except  to  one  who 
has  already  had,  or  by  the  dame  instrument  acquires  an  inde- 
pendent interest  in  the  estate.  Hence,  when  the  deed  of  the 
husband  is  for  any  reason  void,  or  is  set  aside  or  superseded, 
so  as  to  become  inoperative,  the  wife's  dower,  although  she 
joined  in  the  conveyance,  is  not  barred.  (Mailoney  v.  HoraUy 
49  N.  Y.,  111.)  But  in  all  cases,  wlien  the  wife  unites  with 
her  husband  in  a  conveyance,  properly  executed  by  her, 
which  is  effectual  and  operative  against  her  husband,  and 
which  is  not  superseded  or  set  aside  as  against  him  or  his 
grantee,  her  right  of  dower  is  forever  barred,  and  extin- 
guished, for  all  purposes  and  as  to  all  persons ;  and  to  the 
contrary  of  this  proposition  our  attention  has  been  called  to 
no  authority  in  this  State. 

It  is  claimed,  however,  on  the  part  of  the  plaintiff,  that 
inasmuch  as  the  wife  has  no  estate  in  the  land,  nothing  but 
a  contingent  interest,  her  deed  cannot  operate  as  a  convey- 
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Ance,  but  simply  by  way  of  estoppel ;  and  hence,  that  it  is 
binding  upon  her,  only,  in  favor  of  the  grantee  and  those 
who  hold  under  him  as  privies  in  blood,  law  or  estate,  in 
whose  favor  only  the  estoppel  runs.  I  deny  that  her  deed 
can  operate  only  by  way  of  estoppel.  Under  the  law,  as  it 
has  always  been  understood  and  admiuistei-ed  in  this  State, 
her  dower  is  released  and  extinguished,  and  the  whole  estate 
released  therefrom  is  vested  in  the  grantee.  But  if  we  admit 
that  the  deed  can  only  operate  against  the  wife,  by  way  of 
estoppel,  during  the  lifetime  of  the  husband,  we  reach  the 
same  result.  Whenever  a  conveyance  of  a  contingent  inter- 
est operates  only  by  way  of  estoppel,  as  soon  as  the  contin- 
gency has  happened  and  the  estate  becomes  certain  and 
vested,  it  feeds  the  estoppel,  and  what  was  before  an  estate  by 
estoppel  only,  becomes  an  estate  in  interest,  and  of  the  same 
effect  as  if  the  contingency  had  happened  before  the  con- 
veyance  was  made.  {RawUn^s  case,  4  Coke,  52 ;  Weale  v. 
Lower,  Pollexf.,  54 ;  Trevivan  v.  Lavyrence,  6  Md.,  258 ;  Vick 
V.  Edwards,  3  P.  Wms.^  372 ;  Doe  v.  Oliver,  10  Barn.  <fc  Cress., 
181.)  After  the  death  of  the  husband,  the  widow's  right  to 
dower  is  no  longer  contingent ;  she  then  has  a  certain  interest  in 
the  land  which  she  can  release  to  the  owner  of  the  fee  by 
any  conveyance  properly  executed  to  pass  such  an  interest 
If  she  has,  before  the  death  of  lier  husband,  united  with  him 
in  a  conveyance — conceding  that  such  a  conveyance  at  the 
time  of  its  execution  operated,  as  against  her,  only  by  way  of 
estoppel — at  his  death,  the  contingency  having  ceased,  and 
her  interest  having  become  certain,  the  estoppel  is  fed,  and 
her  interest  is  released  as  effectually  as  if  she  had  been  a 
widow  when  her  deed  was  executed.  In  this  case,  therefore, 
upon  the  death  of  her  husband,  the  plaintiff  had  a  certain 
interest  in  the  surplus  moneys,  which  she  could  assign  or 
release,  and  which  could  have  been  reached  by  her  credi- 
tors in  equity.  {Tompkins  v.  Fonda,  4  Paige,  448^  StewoH 
V.  McMarUn,  5  Barb.,  438;  Moak  v.  Coats,  33  id.,  498.) 
And  this  interest  became  vested  in  Yan  Yechten  as  effectually 
as  if  she  had  assigned  or  released  it  to  him  after  she  became 
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a  widow.  She,  therefore,  had  no  cause  of  action  against  the 
deiendants. 

The  case  ot  Eoogland  v.  Watt  (2  Sand.  Ch.,  148),  is  an 
authority  directly  in  point,  sustaining  the  conclnsion  I  have 
reached.  In  that  case  W.  being  seized  of  lands  subject  to  a 
mortgage  which.had  not  beeil  executed  by  his  wife,  conveyed 
them  to  D.,  his  wife  joining  him  in  due  form.  D.,  subse- 
quently, reconveyed  them  to  W.,  and  it  was  held  that  the 
wife's  inchoate  right  of  dower  was  extinguished  by  the  deed 
to  D.,  and  was  not  restored,  as  against  the  mortgage,  by  the 
reconveyance;  and  that  she  was  dowable  of  the  equity  of 
redemption  only.  If,  in  that  case,  the  deed  to  D.  could  only 
operate  by  way  of  estoppel,  then  the  mortgagee,  an  entire 
stranger  to  that  deed,  and  in  no  way  in  privity  with  D.,  could 
not  have  had  the  benefit  of  the  estoppel,  and  the  wife  would 
have  been  entitled  to  dower  in  the  whole  premises,  instead 
of  the  equity  of  redemption  only ;  and  hence,  the  learned 
vice-chancellor  must  have  held  that  her  dower  interest  was 
absolutely  extinguished  by  that  conveyance.  That  case  has 
been  reported  twenty-seven  years,  and  yet,  so  far  as  I  can 
discover,  has  never  been  criticised  or  questioned.  It  is  the 
decision  of  an  able  judge ;  and  having  been  unchallenged  for 
80  long  a  time,  is  entitled  to  respect  as  an  authority  for  the 
defendants. 

The  judgment  must,  therefore,  be  affirmed,  with  costs. 

DwiGHT,  C.  The  action  in  this  caseis  brought  to  recover 
Borplus  moneys  remaining  after  a  foreclosure  in  the  hands  of 
mortgagees.  It  is  admitted,  that  the  plaintiff,  by  joining 
with  her  husband,  had  released  her  right  of  dower  to  one 
Van  Vecliten,  and  that  as  between  her  and  Van  Veohten,  the 
estate  was  wholly  in  him.  It  is,  however,  claimed,  that  this 
fact  cannot  be  set  up  as  between  the  plaintiff  and  the  mort- 
gagees, who  do  not  claim  under  Van  Vechten's  title.  When 
the  release  was  made,  the  plaintiff's  right  of  dower  was 
inchoate.  When  the  action  was  commenced  her  husband  was 
dead,  and  she  had  a  vested  right  to  dower,  assignable  in  equity. 
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This  case  raises  a  question,  as  to  the  true  effect  of  the  nnion 
of  the  wife  with  the  husband  in  a  release  of  dower.  Some 
light  may  be  shed  upon  it,  by  considering  the  nature 
of  a  fine  in  the  English  law,  for  which  the  present  system  of 
private  acknowledgments  is  a  substitute,  and  from  which  it 
was  borrowed.  {Morris  v.  Sar^entj  18  Iowa,  99 ;  3  Wash- 
burn on  Real  Property,  281.)  Mr.  Preston  says :  "  Strangers 
to  the  fine,  that  is,  persons  not  parties  to  it,  may  avail  them- 
selves of  the  fine,  to  preclude  the  title  of  the  cognizor  in  the 
fine,  and  a  party  will  not  be  allowed,  in  opposition  to  his  own 
fine,  to  assert  a  title  to  the  land."  (Vol.  1,  on  Conveyancing, 
209.)  He  adds :  ^^  The  consequence  is  the  fine  inures  to  the 
benefit  of  the  persons,  etc.,  to  whom  the  right  might  have 
been  released,  exactly  the  same  as  if  ihe  fine  had  been  a 
release.  Hence,  the  resolution  in  BucJder^a  e<Me  (2  Coke, 
55,  a),  that  if  a  disseizee  levy  a  fine  to  a  stranger,  the  dis- 
seizor shall  hold  the  land  forever,  for  the  disseizee  against 
his  own  fine  cannot  claim  the  land  *  *  *  and  by  the  fine 
the  right  is  extinct^  whereof  the  disseizor  shall  take  advan- 
tage.'' {Moore^s  case^  2  Bolle,  312.)  The  fine  operates  as  an 
extinguishment  of  the  disseizor's  right.  {Eokoards  v.  RogerB^ 
Sir  W.  Jones,  456;  1  Preston  on  Conveyancing,  301-306.) 

It  is  sometimes  said  that  an  acknowledgment  barring  a 
right  of  dower  only  operates  by  way  of  estoppel,  and  that  aa 
estoppels  are  reciprocal,  a  stranger  cannot  take  advantage  of 
it.  But  the  fine,  for  which  the  acknowledgment  is  a  &ubsti- 
tute,  operated  only  by  way  of  estoppel,  and  yet,  as  has  been 
shown,  it  extinguished  the  right.  There  is,  thns,  a  well 
settled  distinction  between  a  simple  release  and  an  estoppel 
by  way  of  fine.  A  fine  levied  by  a  person  who  has  no  title, 
but  who  afterward  becomes  heir,  will  be  an  estoppel  to  his 
claim  as  heir,  and  yet,  a  release  by  deed  would  not  have 
barred  his  title.  The  principle  seems  to  be,  that  the  fine 
accompanies  the  estate  and  becomes  a  muniment  of  title,  and 
may  be  resorted  to  by  any  one  who  happens  to  be  in  posses- 
sion of  the  estate.  These  views  would  prevail  in  the  case  of 
dower  while  it  is  still  inchoate.     The  argument  would   be 
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jet  stronger  after  the  hufiband's  death.  The  estoppel  w.ould 
then  \rork  a  transfer  of  the  estate  to  the  vendee  under  the 
husband's  couvejance.  {Zampfs  case^  10  Coke,  46,  i ;  Helps 
V.  Hereford^  2  B  &  A.,  242.)  In  the  case  last  cited,  there 
was  a  convejance  by  an  heir  apparent,  under  a  fine,  which 
was  held  to  work  a  title  when  the  estate  accrued  to  him. 
Under  this  principle,  the  right  of  dower  would  be  released 
to  the  owner  of  the  fee.    {Elwood  v.  Klock^  13  Barb.,  50.) 

On  this  ground,  it  is  clear  that  a  claimant  of  the  land  can 
avail  himself  of  the  release,  though  not  claimiug  under  the 
same  title.  {McKee  v.  Brown^  43  111.,  130.)  In  that  case, 
a  husband  and  wife  had  made  a  conveyance  to  one  Kayburn, 
and  the  title,  through  intermediate  transfers,  commencing 
with  that  of  Gayburnj  had  vested  in  a  city.  County  authori- 
ties claimed  the  same  land,  under  a  title  derived  through  a 
forfeiture  of  the  husband's  interest,  and  conveyed  such  estate 
as  they  had  to  one  McEee,  who  was  put  in  possession.  It  was 
held,  that  until  the  conveyance  to  Rayburn  was  set  aside  for 
fraud,  McEee  could  set  up  the  outstanding  title  in  him  (Say- 
burn)  as  a  bar  to  the  widow's  claim,  and  that  she  was  estopped 
by  her  release,  though  McKee  did  not  claim  under  Eay  burn's 
title.  In  other  words,  so  long  as  the  conveyance  to  Kaybum 
atood  unimpeached,the  widow  could  make  no  claim  for  dower 
against  a  mere  stranger  in  possession.  This  case  decides  that 
a  release  accompanying  the  husband's  conveyance  absolutely 
extinguishes  dower,  so  long  as  that  conveyance  remains  in 
force,  as  for  example,  is  not  canceled  or  set  aside.  Put  the 
case  in  this  form :  Suppose  that  a  husband  makes  a  convey- 
ance with  intent  to  defraud  his  creditors,  and  his  wife  unites 
with  him,  and  that  the  creditors  take  no  proceedings  to  set  the 
conveyance  aside,  A  stranger  in  possession  can,  under  these 
circumstances,  make  a  successful  defence  against  the  widow's 
daim  for  dower. 

The  real  point  in  all  such  cases  as  MaUoney  v.  Horan  (49 

N.  Y.,  Ill);  Robinson  v.  Bates  (8  Mete,  40);  Woodworth 

V.  Paige  (6  Ohio  St.,  70),  is  this :  The  husband  and  wife 

having  united  in  a  conveyance  which  is  fraudulent  as  to 
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creditors,  and  that  conveyance  having  been  set  aside  as  to  the 
hneband,  the  conveyance  ae  to  the  wife'e  right  of  dower 
became  a  release  to  a  stranger  to  the  title ;  in  other  word% 
the  releasee  had  no  interest  except  that  which  he  derived 
from  the  wife.  The  act  of  setting  the  husband's  conveyance 
aside  on  the  ground  of  fraud,  made  that  void  from  the  begin- 
ning, so  that  the  wife's  release  could  not  be  afSrmed  to  be 
made  to  a  person  having  an  estate  in  the  land.  The  decisions 
just  referred  to  all  rest  upon  Pixley  v.  Bennett  (1 1  Mass.,  298), 
where  the  sole  point  was  that  a  wife  could  not  release  her 
dower  to  a  stranger  to  the  title.  There  is  no  case  opposed 
to  McKee  v.  Brovm  {supra\  where  the  title  still  continues 
in  the  grantee  undisturbed. 

The  plaintiff's  counsel  rested  on  Blain  v.  Harrison  (H 
111.,  384)  and  Summers  v.  Bahb  (13  id.,  483),  as  holding  tliat 
the  release  of  dower  must,  to  be  valid,  be  made  to  the  owner 
of  the  fee.  From  this  proposition  he  argued  that,  as  the 
mortgage  had  been  foreclosed,  and  the  fee  sold  under  the 
paramount  title,  the  release  of  dower  did  not  take  effect,  as 
these  circumstances  occurred  before  the  husband's  death. 
The  cases  on  which  he  based  this  doctrine  have  been  dis- 
avowed by  the  court  which  rendered  them.  {jChicago  Dock 
Co.  V.  Kimie,  49  111.,  289,  294.)  It  is  held  in  that  case  that 
the  release  may  be*  made  to  a  tenant  for  life,  remainderman, 
reversioner  or  equitable  owner,  and  that  it  is  not  indispen- 
sable that  the  releasee  should  have  the  legal  fee.  This 
is  deemed  to  be  a  sound  rule.  In  the  case  at  bar.  Van 
Yechten  must  be  deemed  to  be  the  equitable  owner,  as  the 
surplus  moneys,  as  between  him  and  the  plaintiff,  belong  to 
him,  and  under  the  doctrine  of  equitable  conversion,  must  be 
regarded  as  land.  Accordingly,  the  estoppel,  if  not  equiva- 
lent to  a  release  during  the  husband's  life,  on  his  deatli,  extin- 
guished the  dower  in  favor  of  the  equitable  owner,  and  the 
rule  in  McKee  v.  Brown  applies.  The  mischief  of  acy  other 
rule  is  apparent.  If  the  widow  is  allowed  to  recover  thi( 
money,  she  is  under  an  immediate  duty  to  pay  it  over  to  Van 
Yechten  as  his  trustee.    The  litigation  is  thus  made  fruitless 
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and  unmeaning,  while  there  is  danger  that  the  rights  of  Van 
Yechten  maj  be  impaired  bj  the  ineeeurity  of  the  fund  and 
its  exposure  to  loss. 

The  judgment  should  be  affirmed. 

All  concur  except  Keynolds,  C,  dissenting. 

Judgment  affirmed. 


William  H.  Aspinwall,  Eespondent,  v.  Gustavb  A.  Saoohi, 

impleaded,  etc.,  Appellant. 

Where  a  stockholder  of  a  corporation,  organized  under  the  act  of  1858, 
providing  for  the  incorporation  of  companies  to  navigate  the  ocean  by 
steamboats  (cbap.  228,  Laws  of  1852),  has  been  held  liable  under  its  pro- 
visions (§  6)  for  a  debt  of  the  corporation,  because  of  the  failure  of  the 
president  and  directors  to  make  and  record  a  certificate  that  the  capital 
stock  has  been  paid  in  as  required  by  the  act  (g  7),  he  can  maintain  an 
action  against  the  other  stockholders  for  contribution. 

It  is  no  defence  to  such  an  action  that  the  corporation  was  not  legally 
organized ;  as  to  those  who  participated  as  stockholders  in  its  acts  of 
user  as  a  corporation  de  faeU?,  and  who  appeared  as  shareholders  upon 
its  books. 

(Argued  January  12,  1874;  decided  May  term,  1874.) 

Appeal  by  defendant  Sacchi  from  a  judgment  of  the 
General  Term  of  the  Supreme  Court  in  the  first  judicial 
department,  affirming  a  ju*dgment  in  favor  of  plaintiff  entered 
upon  the  report  of  a  referee.  (Reported  below,  1  Lans., 
381.) 

This  action  was  brought  against  defendants,  who  were 
stockholders  with  plaintiff  in  the  Mexican  Ocean  Mail  and 
Inland  Company,  for  contribution. 

The  company  was  incorporated  under  the  act  for  the  incor- 
poration of  companies  formed  to  navigate  the  ocean  by 
steamships.  (Chap.  228,  Laws  of  1852.)  No  certificate  that 
the  capital  was  paid  in  was  filed  as  required  by  section  7  of 
said  act.  The  corporation  became  insolvent ;  various  judg- 
ments were  obtained  against  it ;  suits  were  brought  thereon 
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against  plaintiff,  as  stockholder,  and  lie  was  held  liable. 
Judgments  were  obtained  which  were  paid  by  him ;  and  for 
contribution  toward  the  sums  so  paid  this  action  was  brought. 
The  referee  directed  judgments  against  each  of  the  defendants 
for  their  respective  aliquot  proportions  of  the  sums  so  paid. 
Judgments  were  entered  accordingly. 
Further  facts  appear  in  the  opinion. 

Marcus  T,  Hun  for  the  appellant.  The  stockholders  of 
this  corporation  were  not  partners,  and  their  liability  cannot 
be  determined  upon  principles  governing  the  partnership 
relation.  {Young  v.  N.  Y,y  etc,  Stshp,  Co.,  15  Abb.  Pr., 
69-75 ;  Pratt  v.  Bacon,  10  Pick.,  126  ;  50  N.  Y.,  180.)  The 
liability  of  each  stockholder  being  distinct  and  different  from 
that  of  any  other,  this  action  for  contribution  cannot  be  main* 
tained.  {Ooope  v.  Twynam,  1  T.  &  R.,  426 ;  12  Eng.  Ch., 
426 ;  JJnderhiU  v.  Eorwood,  10  Ves.,  209-226 ;  Murray  v. 
Bogert,  14  J.  K,  318,  322 ;  Rogera  v.  HoaacVs  Exrs.,  18 
Wend.,  338.)  The  liability  of  the  stockholders  imposed  by 
section  6,  chapter  228,  Laws  1852,  is  in  the  nature  of  a  pea- 
alty.  {Mer.  Bh,  v.  Bli&s,  35  N.  Y.,  416 ;  Briggs  v.  Penni- 
man,  8  Cow.,  386,  387 ;  Cable  v.  JUcCann,  26  Mo.  [5  Jonee], 
380;  Wiiidham  Prov.  Inst,  v-  Sprague,  43  Vt,  602,  511; 
Atty.'Gen,  v.  Corp,  of  Leeds,  4  Jur.,  1174 ;  MuUer  v.  Fentotij 
11  Paige,  18 ;  Andrews  v.  Murray,  33  Barb.,  354 ;  iTwra- 
mons  V.  Tappan,  2  Swe.,  659 ;  Dabney  v.  Stevens,  id.,  424 ; 
Vin<:ent  v.  Sands,  62  Barb.,  370 ;  Briggs  v.  Easterley,  id., 
60.) 

Amasa  J.  Packer  for  the  respondent.  Plaintiff  is  entitled 
to  contribution  against  the  other  stockholders  for  the  debts  of 
the  corporation  paid  by  him.  {CampbeU  v.  Mesier,  4  J.  Ch., 
337,  338 ;  Peering  v.  Zd.  Winchelsea,  1  Cox  Cas.,  319 ;  S.  C, 
2  B.  &  P.,  270  ;  Spottiswood^s  case,  39  Eng.  L.  and  Eq.,  635 ; 
Norton  v.  Coons,  6  N".  Y.,  33 ;  Breckenridge  v.  Taylor,  5 
Dana,  110  ;  Barclay  v.  Taylor,  id.,  157 ;  Kincaid  v.  Hooker^ 
7  J.  J.  Marsh,  33 ;  Heath  v.  EUis,  12  Cush.,  601 ;  Duprey  v. 
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JbAn9onj  1  Bibb.,  572 ;  Owens  v.  CoUinaony  3  G.  &  J.,  25 ; 
Wooley  V.  Bath,  2  C.  &  P.,  417;  Pothier,  §  274;  Chipman 
V,  MarriUy  20  CaL,  130;  Matthews  v.  Albert^  24  Md.,  327; 
Farrar  v.  BeoingSy  13  Rich.  [8..  C]  Eq.  25 ;  Wright  v. 
JtfcCormachj  17  Ohio  St.,  86 ;  Olmsted  v.  Btcskirkj  id.,  113 ; 
Slee  V.  ^fowi,  19  J.  R.,  456 ;  8.  C,  20  id.,  669 ;  5  J.  Ch., 
366 ;  HambcTough  v.  Mer.  Asso.y  1  Kyd  on  Corp.,  273 ;  8.  C, 
1  Cas.  in  Ch.,  204 ;  Andrews  v.  CaUend^rj  18  Pick.,  484 ; 
Judson  V.  Rossie  Oalena  Co.y  9  Paige,  598 ;  Master  v.  Rossie 
L.  M.  Co.y  2  Sandf.  Ch.,  305 ;  Briggs  v.  Pennimany  8  Cow., 
387 ;  Bailey  v.  Bwackery  3  Hill,  191 ;  Garrison  v.  HowSy  17 
JJ^.  Y.,  463,  464 ;  approved,  50  id.,  571 ;  Beers  v.  Waterhury, 
8  Bo6w.,  396.)  The  stockholders  of  the  corporation  are  sub- 
ject to  the  same  liabilities  and  equities  as  if  there  had  been 
no  act  of  incorporation.  {Coming  v.  McCuHoughy  1  Comst., 
47 ;  AlUn  v.  Sewelly  2  Hill,  227 ;  Ex  parte  Van  RipeVy  20 
Wend.,  616  ;  Moss  v.  Oakleyy  2  Hill,  269 ;  Bailey  v.  Ba/ncker^ 
3  id.,  188,  190,  191 ;  H(vrgar  v.  McOuiUmghy  2  Den.,  123 ; 
McrraU  v.  Judsony  5  Barb.,  210;  Abbott  v.  AspinwaU,  26 
id.,  207 ;  Southmayd  v.  RusSy  3  Conn.,  52 ;  Beers  v.  Water- 
bury,  8  Bosw.,  396 ;  Simmons  v.  Sissony  26  N.  Y.,  264 ; 
Story  V.  Furmauy  25  id.,  221-223.)  As  partners  the  solvent 
stockholders  must  contribute  for  the  shares  of  the  insolvent 
ones.  {Hale  v.  Harrisony  1  Ch.  C,  246 ;  15  Finch,  203 ; 
WaUon  v.  Honebergy  2  Vern.,  592;  GoweU  v.  JEdwa/rdSy  2 
B.  &  P.,  268 ;  Deering  v.  Earl  of  WincheLseay  id.,  274 ;  1 
Cox,  318  ;  Hyde  v.  Traeyy  2  Day,  492 ;  Cas.  in  Eq.  Ab.,  114, 
tits.  "Contribution"  and  "Average,"  9,  10;  Comyn's  Dig., 
tit.  "  Chancery,"  §  2 ;  Bouv.  L.  D.,  tit.  "  Contribution,"  58  ; 
Story's  Eq.  Jur.,  §§  494,  496,  497,  504 ;  Norton  v.  Coons, 
3  Den.,  130  ;  8.  C,  6  N.  Y.,  33 ;  Andrews  v.  Murray,  33 
Barb.,  354 ;  Parker  v.  Ellis,  2  Sandf,,  223 ;  Breokenridge 
V.  Taylor,  5  Dana,  110 ;  Bailey  v.  Tayhry  id.,  157 ;  Kincaid 
T.  Hooker,  7  J.  J.  Marsh,  333 ;  Skinner  v.  Dayton,  19  J.  R., 
513 ;  Errickson  v.  Nesmith,  46  N.  H.,  371.)  The  stock- 
holders must  contribute  not  only  for  the  damages  but  for  the 
costs  of  plaintiff  in  defending  the  suits  brought  against  him 
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as  a  stockholder.  (Brown  v.  Gibbons^  6  Brown  P.  Ca«.,  491; 
2  Coll.  on  Part.,  287.)  Contribution  to  the  respectire  debts 
of  the  corporation  and  the  cost  paid  bj  plaintiff,  shonld  be 
made  by  those  who  were  stockholders  at  the  respective  times 
when  these  debts  were  created.  {Mossy.  Oakley ,' 2  Hill, 
265 ;  Judson  v.  Rossie  Oalena  Co.^  9  Paige,  598 ;  Cushman 
V.  Shepard,  4  Barb.,  118.) 

Eabl,  C.  The  Mexican  Ocean  Mail  and  Inland  Company 
was  organized  as  a  corporation  under  the  act,  chapter  228  of 
the  Laws  of  1852.  Section  5  of  the  act  provides,  that  the  stock- 
holders of  any  corporation  organized  under  the  act  ahall  be 
jointly  and  severally,  individually  liable  for  all  debts  that  may 
be  due  and  owing  to  all  laborers  and  operatives  for  services 
performed  for  such  corporation.  Section  6  provides  that  the 
stockholders  '^  shall  be  severally,  individually  liable  to  the 
creditors  of  such  corporation,  to  an  amount  equal  to  the 
amount  of  stock  held  by  them  respectiv^ely,  for  all  debts  and 
contracts  made  by  such  corporation,  until  the  amount  of  its 
capital  stock  shall  have  been  paid  in,  and  a  certificate  thereof 
shall  have  been  made  and  recorded  as  prescribed  in  the  follow- 
ing section."  Section  7  provides,  that "  the  president  and  a 
majority  of  the  directors  of  any  such  corporation,  within 
thirty  days  after  the  payment  of  the  last  installment  of  the 
capital  stock  of  such  corporation,  shall  make  a  certificate, 
stating  the  amount  of  the  capital  stock  of  the  corporation, 
and  that  the  same  is  paid  in,  which  certificate  shall  bo  signed 
and  sworn  to  by  a  majority  of  the  directors ;  and  they  shall, 
within  the  said  thirty  days,  record  the  same  in  the  office  of 
the  clerk  of  the  county  in  which  is  located  the  principal 
business  office  of  such  corporation."  In  this  caae,  the  capital 
stock  was  never  paid  in,  and  the  certificate  was  never  made 
or  recorded. 

Under  section  5,  laborers  and  operatives  are  favored  cred- 
itors, and  to  them,  the  stockholders  are  made  at  all  times 
jointly  and  severally  liable,  although  the  capital  stock  has 
been  wholly  paid  in.     Tinder  section  6,  the  individual  liability 
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of  stockholders  is  continued  only  until  the  capital  has  been 
folly  paid  in  and  the  certilScate  made  and  recorded.  It  does 
not  cease  when  the  capital  has  all  been  paid  in,  bnt  only  when 
the  certificate  has  also  been  made  and  recorded. 

It  is  not  important,  to  determine  in  this  case,  whether 
such  stockholders  are  liable  as  sureties  for  the  corporation,  or 
as  principal  debtors,  because  in  either  case,  the  right  to  con- 
tribution must  depend  upon  the  same  principles,  and  if  it 
exist  in  the  one  case  it  must  in  the  other.  There  is,  however, 
authority  for  holding  that  the  liability  is  that  of  principal 
debtors.  {Hargar  v.  MoChiUoughj  2  Denio,  119,  and  cases 
cited.) 

This  liability  is  not  in  the  nature  of  a  penalty  for  a  breach 
of  duty.  The  stockholders  may  have  done  their  whole  duty, 
may  have  paid  fuHy  for  their  stock,  and  the  liability  may  still 
be  incurred,  because  the  directors  have  not  made  and  filed  the 
certificate. 

In  this  case,  the  plaintiff  being  a  stockholder  of  the  com- 
pany, was  made  liable  to  creditors  who  had  exhausted  their 
remedies  against  the  company  under  section  6.  He  was  not 
made  liable  because  he  had  not  paid  for  his  stock,  and  could 
not  have  been.  Indeed,  it  does  not  appear  whether  he  had 
paid  for  his  stock  or  not,  and  there  is  no  finding  upon  the 
subject.  He  thus  discharged  a  burden  which  rested  equally, 
in  proportion  to  their  stock,  upon  all  the  other  stockholders ; 
and  the  principal  question  for  us  to  determine  is,  whether  in 
such  a  case  equity  will  compel  contribution.  Here,  by  the 
statute,  all  the  stockholders  are  made  individually  liable  for 
the  debts  of  the  company ;  and  the  liability  is  the  same  in 
effect,  as  if  every  stockholder  had  executed  a  separate  bond, 
binding  himself  to  pay  the  debts  upon  the  conditions  specified 
in  the  act.  In  such  case,  I  consider  it  settled,  both  upon 
principle  and  authority,  that  contribution  will  be  compelled 
in  equity. 

The  doctrine  of  contribution  rests-  on  the  principle  that 
when  the  parties  stand  in  equali  jwre^  the  law  requires 
equality   which  is  equity,   and   one  of  them  shall  not  be 
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obliged  to  bear  the  burden  in  ease  of  the  rest.  It  is  founded, 
not  on  contract,  but  on  the  principle  that  equality  of  burden 
as  to  common  right,  is  equity.  And  the  obligation  to  con- 
tribute  arises  from  the  nature  of  the  relation  between  the 
parties.  {Campbell  v.  Mesier^  4  John.  Ch.,  334.)  It  is  said 
in  1  Hare  &  Wallace's  edition  of  Leading  Gases  in  Equity, 
105,  that  "it  has  been  uniformly  declared  and  fully  acted  upon 
in  the  Courts  of  Chancery  in  this  country,  that  the  claim  for 
contribution  among  co-sureties,  as  well  as  the  claim  for  indem- 
nity on  the  part  of  tiie  surety  against  the  principal  is  founded, 
not  upon  contract,  but  upon  a  principle  of  natural  equity  and 
justice;  the  maxim  adopted  in  regard  to  co-sureties  being 
that  equality  is  equity  among  persons  standing  in  the  same 
situation."  Story,  in  his  Equity  Jurisprudence,  section  493, 
says,  "  the  claim  for  contribution  certainly  lias  its  foundation 
in  the  clearest  principles  of  natural  justice ;  for,  as  all  are 
equally  bound  and  are  equally  released,  it  seems  but  just  that 
in  such  a  case  all  should  contribute  in  proportion  toward  a 
benefit  obtained  by  all ;  that,  the  doctrine  has  an  equal  fonn- 
dation  in  morals,  since  no  one  ought  to  profit  by  another's  lote 
where  he  himself  has  incurred  a  like  responsibility."  And 
in  section  495,  he  says :  "  It  matters  not,  in  case  of  a  debt, 
whether  the  sureties  are  jointly  and  severally  bound,  or  only 
severally ;  or  whether  their  suretyship  arises  under  the  same 
obligation  or  instrument,  or  under  divers  obligations  or 
instruments,  if  all  the  instruments  are  for  the  same  identical 
debt."  The  doctrine  of  contribution  received  a  very 
thorough  discussion  in  the  leading  case  of  Irving  v.  Earl  of 
WincheUea  (2  B.  &  P.,  270).  That  was  a  case  where  the 
sureties  were  bound  by  three  separate  instruments  for  the 
same  principal  and  the  same  engagement.  There  the  same 
objection  was  made  as  here,  that  contribution  could  not  be 
demanded  between  obligors  of  distinct  and  separate  obliga- 
tions ;  but  it  was  held  otherwise,  and  the  law  was  laid  down 
that  the  doctrine  of  contribution  did  not  depend  upon  con- 
tract, but  was  bottomed  and  founded  on  general  principles  of 
justice.     Lord  Chief  Baron  Eybe  says  of  contribution :  "  Can 
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it  be  necessarj  to  resort  to  the  circumstance  of  a  joint  bond  ? 
What  if  they  are  jointly  and  severally  bound  ?  What  diflFer- 
ence  will  it  make  if  they  are  severally  bound,  and  by  diflfer- 
ent  instruments,  but  for  the  same  principal  and  the  same 
engagement  ?  In  all  these  cases  the  sureties  have  a  common 
interest  and  a  common  burden ;  they  are  joined  by  the  com- 
mon end  and  purport  of  their  several  obligations,  as  much  as 
if  they  were  joined  in  one  instrument,  with  this  difference 
only,  that  the  penalties  will  ascertain  the  proportion  in  which 
they  are  to  contribute ;  whereas,  if  they  had  joined  in  one 
bond,  it  must  have  depended  on  other  circumstances."  That 
case  has  frequently  been  cited  with  approval  by  elementary 
writers  and  judges  in  this  country,  and  has,  so  far  as  I  can 
discover,  never  been  questioned  here  as  authority.  {Norton  v. 
Coons^  3  Denio,  130.)  It  has  also  been  followed  in  England. 
It  decided,  for  the  iirst  time,  that  there  is  no  difference 
whether  the  parties  are  bound  in  the  same,  or  by  different 
instruments,  provided  they  are  co-securities  for  the  same  prin- 
cipal and  the  same  engagement ;  and  further,  that  there  is 
no  difference  if  they  are  bound  in  different  sums,  except  that 
contribution  cannot  be  required  beyond  the  sum  for  which 
they  had  become  bound.  In  Groyihom  v.  Swinbum  (14 
Yes.,  169),  Lord  Eldon  said  he  argued  that  case,  and  that  he 
was  much  dissatisfied  with  the  whole  proceeding  and  with 
the  judgment;  but  he  had  been  since  convinced  that  the 
decision  was  upon  right  principles.  (See,  also,  Sterling  y. 
Forrester,  3  Bligh,  59  ;  HarUy  v.  (f  Flaherty,  1  Beat.,  77 ; 
Ware  v.  Sa/rwood,  14  Ves.,  31;  Mayhe/w  v.  OrocJcett,  2 
Swanst.,  189.) 

It  will  thus  be  seen  that  it  is  no  answer  to  a  claim  for 
contribution  that  it  cannot  be  based  upon  any  contract,  that 
the  parties  are  severally  and  not  jointly  bound,  that  they  ate 
bound  by  separate  instruments,  that  they  are  liable  for  the 
same  debt  or  obligation  in  different  amounts,  that  it  can 
make  no  difference  whether  they  be  principal  debtors  or  mere 
sureties,  and  that  the  doctrine  of  contribution  rests  upon  the 
broad  principle  of  justice,  that  when  one  has  discharged  a 
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debt  or  obligation,  which  others  were  equally  bound  with 
him  to  discharge,  and  thus  remored  a  common  burden,  the 
others  who  have  received  a  benefit  ought,  in  conscience,  to 
refund  to  him  a  ratable  proportion.  This  is,  therefore,  a 
proper  case  for  contribution. 

There  is  one  other  objection,  however,  to  the  recovery, 
which  I  will  notice.  It  is  claimed  by  the  counsel  for  the 
appellant,  that  the  Mexican  Ocean  Mail  and  Inland  Company 
was  nevef  legally  incorporated,  and  hence,  that  the  defend- 
ant did  not  incur  the  statute  liability  to  pay  its  debts.  It  is 
claimed  that  ten  per  cent  of  the  capital  stock  had  never  been 
paid  in,  as  required  by  section  2. of  the  general  act  authoriz- 
ing the  formation  of  such  companies.  The  appellant  was 
one  of  the  original  corporators,  and  seems  to  have  acted  as  a 
member  of  the  company,  and  appears  upon  its  books  as  a 
shareholder.  The  company  entered  upon  its  business  and 
acted  as  a  corporation,  and  hence  it  was,  at  least,  a  de  faeto 
corporation.  It  was  decided  in  reference  to  this  very  corpo- 
ration, in  Eaton  v.  AspmwaU  (19  N.  Y.,  119),  that  a  defect 
in  the  proceedings  to  organize  a  corporation  is  no  defence  to 
a  stockholder  sued  to  enforce  his  individual  liability,  who 
has  participated  in  its  acts  of  user  as  a  corporation  defadOy 
and  appeared  as  a  stockholder  upon  its  books,  when  the 
debt  for  which  he  is  sued  was  contracted.  (See,  also,  Buf- 
fdlo  cmd  AUegany  Rail/road  Compcmy  v.  Careys  26  N.  Y.« 
76.)  Hence,  in  this  case,  the  shareholders  were  all  just  as 
much  liable  for  the  debts,  as  they  would  have  been  if  there 
had  been  a  corporation  dejure.  The  debts,  therefore,  rested 
upon  the  shareholders  as  a  common  burden,  and,  the  plain- 
tiff having  discharged  them,  for  reasons  above  stated,  is  enti- 
tled to  contribution. 

The  judgment  must,  therefore,  be  affirmed  with  costs. 

All.  concur. 

Judgment  affirmed. 
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Fbederick  a.  Platt,  Receiver,  etc..  Respondent,  v.  Welcome 
R.  Beebe,  impleaded,  etc.,  Appellant. 

A  certificate  of  the  comptroller  of  the  currency,  approved  and  concurred 
in  by  the  secretary  of  the  treasury,  reciting  the  existence  of  all  the  facts 
of  which  the  former  is  required  by  the  national  currency  act  ( §  50, 18 
TJ.  8.  Stat  at  Large,  99)  to  be  satisfied,  to  authorize  him  to  appoint  a 
receiver  of  a  national  bank  under  the  provisionB  of  that  act,  is  sufficient 
evidence  of  the  validity  of  the  appointment  of  the  receiver  in  an  action 
brought  by  him  as  such. 

A  promissory  note  was  delivered  by  the  maker  to  the  payee,  to  be 
discounted  for  the  benefit  of  the  former,  and  was  indorsed  and  presented 
by  the  latter  to  a  bank  for  disconnt,  which  was  refhsed  at  the  time  but 
agreed  to  be  done  thereafter,  and  the  note  was  left  with  the  bank  upon 
that  understanding,  the  bank  also  agreeing,  that,  meantime,  the  payee 
might  draw  against  it,  which  he  did.  In  an  action  against  the  maker  the 
referee  found  that  the  bank  had  no  notice  of  the  maker's  interest.  Eeld^ 
that  the  latter  was  liable  for  the  sums  so  drawn,  the  payment  of  which 
was,  in  effect,  a  discount  of  the  note  to  the  amount  so  paid;  also  that 
the  result  would  be  the  same  if  it  should  be  considered  that  the  note 
was  simply  pledged  for  the  sums  paid  upon  the  drafts. 

(Argued  January  10, 1874;  decided  May  term,  1874.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  a£Brming 
a  judgment  in  favor  of  the  plaintiff,  entered  upon  the  report 
of  a  referee. 

This  action  was  brought  by  plaintiff,  as  receiver  of  the 
Farmers  and  Citizens'  National  Bank  of  Brooklyn,  upon  a 
promissory  note.  In  May,  1865,  the  Farmers  and  Citizens' 
National  Bank  of  Brooklyn  was  duly  organized  under  the  act 
of  Congress,  entitled,  "  An  act  to  provide  a  national  currency, 
secured  by  a  pledge  of  United  States  bonds,  to  provide  for 
the  circulation  and  redemption  thereof,"  passed  June  3d,  1864^ 
and  acts  amendatory  thereof.  (13  IT.  S.  Stat,  at  Large,  99.) 
On  the  13th  of  August,  1867,  the  defendant,  Beebe,  made  his 
promissory  note  for  $2,500,  payable  to  the  order  of  the 
defendant  Crawford,  two  months  after  date,  at  the  Ocean 
National  Bank,  and  delivered  it  to  Crawford,  who  indorsed 
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the  same.  The  plaintiff  gave  in  evidence  a  certificate  of 
the  comptroller  of  the  carrencj,  under  date  of  September 
5th,  1867,  approved  and  eoncarred  in  by  the  secretary  of  the 
treasury,  reciting  the  existence  of  all  the  facts  necessary  to 
authorize  him  to  appoint  a  receiver  for  the  Farmers  and 
Citizens'  National  Bank  of  Brooklyn ;  and,  thereupon,  with 
the  concurrence  of  the  secretary  of  the  treasury,  appointed 
the  plaintiff  receiver  of  that  bank,  and  on  the  follovring  day 
(September  6th,  1867),  the  plaintiff,  as  such  receiver,  took 
possession  of  the  assets  of  the  bank,  and  among  the  papers 
taken  possession  of  by  him,  was  this  note,  no  entry  of  which  had 
been  made  upon  the  books  of  the  bank ;  and  after  proving 
the  amount  claimed  to  be  due  upon  the  note  plaintiff  rested^ 
when  the  defendant  moved  for  a  dismissal  of  the  complaint 
upon  the  grounds :  1st.  That  there  was  no  evidence  of  the 
facts  upon  which  it  was  alleged  the  appointment  of  receiver  was 
made ;  and,  2d.  That  it  appeared  that  the  note  was  not  dis- 
counted by  the  bank,  and  that  there  was  no  proof  that  the 
bank  had  any  interest  in  or  title  to  it.  The  motion  was 
denied  and  the  defendant  excepted;  the  defendant  Beebe 
proved  that  he  gave  the  note  to  Crawford,  with  instruc- 
tions to  procure  it  to  be  discounted  and  bring  the  pro- 
ceeds to  him,  and  that  he  never  received  anything  npoD 
it,  or  gave  Crawford  any  other  directions  or  authority  in  the 
matter.  It  was  also  proved,  in  substance,  that  Crawford,  some 
two  or  three  days  after  the  note  was  made,  presented  it  to 
the  Farmers  and  Citizens'  Bank  of  Brooklyn  for  discount. 
That  the  bank,  not  being  then  in  funds,  and  being  up  to  its  dis- 
count line,  declined  to  discount  it,  but  agreed  to  do  so  wlien 
sufficiently  within  their  limit  to  allow  it.  That  the  note  was 
then  delivered  by  Crawford  to  the  bank  for  that  purpose,  and 
under  an  agreement  between  him  and  the  bank,  that  he 
might,  in  the  mean  time,  draw  against  it.  That  in  pursuance 
of  the  agreement,  he  did,  on  and  prior  to  September  5th, 
1867,  draw  against  it,  and  received  from  the  bank  $1,896.29, 
as  an  advance  upon  it  until  it  should  be  formally  discounted. 
Whether  all  this  was  done  in  ignorance  of  the  fact  that  the 
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note  did  not  belong  to  Crawford,  was  a  disputed  point.  The 
referee  found  that  Crawford  did  not  notify  the  bank  of  the 
instructions  given  by  Beebe  to  him,  but  indorsed  the  note 
and  left  it  with  the  bank,  under  an  arrangement  with  the 
bank,  that  he  might  draw  on  account  of  and  against  it.  The 
refei*ee  found,  as  a  conclusion  of  law,  that  the  defendant  Beebe, 
was  indebted  to  the  plaintiff  in  the  sum  so  drawn  by  Craw- 
ford ($1,896.29),  for  which  sum  and  interest  the  plaintiff  was 
entitled  to  judgment.    Judgment  was  entered  accordingly. 

Eraatus  Cooke  for  the  appellant.  The  bank  was  the 
pledgee  of  tlie  note  and  had  only  a  special  property  in  it,  tlie 
general  property  remained  in  the  payee.  (  Wheder  v.  New- 
bould,  16  N.  Y.,  398 ;  Jennese  v.  Beauy  10  N.  H.,  266 ; 
WiUiama  v.  Little,  11  id.,  66 ;  Smith  v.  Bahcock,  2  W.  & 
M.,  246 ;  Prentice  v.  Zane,  2  Grat.  [Va.],  262  ;  Bertrand  v. 
Barkma/rij  13  Ark.,  161.)  The  taking  of  the  note  by  the 
bank  was  not  a  commercial  transaction.  {BramhaU  v.  Becket, 
31  Me.,  205;  Petri  v.  Clark,  11  S.  &  E.,  388  ;  Roberts  v. 
JE(len,  1  B.  &  P.,  399 ;  WardeU  v.  HoweU,  9  Wend.,  170 ; 
Manhattan  Co,  v.  Reynolds,  2  Hill,  142 ;  Grant  v.  Yaughan, 
8  Burr.,  1523 ;  Brcrwn  v.  Penfold,  36  N.  Y.,  474;  De  MoU 
V.  Starkey,  3  Barb.  Ch.,  406,  407.)  The  power  of  the  comp- 
troller of  the  currency  is  limited,  and  no  intendments  will  be 
allowed  in  favor  of  his  jurisdiction.  ( Wheder  v.  Raymond, 
8  Cow.,  314 ;  Yates  v.  Lansing,  9  J.  K.,  437 ;  Bloom  v. 
Burdick,  1  Hill,  130 ;  OoHiss  v.  FoUett,  15  Barb.,  343.) 

A.  M.  Cunninghams  for  the  respondent.  The  receiver  was 
not  bound  to  prove  the  facts  which  called  for  or  justified  his 
appointment.  (U.  8.  Banking  Laws,  approved  February  25, 
1863,  amended  March  3,  1865,  §§  15,  31,  35,  50.)  The  note 
purported  to  be  the  property  of  Crawford,  and  he  had  a  right 
to  use  it  to  raise  money.  {AgoAJoam  Bk.  v.  Strever,  18  N.  Y., 
602 ;  Seneca  Co.  Bk.  v.  Mass,  3  Comst.,  442 ;  Bk,  of  Rut- 
land V.  Bu^k,  5  Wend.,  66.) 
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Gray,  C.  The  plaintifpB  appointment  to  the  receivership 
of  the  bank  is  conceded  ;  the  validity  of  the  appointment  is 
questioned;  and  is  involved  in  the  motion  made  by  the 
defendant  at  the  close  of  the  plaintifPs  evidence  for  the  dis- 
missal of  his  complaint,  upon  the  ground  stated,  viz.,  that 
there  was  no  evidence  of  the  facts  authorizing  his  appoint- 
ment. The  evidence  of  the  facts  consisted  of  a  statement 
contained  in  a  certificate  made  by  the  comptroller  of  the  cur- 
rency, under  an  act  of  Congress,  to  provide  a  national  cur- 
rency and  for  its  security  and  redemption,  approved  June  3d, 
1864.  (13  U.  S.  Stat,  at  Large,  99,  §  50.)  By  which  it  is  sim- 
ply required  of  the  comptroller  that  he  be  satisfied  of  the 
existence  of  the  facts  authorizing  him  to  make  such  appoint- 
ment; to  proceed  as  he  did  in  this  case,  and  with  the  concur- 
rence of  the  secretary  of  the  treasury,  and  make  it.  No 
objection  was  made  to  receiving  the  certificate  in  evidence,  or 
that  it  was  not  evidence  that  the  comptroller  was  satisfied 
of  the  existence  of  the  facts  stated  in  it,  but  rather  upon  the 
ground  that  the  facts  alleged  in  it  were  not  established  by 
competent  legal  evidence  on  the  trial,  as  in  other  ex  parte 
proceedings,  in  which  an  ofiicer,  upon  proof  of  a  special  state 
of  facts,  is  given  authority  to  act.  These  banks  are  located 
in  difierent  parts  of  the  United  States,  most  of  them  at  a 
great  distance  from  the  city  of  Washington  and  from  each 
other,  and  all  under  the  supervision  of  ofiicers  residing  in 
that  city ;  and  among  them,  to  a  great  extent,  the  comptrol- 
ler of  the  currency,  who  for  the  purpose  of  protecting  the 
public,  and  among  them  those  who,  confiding  in  the  solvency 
of  the  banks,  have  business  with  then^  is  under  the  necessity 
of  taking  from  such  of  them  as  fail  to  comply  with  the  law, 
their  management,  and  confiding  them  to  the  care  of  a 
receiver;  and  sometimes,  and  perhaps  often,  under  an  emer- 
gency, when,  owing  to  the  distant  location  of  the  bank  from 
the  city  of  Washington,  and  where  to  a  moral  certainty  he  is 
satisfied  that  the  causes  exist  for  placing  them  in  the  custody 
of  a  receiver,  when  strictly  legal  evidence  of  the  feet  is  not 
attainable  in  time  to  save  those  interested  from  sudden  mis- 
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fortane.  The  act,  in  its  peculiarity  of  expression,  is  framed 
to  meet  such  an  emergenc7,  and  authorizes  the  comptroller, 
when  satisfied  of  the  existence  of  a  given  state  of  facts,  to 
make  the  appointment.  Such  words,  as  upon  proof  or  evi- 
dence, indicating  it  to  be  the  design  of  the  framers  of  the  law 
that  it  should  be  upon  legal  proof  or  evidence  of  the  facts 
are  carefully  omitted ;  and  the  comptroller  is  lefl  to  be  satis- 
fied as  best  he  can  be,  under  the  peculiar  circumstances  of 
each  case,  of  the  existence  of  the  &ct8  and  the  necessity  of 
his  action.  The  question  whether  Crawford  notified  the  bank 
that  the  note  was  for  the  drawer's  benefit,  is  put  at  rest  by 
the  finding  of  the  referee  that  he  did  not. 

It  is  claimed  that  the  bank,  of  whose  assets  the*  plaintiff 
was  receiver,  held  the  note  as  collateral  security  for  the  pay- 
ment of  the  sum  drawn  by  Crawford.  I  do  not  so  under- 
stand the  transaction.  The  amount  paid  to  him  upon  his 
drafts,  was  on  account  of  and  against  this  note,  left  for  dis- 
count, and  was  so  much  paid  by  the  bank  for  the  note.  It 
was  a  discount  of  the  note  to  the  amount  paid  on  Crawford's 
drafts  against  it.  But  ii*  it  was  otherwise,  and  the  note  left 
as  it  was,  and  drawn  against,  was  a  mere  pledge  for  the  sum 
paid  upon  the  drafts,  the  note,  being  commercial  paper,  the 
bank  was  not  subject  to  the  rule  regulating  the  rights  and 
liabilities  of  a  pledgee,  but  is  regarded  as  a  holder  for  value. 
{Bank  of  Nevo  York  v.  Vanderhorst,  32  N.  Y.,  553,  559, 
560.) 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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RoBEBT  H.  FisHEB  et  al.,  Appellants,  v.  The  Mayor, 
Aldermen  and  Commonalty  of  the  City  of  New  York, 
EespondentB. 

In  order  to  maintain  an  action  against  the  corporation  of  the  city  of  New 
York  to  recover  an  award  for  lands  taken  for  a  street  improvement, 
mider  the  provisions  of  the  act  of  1818  (§  183,  chap.  86,  Laws  of  1818), 
it  is  not  necessary  that  the  name  of  the  plaintiff  appear  as  owner  in  the 
report  of  the  commissioners  of  estimate  and  assessment.  Where  the 
award  is  to  *' unknown  owners"  (g  178),  in  de&ult  of  payment  after 
application  to  the  common  council,  it  may  be  sued  for  and  recovered  by 
one  making  proof  of  his  right  and  title  thereto. 

The  provision  of  said  act  (§184)  authorizing  the  corporation  in  such  case 
to  pay  tbe  money  into  court,  does  not  prevent  an  action  to  recover  the 
award  or  bar  such  recovery,  unless  the  payment  was  actually  made  and 
the  same  is  interposed  as  a  defence  and  proved  upon  the  trial 

(Argued  January  12, 1874;  decided  May  term,  1874) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department^  affirming  a  judgment 
in  favor  of  defendants  entered  on  the  report  of  a  referee. 

The  nature  of  the  action  and  the  facts  material  to  the  points 
discussed  sufficiently  appear  in  the  opinion. 

John  H.  Bergen  for  the  appellants.  Plain tifis  have  a  cause 
of  action  against  defendants.  (2  B.  L.,  1801^  p.  158,  §  22 ; 
id.,  418,  §  183 ;  McCuUough  v.  Mayor  of  Bklyn.,  23  Wend., 
458 ;  Stafford  v.  Mayor  of  Albany ^  6  J.  R.,  1 ;  7  id.,  541 ; 
Beard  v.  City  of  BJdyn.^  31  Barb.,  149  ;  West  v.  Brockport^ 
16  N.  Y.,  161,  note  ;  Btu)k  v.  City  of  Lockport^  6  Lans.,  251, 
and  cases  cited.)  Plaintiffs'  claim  is  not  barred  by  the 
statute  of  limitations.  (Smith's  Com.,  §  603 ;  3  Abb.  Dig., 
721,  §  85  ;  12  Barb.,  298  ;  3  J.  Ch.,  190,  384.)  The  assess- 
raent  of  1837  is  barred  by  lapse  of  time.  {Mayor  v.  Colgate^ 
2  Kern.,  140,148,156.) 

E.  Delafidd  Smith  for  the  respondents.  The  action  does 
not  lie  against  the  corporation.     (Chap.  86,  Laws  1813,  §§  183, 


1874.]      FiSHBB  et  al.  v.  Matob,  btc,  of  N.  Y.  City.         345 
Opinion  of  the  Commission,  per  Lott,  Cli.  C. 

184.)  The  proper  procedure  is  by  mandamus  to  compel  the 
payment  of  the  moneys  into  court.  {Lake  v.  Trustees  of 
Wmsburgh.y  4  Den.,  520 ;  MeOidlough  v.  Mayor ^  23  Wend., 
458 ;  Bicha/rdson  v.  City  of  BJdyn.y  34  Barb.,  570 ;  Bearch  v. 
City  of  BMya.j  31  id.,  142 ;  Hvmi  v.  Utioa,  18  N.  Y.,  442.) 

LoTT,  Ch,  C.  This  action  was  brought  by  the  plaintiffs 
against  the  defendants  to  recover  the  balance  of  an  award 
made  for  property  of  the  plaintiffs  in  the  city  of  New  York, 
taken  in  or  about  1869,  on  the  widening  of  Worth  street,  in 
that  city,  under  proceedings  instituted  by  the  defendants  for 
that  purpose.  The  amount  of  the  award  was  $13,800,  and 
was  awarded  to  '^  unknown  owners." 

It  appears,  by  the  report  of  the  referee  who  tried  the  case, 
that  the  defendants,  in  or  about  April,  1862,  paid  into  the 
Supreme  Court  the  sum  of  $11,059.43,  part  of  the  said  award, 
to  the  credit  of  *'  unknown  owners,"  and  that  the  said  sum 
has  since  been  paid  to  the  plaintiffs  on  their  application,  and 
that  they  have  neglected  and  refused  to  pay  the  sum  of 
$2,740.57,  being  the  residue  of  the  award,  into  the  said  court, 
on  a  claim  to  retain  the  same  for  the  payment  of  an  assess* 
ment  on  the  premises  taken  for  widening  Center  street, 
imposed  in  1837,  with  interest  thereon.  He,  after  finding 
certain  other  facts,  immaterial  to  the  decision  of  the  appeal, 
found  that  the  plaintiffs,  at  the  time  of  the  taking  of  said 
land  by  the  defendants  as  above  stated,  wei*e  in  the  possession 
thereof  in  fee ;  and  he  then,  after  deciding  that  the  claim  of 
the  defendants  to  retain  such  balance  for  the  purpose  of  pay- 
ing the  assessment  was  barred  by  the  presumption  of  its 
payment  arising  from  the  lapse  of  time,  found,  further,  as  a 
conclusion  of  law,  that  the  plaintiffs  had  no  cause  of  action 
for  the  lands  taken,  for  the  reason  that  the  award  is  made  by 
the  report  of  the  commissioners  to  '^  unknown  owners,"  and 
the  statute  affords  an  action  against  the  defendants  in  favor 
only  of  the  respective  persons,  etc.,  named  in  the  report,  and 
that,  therefore,  the  defendants  were  entitled  to  judgment 
against  the  plaintiffs  dismissing  their  complaint,  with  costs. 
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The  Oeneral  Term  affirmed  that  decision,  holding  that  no 
action  for  the  money  could  be  bronght  against  the  city  for  the 
award. 

This  view  of  the  liability  of  the  defendants  is  erroneoua. 
The  statute,  under  which  the  street  was  opened  (2  Rev.  LawB 
of  1813,  pp.  413,  etc.,  §  178),  declares,  that  on  the  final  con- 
firmation  of  the  report  of  the  commissioners  by  the  court,  the 
mayor,  aldermen  and  commonalty  of  the  city  of  New  York 
shall  become  and  be  seized  in  fee  of  all  the  lands,  tenemeats, 
hereditaments  and  premises,  in  the  said  report  mentioned, 
that  shall  or  may  be  required  for  the  improvement  to  which 
it  relates,  and  may,  immediately  or  at  any  time  or  times  there- 
after, take  possession  of  the  same,  or  any  part  or  parts  thereof, 
without  any  suit  or  proceeding  at  law  for  that  purpose.  That 
section  also  provides  that  ^^  in  all  and  each  and  every  case 
and  cases,  where  the  owners  and  parties  interested,  or  their  res- 
pective estates  and  interests  are  unknown,  or  not  fully  known 
to  the  said  commissioners,  it  shall  be  sufficient  for  them  to  esti- 
mate and  assess,  and  to  set  forth  and  state  in  their  said  report  in 
general  terms,  the  respective  sums  to  be  allowed  and  paid  to  or 
by  the  owners  and  proprietors  generally  of  such  said  landa, 
tenements,  hereditaments  and  premises,  and  parties  interested 
therein,  for  the  loss  and  damage,  or  for  the  benefit  and  advan- 
tage, as  the  case  may  be,  to  such  owners,  proprietors  and  parties 
interested  in  respect  of  the  whole  estate  and  interest  of  whoai- 
soever  may  be  entitled  unto  or  interested  in  the  said  lands,  tene- 
ments, hereditaments  and  premises,  respectively,  by,  and  in  con- 
sequence of  the  said  operation  and  improvement,"  eta,  *  *  * 
^'  without  specifying  the  names  or  the  estates  or  interests  of 
such  owners,  proprietors  and  parties  interested,  or  of  any  or 
either  of  them."  And,  it  is  declared,  that  the  report,  when 
confirmed  by  the  court,  '^  shall  be  final  and  conclusive,  as  well 
upon  the  mayor,  aldermen  and  commonalty  of  the  city  of 
New  York,  as  upon  the  owners,  lessees,  persons  and  parties 
interested  in  and  entitled  unto  the  lands,  tenements,  heredita- 
ments and  premises  mentioned  in  the  said  report ;  and,  also, 
upon  all  other  persons  whomsoever." 
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Sections  183  and  184  of  the  statute  direct  the  payment 
of  awards  to  the  parties  entitled  thereto,  and  also  prescribe 
and  provide  the  proceedings  to  be  had  for  the  collection  and 
enforcement  thereof,  and  the  means  by  which  the  defendants 
can  be  relieved  and  discharged  from  liability  therefor ;  and, 
as  the  referee  and  the  General  Term  have  erroneously,  as  I 
think,  construed  the  provisions  of  those  sections,  and  as  they 
are  so  connected  with  each  other  as  to  require  the  examina- 
tion of  each,  I  deem  it  expedient,  as  the  most  convenient 
method  of  referring  to  them  to  set  them  forth  verbatim. 
They  are  as  follows,  viz. : 

"  183.  And  be  it  further  encboted^ 

^^  That  the  said  mayor,  aldermen  and  commonalty,  shall, 
within  four  calendar  months  after  the  confirmation  of  the 
report  of  the  commissioners  in  the  premises  by  the  court, 
pay  to  the  respective  persons  and  bodies  politic  or  corporate, 
mentioned  or  referred  to  in  the  said  report,  in  whose  favor 
any  sam  or  sums  of  money  shall  be  estimated  and  reported 
by  the  said  commissioners,  the  respective  sum  or  sums  so 
estimated  and  reported  in  their  favor  respectively ;  and  in 
case  of  neglect  or  default  in  the  payment  of  the  same  within 
the  time  aforesaid,  the  respective  person  or  persons,  or  party  or 
parties,  in  whose  favor  the  same  shall  be  so  reported,  his,  her, 
or  their  executors,  administrators  or  successors,  at  any  time 
or  times  after  application  first  made  by  him,  her  or  them,  to 
the  said  mayor,  aldermen  and  commonalty,  in  common  council 
convened,  for  payment  thereof,  may  sue  for  and  recover  the 
same,  with  lawful  interest,  from  and  after  the  said  application 
therefor,  and  the  costs  of  suit,  in  any  proper  form  of  action, 
against  the  said  mayor,  aldermen  and  commonalty,  in  any 
court  having  cognizance  thereof,  and  in  which  it  shall  be 
sufficient  to  declare  generally  for  so  much  money  due  to  the 
plaintiff  or  plaintiffs  therein  by  virtue  of  this  act,  for  prem- 
ises taken  for  the  purposes  herein  mentioned ;  and  it  shall  be 
lawful  for  the  plaintiff  or  plaintiffs  to  give  any  special  matter 
in  evidence  under  such  general  declaration,  and  this  act,  and 
the  report  of  the  said  commissioners,  toi^A  proof  of  th^  right 
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and  title  of  the  pla%ntiff  o/  plahitiffs  to  the  sum  or  sams 
demanded  shall  be  conclasive  evidence  in  such  snitor  action; 
provided, 

"184.  And  he  it  further  enacted^ 

"  That  whenever  the  owners  and  proprietors  of  any  sndi 
lands,  tenements,  hereditaments  and  premises,  so  to  be  taken 
for  any  of  the  purposes  aforesaid,  or  the  party  or  parties, 
person  or  persons  interested  therein,  or  any  or  either  of 
them,  the  said  owners,  proprietors,  parties  or  persons,  in 
whose  favor  any  such  sum  or  sums  or  compensation  shall  be 
so  reported,  shall  be  under  the  age  of  twenty-one  years,  non 
compos  mentis^  feme  covert^  or  absent  from  the  city  of  New 
York ;  and  also  in  all  cases  where  the  name  or  names  of  the 
owner  or  owners,  parties  or  persons  entitled  unto,  or  interested 
in  any  lands,  tenements,  hereditaments  or  premises,  that  may  be 
BO  taken  for  any  of  the  purposes  aforesaid,  shall  not  be  set  forth 
or  mentioned  in  the  said  report,  or  where  the  said  owners,  par- 
ties or  persons,  respectively  being  named  therein,  cannot 
upon  diligent  inquiry  be  found,  it  shall  be  lawful  for  the  said 
mayor,  aldermen  and  commonalty  to  pay  the  sum  or  sums 
mentioned  in  the  said  report,  payable,  or  that  would  be 
coming  to  such  owners,  proprietors,  parties  and  persons 
respectively,  into  the  said  Supreme  Court  of  judicature,  to 
be  secured,  disposed  of,  and  improved,  as  the  said  court  bImH 
direct ;  and  such  payment  shall  be  as  valid  and  effectual,  in 
all  respects,  as  if  made  to  the  said  owners,  proprietors, 
parties  and  persons  respectively,  themselves,  according  to. 
their  just  rights,  if  they  had  been  known,  and  had  all  beea 
present,  of  full  age,  discovert  and  oompoe  mentis.  And  pro- 
vided  also,  that  in  all  &nd  each  and  every  case  and  cases, 
where  any  such  sum  or  sums,  or  compensation  so  to  be 
reported  by  the  said  commissioners  in  favor  of  any  person  or 
persons,  or  party  or  parties  whatsoever,  whether  named  or 
not  named  in  the  said  report,  shall  be  paid  to  any  person  or 
persons,  or  party  or  parties  whomsoever,  when  the  same  shall 
of  right  belong,  and  ought  to  have  been  paid  to  some  other 
persou  or  persons,  or  party  or  parties,  it  shall   be  lawful  for 
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the  person  or  persons,  or  party  or  parties,  to  whom  the  same 
onght  to  have  been  paid,  to  sae  for  and  recover  the  same,  with 
lawful  interest  and  costs  of  suit,  as  so  much  money  had,  and 
received  to  his,  her  or  their  use  by  the  person  or  persons, 
party  or  parties,  respectively,  to  whom  they  shall  have  been 
so  paid." 

It  is  made  the  duty  of  the  defendants,  by  section  183,  to 
pay  the  amounts  awarded  by  the  commissioners,  as  confirmed 
by  the  court  (which,  by  section  178,  hereinbefore  referred  to, 
are  declared  to  be  final  and  conclusive  on  all  persons),  ''  to  the 
respective  persons  and  bodies  politic  or  corporate  mentioned 
or  referred  to  in  the  said  report,  in  whose  favor  any  sum  or 
sums  of  money  shall  be  estimated  and  reported  by  the  said 
commissioners,"  within  four  calendar  months  after  the  con- 
firmation of  their  report.  The  awards  create  a  debt,  payable 
by  the  city  within  the  specified  time  mentioned  and  in  case 
of  n^lect  or  default  of  such  payment,  the  parties  in  whose 
favor  the  said  sums  are  so  reported,  may,  after  application 
therefor  to  the  defendants,  in  common  council  convened, 
sue  for  the  same,  and  tlie  said  statute,  and  the  report 
of  the  said  commissioners,  "  vnth  proof  of  the  right  and 
title  of  the  plavtUiff  or  plaintiffe  to  the  sum  or  etmis 
demanded^  shall  be  conclusive  evidence  in  such  suit  or 
action."  It  is  not  necessary  that  such  persons  or  bodies 
shall  be  mentioned  by  name ;  it  is  sufficient  that  they  be 
referred  &>,  in  general  terms,  as  authorized  and  permitted 
by  said  section  178;  and  it  is  made  incumbent,  by  said 
section  183,  on  the  claimant,  to  entitle  him  to  a  recov- 
ery, to  prove  his  right  and  title  to  the  money  sought  to  be 
recovered.  The  necessity  of  making  such  proofs  shows  that 
the  designation  of  the  parties,  to  whom  the  awards  are  made, 
hy  name,  is  immaterial  and  is  not  deemed  a  condition  pre- 
cedent to  a  right  of  action.  Section  184  — which  is,  in  fact, 
by  its  terms,  a  proviso  to  the  previous  section  —  is  not  incon- 
sistent with  tlie  views  above  expressed,  but  is  in  perfect 
harmony  therewith.  It  permits  and  authorizes  the  defend- 
ants, where  the  parties  entitled  to  such  award  shall  be  under 
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the  age  of  twenty-one  years,  nan  compos  msntia^feme  covert^ 
or  absent  from  the  city  of  New  York,  and  also,  in  all  cases 
where  the  name  or  names  of  the  owner  or  owners,  parties  or 
persons  entitled  to,  or  interested  in  any  lands,  tenements, 
hereditaments  or  pi'emises,  shall  not  be  set  forth  or  mentioned 
in  the  said  report,  or  where  the  owners,  parties  or  persons 
named,  npon  diligent  inquiry,  cannot  be  fonnd,  to  pay  the 
sums  so  awarded  and  payable,  or  that  would  be  coming  to 
them,  into  the  Supreme  Goui*t,  to  be  secured,  disposed  of  and 
improved,  as  the  said  court  shall  direct ;  and  it  is  declared 
that  "  such  payment  shall  be  as  valid  and  effectual,  in  all 
respects,  as  if  made  to  the  said  owners,  proprietors,  parties 
and  persons,  respectively,  themselves,  according  to  their  jost 
rights,  if  they  had  been  known  and  had  all  been  present,  of 
full  age,  discovert,  and  compos  mentis,^  This  provision  is 
one  that  gives  the  defendants  the  right  and  privilege  of  pro- 
tecting themselves  from  an  action,  by  payment  as  thereby  pro- 
vided ;  but  it  does  not  prevent  an  action  to  recover  an  award 
or  operate  as  a  bar  to  a  recovery  thereof  unless  such  payment 
is  actually  made  and  interposed  as  a  defence,  and  proven  on 
the  trial.  In  the  case  under  review  it  is,  as  hereinbefore 
stated,  found,  in  express  terms,  by  the  referee,  that  the 
defendants  have  "  neglected  and  refused  to  pay  into  court  the 
sum  of  $2,740.57,  the  residue  of  the  said  sum  of  $13,800, 
awarded  as  aforesaid."  He  does  not  justify  or  excuse  such 
neglect  and  refusal,  but  places  his  decision  on  the  sole  ground 
that  the  statute,  above  referred  to,  '^  affords  an  action  against 
the  defendants,  in  favor  only  of  the  respective  parties,  etc., 
named  in  the  report."  This  is,  as  I  have  shown,  erroneous. 
It  is,  claimed,  however,  by  the  defendants'  counsel,  in  his  points, 
that  ^^  if  the  plaintiffs  had  a  right  of  action  for  the  award, 
it  is  now  barred  by  the  statute  of  limitations."  That  ground 
of  defence  is  also  set  up  by  the  defendants'  answer.  It  is 
sufficient  to  say,  in  reference  to  that  question,  that  there  is 
no  finding  of  fact  or  law,  by  the  referee,  on  the  subject,  nor 
any  reference  by  him  to  it  in  his  report ;  nor,  is  there  any 


1874.]  NoBTHROP  V.  Hill.  351 


Statement  of  case. 


evidoDoe  whatever  set  forth  in  the  case.  The  question  is, 
therefore,  not  presented  on  this  appeal. 

It  follows,  from  the  views  above  expressed,  that  the 
referee  erred  in  the  dismissal  of  the  complaint,  and  that  the 
judgment  entered  thereon  must  be  reversed  and  a  new  trial 
ordered,  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 


Lewis  Nobthbop,  Appellant,  v.  Joseph  F.  Hill,  Bespondent. 

Plaintiff  alleged  that  he  was  induced  to  purchase  certain  premises  by 
means  of  fraudulent  representations  on  the  part  of  defendant,  who  held 
a  mortgage  thereon,  that  there  was  no  other  incumbrance,  when,  in  fact, 
there  was,  to  defendant's  knowledge,  another  mortgage  upon  the  prem- 
ises. This  action  to  recover  damages  for  the  fraud  was  brought  more 
than  six  years  after  the  discovery  of  the  fraud,  but  within  six  years  of 
an  eviction  under  title  acquired  by  foreclosure  of  such  other  mortgage. 
Meld,  that  the  cause  of  action  arose  immediately  on  the  purchase,  and 
the  action  was  barred  by  the  statute  of  limitations. 

(Submitted  Januaiy  12, 1874;  decided  May  term,  1874.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  aflSrming  a  judgment 
in  &vor  of  defendant  entered  upon  an  order  nonsuiting  plain- 
tiff upon  trial  at  circuit,  and  affirming  an  order  denying  a 
motion  for  a  new  trial. 

The  action  was  brought  June  1st,  1869,  to  recover  damages 
for  the  alleged  deceit  of  the  defendant,  by  which  the  plaintiff 
was  induced  to  purchase  certain  lands  of  one  McCarty  and  to 
pay  him  therefor  the  sum  of  $1,701.56.  The  defence  was 
that  the  cause  of  action  had  not  accrued  within  six  years  before 
the  action  was  commenced. 

The  plaintiff  at  the  trial  offered  to  prove  that  the  defend- 
ant had  a  mortgage  of  $1,500,  or  thereabouts,  on  the  farm  of 
one  John  McCarty,  containing  forty-seven  acres  and  situated 
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in  Erie  county ;  and  that,  in  order  to  induce  the  plaintiff  to 
purchase  this  farm  of  McCarty,  the  defendant  falsely  and 
fraudulently  represented  that  there  was  no  other  incumbrance 
upon  the  farm,  though  he  well  knew  that  there  was  an  incnm* 
brance  by  a  prior  mortgage  held  by  one  Fellows  for  $1,500. 
He  further  oifered  to  prove  that  the  plaintiff  was  indnced  by 
these  false  and  fraudulent  representations  to  purchase  "llie 
farm  and  to  take  the  title  from  McOarty,  who  was  insolvent; 
and  that  he  paid  for  the  farm  some  $1,700,  from  which  sum 
the  defendant's  mortgage  was  paid.  This  transaction  occur- 
red on  the  24th*  day  of  March,  1854.  Afterward,  and 
during  the  year  1868,  the  mortgage  held  by  Fellows  was 
foreclosed.  The  premises  were  sold  under  the  foreclosure 
and  the  plaintiff's  title  was  defeated.  The  plaintiff  had 
conveyed  the  land,  with  warranty,  and  was  compelled 
to  pay  his  grantee  about  $4,000.  It  was  admitted  by  him 
that  after  he  purchased  the  farm  he  had  full  notice  of  the 
fraud,  and  that  he  had  this  notice  more  than  six  years  prior 
to  the  commencement  of  the  action.  To  these  facts  the 
defendant  answered  that  the  cause  of  action  was  barred  by 
the  statute  of  limitations.  The  court  sustained  the  objeo- 
tion  and  the  plaintiff  was  nonsuited,  to  which  the  plaintiff 
excepted.  A  motion  for  a  new  trial  was  denied  and  judg- 
ment entered  for  the  defendant. 

Sherman  S.  Sogers  for  the  appellant.  If  the  action  had 
been  brought  immediately  on  the  completion  of  the  purchase, 
only  nominal  damages  could  have  been  recovered.  (Rawle 
on  Gov.  of  Title,  129,  note  c,  o;  Delaverffne  v.  Norris^  7  J.  R, 
358  ;  Be  Forest  v.  Lute^  16  id.,  122.)  No  action  could  have 
been  maintained  for  nominal  damages  merely.  (Broome's 
Leg.  Max.,  135 ;  Sedgw.,  29,  44 ;  1  Bouv.  Diet.,  639.)  No 
right  of  action  accrued  until  the  actual  damage  was  sustained. 
{Backhouse  v.  Boudin,  1  E.,  B.  &  S.,  970 ;  S.  C,  1  E.,  B.  & 
E.,  622,  646,  in  Ex.  Ch. ;  Whitehouse  v.  Fellows,  10  C.  B., 
765  ;  S.  C,  9  C.  B.  [K  S.],  901 ;  Bk.  of  Hartfard  v.  Water- 
man^ 26  Conn.,  324.)    If  an  action  for  nominal  damages  bad 
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been  brought  and  sastained,  the  recovery  would  not  have 
barred  the  present  action.  {McConneU  v.  ITibie,  33  111., 
175.)  Plaintiff  was  as  a  surety  without  injury  until  the 
sale  of  this  land.  (1  Story's  Eq.  Jur.,  656 ;  3  Seld.,  171 ;  6 
id.,  178  ;  10  Paige,  603  ;  7  id.,  470  ;  16  Barb.,  177 ;  2  Barb., 
Ch.,  388.) 

Delavan  F.  dark  for  the  respondent.  Plaintiff's  right  of 
action  accrued  when  he  purchased  the  land.  {Bk,  of  Utica 
V.  ChildSy  6  Cow.,  238 ;  Leonard  v.  Pitney^  5  Wend.,  30 ; 
Argal  v.  Bryant^  1  Sand.,  98  ;  Wilcox  v.  Plummer^s  Exrs.^ 
4  Pet.,  172 ;  Sanhym  v.  Stetson,  2  Story,  481.)  Plaintiff's 
right  of  action  depended  upon  the  false  representation,  and 
consequent  damage  however  small.  ( Wadaworth  v.  Harley, 
20  E.  C.  L.,  406 ;  BatOey  v.  Faulhner,  3  B.  &  Aid.,  288  ; 
ICaight  v.  Hayt,  19  N.  Y.,  464r-467 ;  Graves  v.  Spear,  58 
Barb.,  349-387.)  In  this  case  the  misrepresentation  and 
injury  were  concurrent,  and  the  statute  of  limitation  began 
to  run  immediately.  {GiUon  v.  Boddington,  11  E.  0.  L., 
463 ;  Whitehouse  v.  FeUows,  100  id.,  765 ;  McConeU  v. 
Kihle,  33  Bl.,  175 ;  FeUer  v.  Beale,  1  Salk.,  11.) 

DwioHT,  C.  There  is  but  a  single  question  in  this  case. 
Did  the  statute  of  limitations  begin  to  run  from  the  time  of 
the  fraudulent  representations  as  to  the  condition  of  the  land 
and  the  plaintiff's  purchase  upon  the  faith  of  them,  or  does 
it  be^n  to  run  from  the  time  of  the  subsequent  eviction,  or 
from  the  payment  of  damages  on  the  covenant  of  warranty  ? 
This  question  resolves  itself  into  the  inquiry  whether  the 
plaintiff  had,  at  the  time  when  the  fraudulent  representations 
were  made,  and  when  he  acted  upon  them,  an  action  for  dam- 
ages in  such  a  sense  that  the  entire  cause  of  action  accrued  at 
that  time.  If  the  subsequent  damages  developed  a  new  cause 
of  action  the  statute  has  not  barred  his  claim.  On  the  other 
hand,  if  the  original  wrong  contained  within  itself  the  com- 
plete cause  of  action,  and  the  resulting  loss  was  merely  an 
aggravation  of  damages,  the  claim  was  barred  by  the  statute 
in  1869,  when  this  action  was  brought. 
Sickles — Vol.  XIL        46 
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I  think,  that  it  is  clear  that  when  a  party  to  a  contract  is 
guilty  of  frand,  he  commits  a  wrong  for  which  he  is  liable  to 
the  defraaded  i>arty,  to  pay,  at  least,  nominal  damages.  The 
act  of  entering  into  contract  relations,  implies  that  the  par- 
ties are  to  deal  in  good  faith  with  each  other.  On  no  other 
basis  can  the  minds  of  the  parties  be  expected  to  meet.  If 
one  of  them,  professing  in  this  way  to  act  in  good  faith,  in 
fact,  commits  'a  frand,  he  breaks  the  implied  obligation  he  is 
under,  and  should  be  made  to  respond  in  damages.  It  is  no 
answer  to  say  that  the  defrauded  party  may  rescind  the  con- 
tract. That  course  is  at  his  option.  He  may  elect  to  affirm 
it,  and  have  his  action  for  such  damages  as  he  may  prove, 
whether  substantial  or  otherwise.  {Allaire  v.  Whitnej/j  1  HiU, 
484.)  If  he  proves  no  special  damage,  he  should,  at  least, 
recover  nominal  damages  for  the  breach  of  the  implied  prom- 
ise to  act  in  good  faith.  It  is  familiar  law  that  a  party 
may  have  an  action  for  breach  of  duty,  though  he  sustains  no 
positive  damage  and  there  is  no  intention  to  do  wrong. 
Thus,  where  an  attorney  compromised  an  action  in  opposi- 
tion to  his  client's  instructions,  though  he  acted  in  good  faith 
and  caused  him  no  actual  damages,  he  was  held  liable  to  pay 
nominal  damages.    {Fray  v.  VotUeSj  1  Ellis  &  Ellis,  839.) 

This  principle  was  applied  to  a  case  of  frand  in  Allaire  v. 
Whitney  (1  Hill,  484).  The  court  said :  '<  But,  take  it  that  a 
man  fraudulently  draws  another  into  a  contract  to  accept  and 
pay  for  a  chattel  a  month  afteri  the  vendee,  discovering  the 
fraud  on  the  next  day,  is  it  to  be  tolerated  that  he  shall  not 
have  an  action  immediately  ?  If  he  pay  anything,  even  no 
more  than  a  cent,  in  earnest,  there  would  be  no  doubt.  But 
actual  damage  is  not  necessary  to  an  action.  A  violation  of 
right,  with  a  possibility  of  damage,  forms  the  ground  of  the 
action.  *  *  ♦  Once  establish,  therefore,  that  in  all  mat- 
ters of  pecuniary  dealings,  in  all  matters  of  contract,  a  man 
has  a  legal  right  to  demand  that  hie  neighbor  ahM  he  honesty 
and  the  consequence  follows,  viz.,  if  he  be  drawn  into  a 
contract  by  fraud,  this  is  an  injury  actionable  j?tfr  ee.  Indeed, 
it  would  not  be  difficult,  in  all  such  cases,  to  show  the  degree 
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of  actual  damage.  The  time  of  the  injared  party  has  been 
consumed  in  doing  a  vain  thing,  and  time  is  money.  *  *  * 
Frand  is  a  thing  grievonsly  amiss,  and,  above  all,  odious  to 
the  law ;  and  fraud  in  a  contract  can  hardly  be  conceived 
without  being  attended  with  damage  in  fact."  These  views 
are  approved  in  Sedgwick  on  Damages  (51),  and  commend 
themselves  to  the  judgment.  The  same  point  is  held  in 
Pofvtifex  V.  Bignold  (3  Man.  &  G.,  63),  where  an  action  was 
brought  for  false  and  fraudulent  representations  as  to  the  sol- 
vency of  an  insurance  company,  whereby  the  plaintiff  was 
induced  to  effect  a  policy,  though  no  actual  pecuniary  damage 
was  sustained  —  there  being  no  allegation  that  there  was  any 
insecurity  in  the  insurance  —  LrrrLSDALB,  J.,  said :  *^  The  act 
of  the  defendants  was  a  fraud  upon  the  plaintiff ;  and  if  it 
occasioned  him  no  specific  injury,  it  was,  still,  to  a  certain 
extent,  an  injury  to  his  right."     (P.  81.) 

The  plaintiff,  accordingly,  had  a  complete  cause  of  action 
on  the  24th  day  of  March,  1854,  when  the  purchase  was  com- 
pleted. Any  damage  that  subsequently  followed  was  merely 
developed  from  the  original  wrong  tlien  committed,  and  was 
not  a  new  cause  of  action.  {ArgaU  v.  Bryant^  1  Sandf.  [Sup. 
Ct.],  98.)  In  this  case  there  was  negligence  in  publishing, 
incorrectly,  in  a  newspaper,  the  amount  of  capital  con- 
tributed to  a  partnership  by  ft  special  partner.  At  the 
time  of  the  erroneous  publication  only  nominal  damages 
were  sustained.  After  the  firm  had  gone  into  business, 
the  plaintiff  became  liable,  as  a  general  partner,  for  its 
entire  indebtedness.  It  was  held  that  the  statute  of  limi- 
tations began  to  run  from  the  time  that  the  error  was 
committed.  The  court  said,  ^Hhe  plaintiff's  right  to  com- 
mence a  suit  was  totally  distinct  from  the  measure  of  his 
damages."  (P.  100.)  The  cause  of  action  in  that  case  was 
derived  from  the  breach  of  the  implied  eontraoty  on  the  part 
of  the  newspaper  proprietor,  to  publish  the  partnership  notice 
with  due  care  and  diligence.  That  breach  was  complete 
when  the  newspaper,  containing  the  notice,  was  issued.    All 
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that  Bnbsequently  followed  was  merely  the  development  of 
the  damages  resulting  from  the  original  wrong. 

Suppose  that  the  plaintiff,  in  the  present  case,  had 
employed  an  attorney,  gratuitously,  to  search  the  title  to 
McCarty's  farm,  and  he,  through  his  neglect,  had  not  disclosed 
the  Fellows  mortgage,  and  the  plaintiff  had  paid  McCarty  the 
full  value  of  the  land,  without  reference  to  the  mortgage, 
when  would  the  statute  of  limitations  have  begun  to  run  in 
the  attorney's  favor  ?  Would  it  not  have  been  at  the  time 
when  the  plaintiff  paid  his  money?  (See  Howell  v.  Young ^ 
5  Barn.  &  Cress.,  259 ;  ShoH  v.  McCarthy/,  3  B.  &  Aid.,  626.) 
If  that  be  so,  would  it  have  made  any  difference  that  the 
attorney,  falsely  and  fraudulently  pretended  that  he  made  the 
search,  when  he  had  not  ?  Certainly  not.  The  ground  of 
action,  in  either  case,  would  be  for  breach  of  duty ;  and  that 
breach  would  be  the  same,  whether  it  were  occasioned  by 
negligence  or  fraud.  The  justice  of  the  rule,  here  sought 
to  be  enforced,  is  apparent  in  its  application  to  the  present 
case.  For  the  sake  of  the  discussion,  it  has  been  assumed  to 
be  a  case  of  nominal  damages,  which,  in  fact,  it  is  not. 
After  the  defendant  knew  that  the  fraud  had  been  committed, 
he  might,  at  any  time,  have  paid  off  the  Fellows  mortgage 
and  have  sustained  damage  to  that  extent,  which  he 
might  have  recovered  froin  the  defendant.  Instead  of 
that,  he  preferred  to  allow  a  foreclosure  to  take  place 
and  to  have  his  purchaser  evicted,  and  then  to  pay 
the  damages  sustained  by  the  breach  of  his  covenant 
of  warranty.  So  far  as  the  damages  were  thus  aug* 
mented  by  his  own  delay,  he  ought  not,  on  general  prin* 
ciples  of  law,  to  recover.  {Hamilton  v.  McPherson^  28  N.  T., 
72.)  The  principle,  as  there  applied  to  an  ordinary  breach 
of  contract,  extends  to  all  causes  of  action,  whether  based  on 
contract  or  tort  Says  Parsons  in  his  book  on  Contracts  (vol. 
2,  771  [5th  ed.] ) :  "If  there  be  a  fraud  and  it  be  actually 
injurious,  the  injured  party  can  recover  only  the  damage 
directly  attributable  to  the  fraud,  and  not  an  increase  of  this 
damage  caused  by  his  own  indiscretion  or  mistake  in  relation 
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to  it,"  citing  cases.  At  the  luoment  the  fmud  was  discovered, 
the  plaiutiflF  might  have  recovered  complete  indemnity  in 
the  way  pointed  out ;  or,  he  miglit  have  recovered  the  differ- 
ence in  value  of  the  farm,  as  it  was  represented  to  be  and  as 
it  really  was,  and  that  was  the  amount  of  the  mortgage  with 
the  interest.    {Haight  v.  Hayt^  19  N.  Y.,  471.) 

From  another  point  of  view,  it  may  be  shown  that  substan- 
tial damages  were  recoverable  from  the  time  when  the  fraud 
was  committed.  This  is  not  an  action  against  a  seller  of 
property  for  fraudulent  representations  as.  to  the  subject- 
matter  of  the  sale ;  and,  accordingly,  not  a  case  in  wliich  the 
contract  could  be  rescinded.  As  far  as  the  case  shows,  McCarty  * 
was  not  privy  to  the  fraud,  either  personally  or  through  the 
agency  of  the  defendant.  The  facts  present  the  bald  case 
of  a  vendor  innocently  selling  land  at  an  extravagant  price, 
the  purchaser  being  induced  to  acquire  the  property  by  the 
fraudulent  representations  of  an  incumbrancer,  made  for  his 
own  advantage^  and  not,  apparently,  as  agent  for  the  seller. 
The  plaintiff  had  thus  entered  into  a  burdensome  contract, 
which  he  had  no  power  to  cancel,  being  absolutely  bound  by 
his  contract  with  McCarty.  He  had  thus  paid  and  was  under 
binding  engagements  to  pay  $1,500  more  than  the  value  of 
the  property.  If  this  is  not  a  case  of  substantial  damages,  it 
would  be  difficult  to  say  what  would  be. 

The  cases  cited  by  the  plaintiff  do  not  conflict  with  these 
views.  Bonorni  v.  Backhotbse  (1  Ellis,  Black.  &  Ellis,  622, 
646),  was  a  special  case,  having  no  application  to  the  present. 
It  grew  out  of  the  duty  of  an  adjoining  owner  of  land  in  its 
natural  state  not  to  deprive  the  neighboring  land  of  its 
natural  right  of  support.  The  defendant  had  made  exca- 
vations on  his  own  land,  at  some  distance  from  that  of, the 
plaintiff.  Some  time  afterward,  the  plaintiff 's  land,  by  reason 
of  the  excavation,  subsided.  The  question  was,  whether  the 
statute  of  limitations  began  to  run  from  the  time  of  the 
excavation  or  that  of  the  subsidence  ?  The  case  was  a  novel 
one,  and  the  early  decisions  of  it  did  not  clearly  seize  on  the 
principle.     The  court  held  that  the  statute  commenced  to  run 
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from  the  time  of  the  subsidence.  The  theory,  as  finally  estab- 
lished in  the  House  of  Lords,  was,  that  the  plaintiif's  right  was 
not  violated  by  the  excavation.  This  act  was  exercised  on  the 
defendant's  own  land  where  he  had  a  right  to  dig.  It  was 
the  failure  of  the  support  which  violated  the  plaintiff's  right, 
and  that  violation  occurred,  when,  on  the  withdrawal  of  such 
support,  the  land,  obeying  the  law  of  gravitation,  subsided. 
Lord  Cranworth  said  :  "  I  think  that  the  error  in  the  view 
which  has  been  taken  in  certain  quarters  upon  this  subject  is 
this :  it  was  supposed  that  the  party  whose  land  was  interfered 
with  had  a  right  to  what  is  called  the  pillars  or  support.  In 
truth,  his  right  was  to  the  ordinary  enjoyment  of  his  land, 
and  till  that  ordinary  enjoyment  was  interfered  with,  he  had 
nothing  to  complain  of.  It  appears  very  analogous  to  this 
sort  of  case:  Suppose  a  slander  to  be  uttered  which  is 
not  actionable  in  itself,  but  under  which  special  damage 
may  arise  and  does  arise  to  somebody  afterward ;  from 
what  date  is  the  person  complaining  of  that  special  damage 
to  be  limited  according  to  the  statute  of  limitations?  Clearly, 
not  from  the  uttering  of  the  slanderous  words,  because 
they  were  innocent  in  themselves,  but  it  was  only  when  the 
subsequent  damage  occurred  that  the  action  would  arise." 
The  lord  chancellor  and  Lord  Wenslbydale  expressed  simi- 
lar opinions.  (7  Lond.  Jurist  [N.  S.],  809,  810.)  It  is  plain 
that  a  case  decided  on  the  ground  that  no  right  was  violated 
at  tlie  time  of  excavation,  has  nothing  to  do  with  a  case  where 
vthe  whole  cause  of  action  rests  on  a  breach  of  duty  occurring 
when  the  contract  was  formed.  Whitehouse  v.  JFellowes  (10 
C.  B.  [N.  S.],  765)  was  the  case  of  a  continuing  wrongful  act. 
Trustees  of  a  road  had,  by  their  negligent  act,  so  constructed 
a  drain  that  on  each  occasion  of  a  heavy  storm  the  water 
would  flood  the  plaintiff's  land  and  cause  him  injury.  The 
court  held  that  on  the  occasion  of  successive  floodings  succes- 
sive causes  of  action  arose,  to  which  the  statute  of  limitations 
separately  attached.  The  act  was  in  the  nature  of  a  continu- 
ing nuisance,  and  fell  within  the  rule  that  a  continuance  of  a 
nuisance  is  a  fresh  nuisance  and  gives  a  new  cause  of  action. 
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McConnd  v.  Kilhe  (38  111.,  175)  belongs  to  the  same  class 
of  cases  in  its  principle.  Bank  of  Hartford  v.  Waterman 
(26  Conn.,  324)  does  not  favor  the  plaintiff*.  The  decision  is 
expressly  placed  on  the  ground  that  the  defendant,  in  that  case, 
was  a  public  officer,  and  that  there  was  a  distinction  between 
bi-eaches  of  public  duty  and  breaches  of  duty  to  individuals. 
The  court  expressly  maintains  that  in  the  latter  case  the  right 
of  action  follows  immediately  upon  the  breach  of  duty.  (See 
opinion  of  Stores,  Ch.  J.,  delivering  the  judgment  of  the 
court,  on  pages  335,  336.) 

Finally,  the  plaintiff  urges  that  the  bond  of  Stoddard,  who, 
as  mortgagor,  executed  the  mortgage  to  Fellows,  was  prima- 
rily to  be  resorted  to  as  a  means  of  paying  the  amount  due  oh 
the  Fellows  mortgage;  and  as  Stoddard  may  have  been  sol- 
veniy  the  plaintiff"  was  not  shown  to  have  been  really  injured 
when  the  fraud  was  committed.  If  this  were  true,  it  would 
not  answer  the  view  that  the  cause  of  action  accrued,  *when 
the  fraud  was  committed,  on  the  basis  of  nominal  damages. 
The  position,  however,  cannot  apparently  be  maintained. 
As  far  as  can  be  judged,  from  the  meager  statement  of 
facts,  Stoddard  was  the  original  owner  and  mortgaged  to 
Fellows.  Stoddard  then  conveyed  to  the  defendant,  who  sold 
to  McCarty  and  took  a  mortgage  for  the  purchase-money. 
The  defendant  apparently  purchased,  subject  to  the  Stoddard 
mortgage.  In  that  case  the  mortgagor  would  be  a  surety  and 
the  land  the  primary  fund  for  the  payment  of  the  Stoddard 
mortgage,  both  in  the  hands  of  the  defendant  and  of  his 
grantee,  McCarty.  {Tice  v.  Annin^  2  Johns.  Ch.,  125  • 
McKvnst/ry  v.  CurtUy  10  Paige,  503 ;  Vanderkemp  v.  Shelton^ 
11  id.,  28  ;  Mathews  v.  AiJdn,  1  N.  Y.,  595.)  The  plaintiff 
would  stand  as  a  purchaser  of  the  land  in  McCarty's  place, 
and  would  have  no  right  to  insist  that  the  mortgage  debt 
should,  as  a  matter  of  equity,  be  enforced  against  Stoddard 
rather  than  against  the  land.  This  point  was  not  made  in 
the  court  below.  If  it  had  been,  it  mie;ht  have  appeared  that 
the  defendant,  when  he  purchased  of  Stoddard;  assumed  the 
payment  of  the  mortgage  which  would  have,  beyond  all  doubt. 


360  LOCKLIN  V,  MOOKB.  U^^Jj 

Statement  of  case. 

have  converted  Stoddard  into  a  mere  surety,  and  have  left  the 
land  primarily  liable  for  the  debt.  {JRuaseU  v.  PistoTy  7  N. 
Y.  [3  Seld.],  171 ;  HaUey  v.  Beed^  9  Paige,  446  ;  Marsh  v. 
Fike,  10  id.,  595.) 

On  the  whole  the  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


A.  N.  LocKLiN,  Eespondent,  v.  D.  A.  Moobs,  Appellant. 

The  rule  that  where  a  specific  sum  of  money  is,  by  the  agreement  of  the 
parties,  made  payable  at  a  specified  time  and  place,  as  against  the 
original  debtor,  no  demand  at  the  time  or  place  before  the  commence- 
ment of  an  action  is  necessary,  is  not  confined  to  bills,  notes  and  bonds, 
but  includes  all  agreements  for  the  payment  of  money. 

The  only  benefit  the  debtor  derives  from  these  specifications  in  the  agrce^ 
ment  is  that  if  ready  to  pay  at  the  time  and  place,  and  if  he  has  kept 
ready,  by  paying  the  money  into  court  and  setting  these  facts  up  in  hk 
answer,  he  shields  himself  from  liability  for  interest  and  costs. 

(Argued  January  14,  1874 ;  decided  May  term,  1874.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  affirming  a  judgment 
in  favor  of  plaintiff  entered  upon  the  report  of  a  referee. 

This  action  was  brought  to  recover  the  purchase-price  of  a 
quantity  of  goods  alleged  to  have  been  sold  by  the  plaintijEE 
to  the  defendant  in  the  year  1868. 

The  answer,  among  other  things,  set  up  that  a  portion  of 
the  goods  were  left  with  the  defendant  to  be  sold  upon  com- 
mission and  that  they  had  not  all  been  sold ;  and  that,  as  to 
so  much  of  the  goods  as  he  purchased,  it  was  expressly  agreed 
that  they  should  be  paid  for  at  his  store ;  that  he  had  always 
been  ready  and  willing  to  pay  for  them  at  his  store,  but  that 
the  plaintiff  had  never  demanded  payment  there. 

The  referee  found  that  the  defendant  purchased  goods  to 
the  amount  of  $55.58,  and  that  it  was  the  agreement  that  he 
should  pay  for  them  at  his  store  in  De  Kalb,  St.  Lawrence 
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county,  on  the  Ist  day  of  January,  1869  ;  that  he  sold  goods 
upon  commission  to  the  amount  of  $8.30 ;  that  plaintiff  did 
not  make  any  demand  of  payment  at  defendant's  store  prior 
to  tlie  commencement  of  the  action ;  that  the  defendant,  on 
the  Ist  day  of  January,  1869,  had  sufficient  money  at  his 
store  to  pay  the  sum  due  plaintiff,  but  did  not  have  any  spe- 
cific sum  set  apart  for  that  purpose,  and  did  not,  with  his 
answer,  pay  the  money  into  court.  He  found,  as  conchisions 
of  law,  that  a  demand  at  defendant's  store  by  plaintiff  before 
the  commencement  of  the  action  was  unnecessary,  and  that 
the  commencement  of  the  suit  was  a  sufficient  demand ;  that 
defendant's  readiness  to  pay  at  the  time  and  place  agreed 
upon  was  a  defence  only  as  to  interest  and  costs ;  and  that  to 
avail  himself  of  such  defence  he  should  not  only  have  set  it 
up  in  his  answer,  but  have  brought  his  money  into  court  at 
the  time  of  answering,  and  should  have  averred  that  fact ; 
and  he  ordered  judgment  for  plaintiff  for  $63.88  and  interest. 
Judgment  was  entered  accordingly. 

B.  H,  Vary  for  the  appellant.  The  debt  was  not  due  until 
plaintiff  had  complied  with  his  part  of  the  contract  and  called 
for  the  payment  at  defendant's  store.  {Hollester  v.  Bendery 
1  Hill,  150 ;  Nelson  v.  Boatwick,  5  id.,  37,  39-42.)  The  trial 
having  been  upon  the  agreement  defendant  is  entitled  to 
judgment,  though  he  did  not  bring  the  money  into  court  at 
the  time  of  answering.  {Sheriden  v.  Smithy  2  Hill,  538 ; 
Boosevelt  v.  N.  Y.  and  H.  R,  R.  Co.^  45  Barb.,  554 ;  Simp- 
son T.  French^  25  How.,  464.) 

A.  Z.  D.  Baker  for  the  respondent.  The  law  applicable 
to  bills  of  exchange,  drafts  and  notes  payable  on  demand, 
applies  to  this  case.  (36  How.,  26 ;  3  Wend.,  21.)  It  was 
not  necessary  for  plaintiff  to  make  a  demand  at  the  time  and 
place  agreed  upon,  (18  J.  E.,  248  ;  8  Cow.,  271 ;  3  Wend., 
13 ;  6  Barb.,  652 ;  1  Hill,  16 ;  38  How.,  26.)  Tender  of 
payment  was  not  sufficiently  made  or  pleaded.  (19  Wend., 
304 ;  3  J.  Cas.,  1,  5 ;  2  J.  E.,  342 ;  17  Wend.,  91 ;  36  How., 
SiCKELS — Vol.  XII.        46 
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28 ;  26  Wend.,  441 ;  23  id.,  846  ;  45  Barb.,  684.)  The  answer 
does  not  present  a  case  where  a  tender  is  properly  pleaded* 
(2  Hill,  638 ;  46  Barb.,  664 ;  25  How.,  464.) 

Eabl,  G.  The  defendant  bought  the  goods  to  be  paid  for 
at  his  store  on  the  1st  day  of  January,  1869,  and  payment 
not  having  been  made,  the  plaintiff  commenced  this  action 
without  a  prior  demand  of  payment,  and  the  sole  question  is, 
whether  such  demand  was  a  condition  precedent  to  the  main- 
tenance of  this  action.  It  is  the  settled  law  of  this  State, 
announced  in  many  decisions,  that  when  a  specific  sum  of 
money  is  made  payable  by  the  agreement  of  the  parties,  upon 
demand,  or  at  a  specified  time  at  a  particular  place,  as  against 
the  original  debtor,  no  demand  at  the  time  or  place,  prior  to 
the  commencement  of  the  suit,  is  necessary.  The  commence- 
ment of  the  suit  is  itself  a  sufficient  demand.  (  Woloott  v. 
Van  Santvaordj  17  J.  K,  248;  Caldwell  v.  Cassidy^  8 
Cowen,  271 ;  Eaatun  v.  Bishop^  3  Wend.,  16 ;  NeUan,  t. 
BostwicJc,  5  Hill,  37 ;  HUU  v.  PUce,  48  K  Y.,  520 ;  Wat- 
kins  V.  Crouch^  6  Leigh,  522.)  Most  of  the  decisions  upon 
this  question  are  based  upon  bills  of  exchange,  promissory 
notes,  and  bonds  for  the  payment  of  money ;  but  they  do  not 
proceed  upon  any  ground  peculiar  to  such  instruments ;  and 
the  reasons  assigned  are  equally  applicable  to  all  agreements 
to  pay  money  at  a  particular  place  or  upon  demand. 

The  argument  that  in  such  cases  the  demand  and  place  of 
payment  are  part  of  the  contract,  has  frequently  been  made, 
and,  in  this  State,  uniformly  overruled.  .A  contract  could, 
doubtless,  be  so  drawn  that  the  demand  and  place  of  payment 
would  become  part  of  it,  so  that,  an  action  could  not  be 
maintained  without  a  demand  at  the  place.  But,  here,  the 
agreement,  as  found  by  the  referee,  is  an  ordinary  one  to  pay 
at  a  particular  time  and  place,  and,  certainly,  can  have  no 
other  effect  than  an  acceptance  of  a  draft  payable  at  a  par- 
ticular place,  or  the  agreement  in  a  promissory  note  or  bond 
to  pay  at  a  particular  place.  The  only  benefit  the  defendant 
could  get  from  the  specification  of  payment  at  a  particular 
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place  is,  that  if  he  was  ready  there  to  pay,  and  kept  ready, 
he  coald  set  that  fact  up  in  his  answer  and  then  pay  the  money 
into  court  and  allege  such  payment  in  his  answer,  and,  thus, 
shield  himself'  from  all  liability  for  interest  and  costs.  Such 
payment  the  defendant  did  not  make  or  allege  in  his  answer. 
Hence,  the  referee  decided  correctly,  that  his  readiness  to 
pay  and  payment  to  the  referee  upon  the  trial  furnished  him 
DO  defence. 

The  defendant  also  claims  that  the  referee  erred  in  allow- 
ing plaintiff  the  sum  of  $8.80,  proceeds  of  goods  sold  npon 
commission.  No  specific  objection  was  taken  upon  the  trial, 
or  to  the  report  of  the  referee  to  the  allowance  of  this  item, 
and,  hence,  such  an  objection  cannot  be  considered  here. 

The  judgment  should  therefore  be  affirmed  with  costs. 

All  concur. 

Judgment  affirmed. 


Nicholas  "W.  S.  Catlin,  Executor,  etc.,  Appellant,  u  Gottlieb 

Gkissler  et  al.,  Hespondents. 

The  decision  of  a  General  Term,  detennining  and  settling  the  principles 
and  the  rule  governing  a  case,  but  directiog  further  proceedings  to  make 
them  effective  and  to  perfect  the  Judgment,  does  not  become  operative 
as  a  final  determination  of  the  rights  of  the  parties,  for  the  purpose  of  an 
•appeal  to  this  court,  until  such  subsequent  proceedings  are  taken. 

A  General  Term  decision  reversed  a  judgment  below  in  favor  of  plaintiff, 
in  part,  and  directed  a  reference  to  ascertain  the  amount  to  be  paid  by 
the  respondent  in  consequence;  and  upon  the  coming  in  of  the  report  of 
the  referee  a  further  judgment  was  made  and  entered  June  6, 1872,  recit- 

'  ing  the  former  decision,  confirming  the  report  and  directing  the  payment 
of  the  amount  reported.  Plaintiff  appealed,  stating  in  Ids  notice  of 
appeal  that  it  was  from  the  judgment  of  June  6, 1872,  in  so  far  as  the 
same  reversed  the  judgment  below  and  directed  payment,  etc.  Held^ 
that  the  appeal  was,  in  effect  and  fact,  from  the  actual  determination  of 
the  General  Term  as  finally  adjudged,  and  that  the  notice  was  sufficient. 

In  an  action  for  the  foreclosure  of  a  mortgage  covering  certain  leasehold 
interests  in  lands,  the  judgment,  after  the  usual  directions  for  sale,  directed 
the  sheriff,  out  of  the  proceeds,  after  deducting  fees  and  expenses  V  and 
any  lien  or  liens  upon  said  premises  so  sold,  at  the  time  of  such  sale,  for 
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taxes  or  assessments  and  all  rents  due  "  by  the  mortgagors  upon  tite 
leases,  to  pay  to  the  plaintiff  his  costs  and  the  amount  found  due,  etc 
Defendants  G.  and  F.,  claiming  as  incumbrancers,  appealed.  The  order 
of  General  Term  stated  that  the  appellants  waived  all  claim  for  an 
absolute  reversal,  and  claimed  only  the  modification  of  all  directions  lor 
the  application  of  the  proceeds;  and  the  judgment,  so  for  as  it  directed 
the  payment  of  liens  for  taxes  and  assessments  and  of  rents,  was  reveraed. 
Eddy  error.  1st.  That  the  "waiver  and  the  affirmance  by  consent  of  the 
provisions  of  the  judgment  below  directing  a  sal^,  necessarily  precluded 
a  reversal  of  the  directions  as  to  the  payment  of  incumbrances,  as  the 
order  was  entire  and  indivisible,  simply  directing  a  sale  free  of  incum- 
brances; and  the  parties  could  not  avail  themselves  of  the  enhanced  price 
resulting  from  such  a  sale,  and  at  the  same  time  repudiate  the  directioDs 
by  or  under  which  it  was  obtained.  2d.  That  the  directions  were  proper ; 
that,  as  the  purchaser  would  take  the  leasehold  interests  subject  to  the 
liability  of  being  dispossessed  for  non-payment  of  rent,  the  rent  in 
arrear  was,  in  practical  effect,  a  lien,  and  its  payment  proper  to  be  pro- 
vided for,  with  other  liens,  in  accordance  with  the  settled  practice  upon 
foreclosure;  and  that,  as  to  the  taxes  and  assessments,  it  was  imma- 
terial that  tlie  interests  sold  were  leasehold,  and  in  the  absence  of 
express  agreement  they  were  for  the  lessor  to  pay,  as  it  was  neo^ssary, 
in  order  to  secure  the  full  value  of  the  property,  that  the  purchaser 
should  acquire  title  free  of  incumbrance. 
In  the  mortgage  the  leasehold  interests  were  described  in  general  terms; 
the  pleadings  disclosed  what  premises  were  leased  and  the  terms.  Beldj 
that  the  leases,  or  the  record  of  them,  could  properly  be  read  and  con- 
sidered upon  appeal  to  this  court,  although  not  read  in  the  court  below. 

(Argued  January  18,  1874 ;  decided  May  term,  1874.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  revei'sing  in  part  a  judgment 
in  favor  of  plaintiff  entered  at  Special  Term. 

The  facts  material  to  the  decision  by  this  court  are  suffi- 
ciently stated  in  the  opinion. 

Douglas  CanvpbeU  for  the  appellant.  The  mortgage  and 
leases  mortgaged  can  be  read  upon  the  hearing  of  the  appeal. 
(BJc,  of  Charleston  v.  Emeric,  2  Sand.,  719 ;  Rockwell  v. 
Merwin,  45  N.  Y.,  166, 168 ;  Ja7-vi8  v.  SewaU,  40  Barb.,  449.) 
The  leases  of  the  mortgagors  containing  a  covenant  of  re-entry 
for  non-payment  of  rent,  the  mortgagee  was  at  liberty  to  pay 
rent  in  arrear  to  prevent  forfeiture,  and  could  tack  the  rent  to 
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his  mortgage.  {Robinson  v.  Ryan^  25  N.  Y.,  320 ;  Silver 
Lake  Bk.  v.  Norths  4  J.  Ch.,  370 ;  Faur  v.  Wincms^  1  Hopk., 
283;  Burr  v.Veeder,  3  Wend.,  412;  Rapelye  v.  P?*ince,  4 
Hill,  119 ;  2  E.  S.,  515,  §  43 ;  Wooley  v.  i>ra(7,  2  Anst.,  521 ; 
3  Powell  on  Mort.,  921.)  It  was  proper  to  include  in  the 
jndgment  a  direction  to  the  sheriff  to  pay  the  rent  then  due 
on  the  mortgaged  leases.  {McDennot  v.  MoDermot,  3  Abb. 
pr.  S.],  451 ;  Rogers  v.  McLean^  10  Abb.,  306.) 

John  pT.  Townaend  for  the  respondents.  The  appeal  should 
be  dismissed.  {Swarthout  v.  Curtis^  4  N.  Y.,  415 ;  Clark  v. 
Brooks,  2  Abb.  Pr.  [N.  S.],  404.) 

LoTT,  Ch.  0.  This  is  a  case  s^ii  generis,  and  the  practice 
therein  cannot  be  recommended  as  a  precedent.  The  com- 
plaint sets  forth  that  the  defendants  Joseph  G.  Browning 
and  Jacob  W.  Moore,  for  the  purpose  of  securing  an  indebt- 
edness of  $20,000,  with  interest,  to  the  plaintiff,  for  which 
they  had  executed  their  bond  to  him,  bearing  date  the  4th 
day  of  August,  1868,  also  executed  and  delivered  to  him,  at 
the  same'  time,  a  mortgage  on  certain  lots  of  ground  in  the 
city  of  New  York,  with  the  buildings  thereon  erected,  in 
process  of  erection  and  to  be  erected,  particularly  described 
by  metes  and  bounds,  "with  the  leases  and  terms  of  years 
unexpired  of  the  said  Joseph  G.  Browning  and  Jacob  W. 
Moore,  of  and  in  said  premises."  It  is  then  alleged  that  the 
said  mortgage  was  duly  recorded  in  the  office  of  the  register 
of  the  city  and  county  of  New  York,  on  the  5th  day  of 
August,  1868,  in  liber  869  of  mortgages^  page  180,  and  that 
the  mortgagors  had  made  default ;  and  the  plaintiff,  there- 
upon, after  a  statement  that  the  defendants  Grissler  and 
Fausel,  and  certain  other  parties  named,  had,  or  claimed  to 
have  some  interest  in  or  a  lien  upon  the  said  mortgaged 
premises  or  some  part  thereof,  and  that  such  interest  or  lien, 
if  any,  had  accrued  subsequently  to  the  lien  of  said  mortgage, 
demanded  judgment,  that  the  said  premises  might  be  decreed 
to  be  sold  according  to  law,  and  that  he  might  be  paid  ont 
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of  the  moneys,  arising  from  the  sale,  the  amount  due  him 
on  the  said  bond  and  mortgage,  and  have  such  other  or  fur- 
ther relief,  or  both,  as  should  be  just  and  equitable. 

The  said  defendants  Grissler  and  Fausel  put  in  an  answer. 
They  did  not  deny  or  controvert  the  execution  of  the  said 
bond  and  mortgage  as  alleged  in  the  complaint,  but  claimed  a 
priority  of  lien,  under  and  by  virtue  of  a  notice  of  lien  filed 
with  the  clerk  of  the  city  and  county  of  New  York,  on  the 
23d  day  of  February,  1869,  for  work  done  and  materials  fur- 
nished, as  alleged,  by  them,  toward  the  erection  of  buildings 
on  the  lands  described  in  the  mortgage,  under  a  contract  with 
the  said  mortgagors,  dated  the  18th  day  of  May,  1868.  In 
that  answer,  they  state  and  show  that  the  interest  of  the 
mortgagors  was  a  leasehold  estate,  for  a  term  of  years  only, 
under  two  different  leases,  one  for  a  part  of  the  premises  from 
the  plaintiff,  as  the  owner  thereof,  dated  the  30th  day  of  July, 
1867,  for  the  term  of  ten  years  from  the  1st  day  of  May,  186S, 
and  the  other  for  the  residue  thereof,  from  Edward  C.  Rich- 
ards, dated  the  15th  day  of  January,  1868,  for  the  term  of 
seven  years  from  the  first  day  of  May  in  that  year,  with  the 
right  to  a  renewal  until  the  1st  day  of  May,  1878.  They 
then  allege  that  the  plaintiff  and  the  mortgagors  agreed  with 
each  other  to  improve  the  said  property,  by  the  erection  of 
valuable  buildings  thereon ;  that  he  agreed  to  advance  to 
them  "certain  moneys,  to  be  expended  in  such  improve- 
ments;" that  the  contract  by  the  said  mortgagors  with  them, 
above  referred  to,  was  made  with  the  knowledge  and  consent 
of  the  plaintiff,  and  that  a  large  portion  of  the  said  work  and 
materials  had  been'done  and  furnished  prior  to  the  4th  day  of 
August,  1868,  and  before  the  execution  and  delivery  of  the 
bond  and  mortgage  set  forth  in  the  complaint ;  and,  that  on 
the  day  they  filed  their  said  notice  of  lien,*  there  remained 
unpaid  on  account  thereof,  the  sum  of  $9,666,  with  interest, 
the  payment  of  which,  however,  by  the  terms  of  the  said  con- 
tracts, had  not  matured  at  the  time  their  answer  was  inter- 
posed. These  allegations  are  followed  by  a  statement  "  that 
they  have  no  knowledge  or  information  sufScient  to  form  a 
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belief,  whether  the  sum  of  $20,000,  or  any  other  sum,  was 
lent  by  the  plaintiff  to  said  Browning  and  Moore,  or  whether 
that  sum  or  any  other  sum  is  due,  or  has  been  secured  by  said 
bond  and  mortgage ; "  and  that  if  any  money  whatever  is  so 
due,  it  was  lent  and  advanced  to  Browning  and  Moore  for  the 
improvement  of  said  land,  demised  by  plaintiff,  and  with 
notice  of  their  contract  with  them,  as  above  mentioned,  and 
in  pursuance  of  the  plaintiff's  agreement,  so  alleged  to  have 
been  made  with  Browning  and  Moore,  as  above  mentioned ; 
and  then  they  claim  that,  "  by  reason  of  the  premises,  their 
lien  for  $9,666  is  prior  to  the  alleged  lien  of  the  plaintiff's 
mortgage." 

It  is  proper,  in  this  connection,  to  state  that  there  is  no 
allegation  in  the  complaint  that  the  sum  of  $20,000,  or  any 
other  sum,  was  lent  by  the  plaintiff  to  the  defendants  Brown- 
ing and  Moore,  or  how  the  indebtedness,  intended  to  be 
secured  by  the  mortgage  given  by  them,  accrued.  It  there- 
fore clearly  appears  from  the  preceding  statement  of  the 
matters  alleged  in  the  pleadings,  that  there  was  no  issue  of 
fsLCt  to  be  tried,  and  that,  consequently,  it  was  a  proper  case 
for  a  reference  and  judgment  under  the  seventy-second  Rule  of 
the  Supreme  Court.  No  material  fact  alleged  in  the  com- 
plaint was  denied  by  the  answer,  and  the  matters  set  up 
therein  constituted  no  defence;  and,  as  the  notice  of  lien 
claimed  for  work  done  and  material  furnished  by  the  respond- 
ents, was  not  filed  till  more  than  six  months  after  the  execu- 
tion and  recording  of  the  plaintiff's  mortgage,  there  was  no 
ground  for  claiming  a  priority  of  their  lien  over  that  of  the 
mortgage.  Such  a  reference  was  ordered  to  Eoger  A.  Pryor, 
Esq.,  as  referee ;  and,  on  thie  coming  in  of  his  report,  finding 
that  there  was,  at  the  date  thereof,  due  to  the  plaintiff  the 
sum  of  $20,000,  for  principal,  and  the  sum  of  $1,438.35,  for 
interest,  and  upon  proof  of  all  the  other  facts  required  by 
the  rules  and  practice  of  the  court,  the  conrt,  at  Special 
Term,  on  due  notice  to  the  defendants  entitled  thereto,  con- 
firmed the  said  report,  and  adjudged  that  the  mortgaged 
premises  described  in  the  complaint  (and  which  were  set  forth 
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in  the  judgment,  as  so  described),  or  so  mueli  thereof  as  shonld 
be  necessary  for  that  purpose,  should  be  sold,  to  satisfy  the 
amount  so  found  due  for  principal  and  interest,  by  the  sheriff 
of  the  city  and  county  of  New  York ;  that  either  or  any  of 
the  parties  to  the  action  might  purchase  at  such  sale,  and  that 
the  sheriff  should  execute  to  the  purchaser  or  purchasers  a 
deed  or  deeds  of  the  premises  sold.  The  judgment  tlien  con- 
tained a  direction  "  that  out  of  the  moneys  arising  from  such 
sale,  after  deducting  the  amount  of  his  fees  and  expenses  on 
such  sale,  and  any  lien  or  liens  upon  said  premises  so  sold,  at 
the  time  of  such  sale,  for  taxes  or  assessments,  and  all  rents 
due  by  the  defendants  Browning  and  Moore  upon  the  leases 
mentioned  in  the  said  mortgage,  the  said  sheriff  pay  to  the 
plaintiff  or  his  attorney,"  the  plaintiff's  costs  and  exti-a  allow- 
ance (the  amounts  whereof  were  specified),  and  the  amonnts  so 
reported  due,  as  above  mentioned,  together  with  the  legal 
interest  thereon  from  the  date  of  the  said  report,  and  that  he 
"  take  a  receipt  therefor  and  file  it  with  his  report  of  sale." 
It  then  directed  that  the  surplus,  if  any,  should,  within 
five  days  after  the  same  wus  received  and  ascertainable, 
be  deposited  with  the  chamberlain  of  the  city  of  New 
York,  to  the  credit  of  the  action,  subject  to  the  further 
order  of  the  court.  The  defendants  Grissler  and  Fau- 
sel  appealed  from  the  said  order  of  reference,  and,  subse- 
quently, from  the  said  judgment  to  the  General  Term 
of  the  court ;  and  a  judgment  was  afterward,  and  on  the 
1st  day  of  April,  1871,  rendered  by  it-  to  the  following 
purport  and  effect :  It  was  therein  stated  that  counsel  for  the 
appellants  and  respondent  had  been  heard,  and  that  the  said 
appellants  had  waived  all  claim  for  an  absolute  reversal  of 
said  judgment,  by  reason  of  a  partial  execution  thereof  before 
the  hearing  of  said  appeals,  and  claimed  only  the  modifica- 
tion of  all  the  directions  contained  in  said  judgment  (so 
appealed  from)  for  the  application  of  the  proceeds  of  the  sale, 
except  for  the  payment  of  the  fees  and  expenses  of  the  sher- 
iff on  such  sale,  and  the  payment  of  the  plaintiff's  costs  and 
charges  and  allowance  in  the  action,  by  said  judgment,  directed 
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to  be  paid.  Then,  it  was  ordered  that  the  said  order  of  refer- 
ence and  the  said  jadgment,  so  far  as  it  directed  the  payment 
of  the  said  fees  and  expenses  of  the  sheriff,  the  plaintiff's  costs 
and  extra  allowance,  and  the  amounts  so  reported  due  to 
hira,  with  interest,  as  above  stated,  be  affirmed.  It  con- 
tained the  following  provisions  and  declarations,  viz. :  "  And 
it  is  further  adjudged,  that  the  said  judgment  be  reversed, 
80  fkr  as  it  directs  the  said  sheriff  to  deduct  out  of  the  moneys 
arising  from  such  sale  the  amount  of  any  lien  or  liens  upon 
said  premises  so  sold  at  the  time  of  such  sale  for  taxes  or 
assessments,  and  all  rents  due  by  the  defendants  Browning 
and  Moore  upon  the  leases  mentioned  in  said  mortgage. 
And  it  is  further  ordered  and  adjudged,  in  order  to  make 
complete  restitution  of  all  property  and  rights  lost  by  the 
erroneous  provisions  in  said  judgment,  which  are  hereby 
reversed,  that  the  said  Joseph  R.  Stuyvesant,  plaintiff  herein, 
restore  and  pay  forthwith  to  the  chamberlain  of  the  city  of 
New  York,  all  the  moneys  which  he,  or  his  attorneys  herein, 
have  received  from  the  sheriff  of  the  city  and  county  of  New 
York,  for  rents  or  interest  on  rents  under  the  erroneous  pro- 
visions in  said  judgment,  with  interest  from  the  time  of  such 
receipt  by  the  said  Joseph  R.  Stuyvesant  or  his  attorneys,  and 
that  he  also  restore  and  pay  to  the  said  chamberlain  all 
moneys  which  he  or  his  attorneys  have  received  out  of  the 
proceeds  of  said  sale,  upon  his  application,  founded  on  the 
said  judgment  for  the  payment  of  taxes  on  said  premises, 
with  interest ;  all  such  sums  to  be  credited  by  said  chamberlain 
to  this  cause,  to  abide  the  further  order  of  this  court,  as 
ordinary  surplus  moneys.  And  it  is  hereby  referred  to  Joseph 
Meeks,  Esq.,  to  ascertain  and  fix  the  amount  to  be  restored 
by  said  plaintiff  according  to  the  directions  defined  in  this 
judgment,  it  being  further  declared,  that  the  only  amounts 
which  the  said  plaintiff  is  entitled  to  retain  are  the  amounts 
paid  to  him  or  his  attorney  for  the  costs  of  this  action,  and 
the  sums  which  he  received  from  the  sheriff  for  the  principal 
and  interest  reported  due  to  him  by  the  said  Roger  A.  Pryor, 
Esq.,  referee,  and  interest  to  the  time  of  such  payment  to 
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him  by  said  sheriff.  It  is  further  ordered,  that  the  respond- 
ent and  appellants  recover  their  costs  of  this  appeal,  to  be 
adjusted  out  of  the  surplus  moneys  herein." 

The  said  Joseph  Meeks,  in  pursuance  of  such  reference  to 
him,  reported  that  the  sum  so  to  be  restored  amounted  to 
$8,855.32,  at  the  date  of  his  report,  which  was  April  20, 1872. 
No  exceptions  were  taken  to  the  said  report,  and  on  the  6th 
day  of  June,  1872,  a  further  jiidgment  was  made  and  entered, 
which,  after  reciting  the  appeal  from  the  Special  Term  judg- 
ment, the  decision  thereon,  as  above  set  forth,  and  the  last 
mentioned  report,  that  no  exceptions  thereto  had  been  filed 
or  served,  and  that  it  had  been  confirmed,  ordered  and 
adjudged  that  the  plaintiff  restore  and  pay  forthwith  to  the 
chamberlain  of  the  city  of  New  York  the  said  sum  of 
$8,855.32,  with  interest  thereon  from  the  date  of  the  said 
report,  to  be  credited  by  the  chamberlain  to  the  credit  of 
this  cause,  to  abide  the  further  order  of  the  court  as  ordi- 
nary surplus  money.  It  was,  thereby,  further  ordered  and 
adjudged,  that  the  said  appellants  and  respondent  be  paid 
their  respective  costs  of  said  appeal.  The  plaintiff  then 
appealed  by  a  notice  to  the  attorney  of  the  said  appellants, 
and  the  clerk  of  the  court  stating  that  he  appealed  from  the 
judgment  entered  on  the  6th  day  of  June,  1872,  in  so  far  as 
the  same  reverses  the  judgment  rendered  at  Special  Term, 
and  directs  him,  forthwith — pay  to  the  chamberlain  the 
moneys  above  specified  —  to  be  credited  and  held  by  him  as 
above  stated. 

Before  proceeding  to  the  consideration  of  the  case,  as 
presented  here,  on  its  merits,  it  is  proper  to  notice  the 
first  point  made  by  the  respondents'  counsel,  claiming  that 
the  appeal  should  be  dismissed,  on  the  ground  that  ^'  the 
order  of  6th  June,  1872,  is  not  appealable  to  this  court ; 
that  the  actual  determination  of  the 'General  Term  was 
one  year  earlier,  1st  April  1871,"  and  that  "the  subse- 
quent proceedings  related  merely  to  the  execution  of  the 
anterior  determination  and  judgment  of  the  General  Terra." 
This  claim  is  not  tenable.    It  is  true,  that  the  court  below  at 
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General  Term,  so  far  as  it  directed  a  reversal  of  the  judg- 
ment at  Special  Term,  determined  and  settled  the  principles 
and  mle  bj  which  snch  reversal  was  to  be  made  effective,  by 
the  direction  to  the  plaintiff  to  make  certain  payments,  the 
amount  whereof  was  directed  to  be  ascertained  by  a  referee ; 
but  further  proceedings  were  directed  to  be  taken  and 
required  to  perfect  the  judgment,  and  it  did  not  become 
operative  as  a  final  determination  of  the  rights  of  the  parties, 
until  the  amount  to  be  repaid  was  settled  and  adjudged  on 
the  6th  of  June,  1872,  and  the  appeal  afterward  taken  was 
proper  within  the  decision  of  the  Court  of  Appeals  in  Swa/rtr 
houi  V.  Curtis  (4  N.  Y.,  415),  cited  by  the  respondents' 
counsel.  The  plaintiff,  in  his  notice  of  appeal,  states  and 
shows  that  his  appeal  from  the  adjudication  of  the  General 
Term  is  not  merely  in  reference  to  the  direction  contained  in 
the  order  of  sixth  June,  but  also  from  that  part  thereof  which 
adjudges  that  a  portion  of  the  Special  Term  judgment  be 
reversed.  The  appeal  is  in  effect  and  fact,  from  the  actual 
determination  of  the  court  as  finally  adjudged,  and  the  par- 
ticular date  specified,  in  the  connection  in  which  it  is  stated, 
ifl  immaterial.    (See,  also,  Tompkins  v.  Hyatt^  19  N.  Y.,  534.) 

The  questions  intended  to  be  presented  by  the  appeal  are, 
therefore,  properly  brought  before  us  for  review,  and  will  be 
now  considered. 

The  first  is  that  arising  on  the  waiver,  by  the  appellant 
defendants,  set  forth  in  the  judgment  of  the  General  Term, 
dated  1st  April,  1871.  That  waived  all  claim  for  a  reversal 
of  the  judgment  at  Special  Term,  so  far  as  it  determined  the 
right  of  the  plaintiff  to  a  priority  of  lien  over  the  said  appel- 
lants, and  to  the  payment  of  the  whole  sum  found  due  to  him 
for  principal  and  interest  on  his  bond  and  mortgage,  and  so 
far,  also,  as  it  ordered  a  sale  of  the  entire  mortgaged  premises^ 
or  so  much  thereof  (if  salable  in  parcels)  as  might  be  neces- 
sary for  the  purpose  to  satisfy  the  said  amount,  with  the  costs 
and  expenses  of  sale  and  the  plaintiff's  costs  of  the  action.  The 
reason  for,  or  inducement  to  it,  is  stated  in  the  judgment  to 
be  the  fact  that  there  had  been  "  a  partial  execution  thereof 
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before  hearing  the  said  appeals ; "  and  such  partial  execntion 
appears,  by  a  subsequent  reference  to  the  proceeds  of  the  sale 
of  the  property  and  directions  for  the  disposition  thereof  and 
by  a  statement  made  in  the  opinion  of  the  Oeneral  Term,  to 
have  been  a  sale  previonsly  made  in  pursaanoe  of  the  provi. 
sion  and  directions  of  the  said  judgment.  Snch  waiver  oper- 
ated  as  a  consent  that  all  the  provisions,  to  which  it  specially 
referred  to,  should  be,  and  they  were,  accordingly  affirmed* 
That  part  of  the  judgment  has  not  been  appealed  from,  and 
is,  consequently,  conclusive  and  binding  on  all  the  parties  to 
these  appeals.  That  consent  and  such  affirmance  necessarily 
precluded  a  reversal  of  the  directions  for  the  distribution  of 
the  proceeds  arising  from  the  sale  of  the  premises.  The 
several  provisions  of  the  judgment  are  to  be  construed  in 
connection  with  each  other,  and  their  effect  was  to  declare 
that  the  property  should  be  sold  free,  clear  and  discharged 
from  all  arrears  of  rents  therefor  and  taxes  and  assessments 
thereon,  and  that  they  should  be  paid  out  of  the  proceeds 
which,  to  that  extent,  were  substituted  for  the  land  which 
otherwise  would  have  remained  liable  therefor.  Such  direc- 
tion was,  therefore,  a  part  of  the  order  to  sell,  and  it  must  be 
assumed  that  the  sale  or  sales  made  were  in  accordance  with 
those  provisions.  That  order  was  entire  and  indivisible,  and 
the  parties  by  the  waiver  adopted  all  of  the  provisions.  The 
owners  of  the  premises  sold  cannot  avail  themselves  of  a  sale 
by  which  an  increased  price  to  the  amount  of  such  rents, 
taxes  and  assessments  was- realized  for  their  benefit,  and  to  be 
applied  in  exoneration  and  discharge  of  their  liability  to  the 
parties  to  whom  they  were  payable,  and  at  the  same  time 
repudiate  the  direction  and  order  for  such  application.  The 
effect  of  such  an  operation  would  be  to  impose  on  the  pur- 
chaser the  obligation  again  to  pay  what  had  previously  been 
included  in  the  purchase-money  paid  by  him.  If  the  judg- 
ment was  erroneous  in  ordering  a  sale  of  the  property  dis- 
charged from  such  rents,  taxes  and  assessments,  the  error  in 
that  respect  could  only  be  corrected  by  directing  it  to  be  sold 
subject  thereto.    Such  direction  was  rendered  impossible  by 
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the  waiver  and  consent  referred  to  and  the  affirmance  of  the 
order  as  originally  made  by  the  Special  Term.  If,  how- 
ever, I  am  mistaken  as  to  the  effect  of  the  waiver,  then, 
it  becomes  necessary  to  examine  and  determine  whether 
the  reversal  of  the  particular  directions  referred  to  was 
proper. 

It  appeal's  to  have  been  assumed  by  all  parties  and  by  the 
courts  below,  that  the  mortgaged  premises  were  held  as  lease- 
hold interests  only,  and  were  not  owned  in  fee  by  the  mort- 
gagors ;  and  they  must,  therefore,  be  so  treated  and  consid- 
ei'ed  on  tlie  present  appeal.  The  pleadings  show  that  leases 
were  included  in  the  mortgage,  by  a  general  reference  to 
them  in  the  complaint,  and  there  is  a  special  designation 
thereof  in  the  answer,  showing  what  property  was  leased  and 
the  term  of  years  for  which  it  was  to  be  held,  and  they,  or 
tlie  record  of  them  can  properly  be  read  and  considered  on 
this  appeal,  although  not  read  in  the  court  below.  (See 
Bank  of  Ckarlesiwi  v.  Erneric^  2  Sand.  [Sup.  Court],  718  ; 
Jarvis  v.  Sewdll,  40  Barb.,  449, 455 ;  BocJcweU  v.  Merwin^  45 
K  Y.,  166,  168.) 

The  mortgage  shows  that  it  covers  the  leases  referred  to  in 
the  answer,  and  the  terms  of  years  created  thereby,  and  is, 
otherwise,  of  the  purport  set  forth  in  the  complaint. 

The  lease  from  the  plaintiff  himself  to  the  mortgagors, 
contains  an  agreement  that  if  any  rent  should  be  unpaid, 
then,  it  should  be  lawful  for  the  lessor  to  re-enter  the  prem- 
ises leased,  and  to  remove  all  peraons  therefrom.  The  other 
lease  has  not  been  produced ;  but  whether  the  same  agree- 
ment is  contained  therein  or  not,  is  immaterial.  The  right 
of  removing  a  tenant  is  given  by  statute,  after  default  in  the 
payment  of  rent,  pursuant  to  the  agreement  under  which  the 
premises  hired  by  him  are  held  (2  R.  S.,  513,  etc.),  and  is, 
substantially,  of  the  same  effect  as  the  right  of  re-entry  given 
by  the  lease  of  the  plaintiff  above  mentioned.  The  purchaser 
of  leasehold  property  takes  it,  subject  to  being  dispossessed 
for  arrears  of  rent.  It  is  not  necessary  to  determine  whether 
they  are  to  be  considered  as  liens  or  not.    It  is  sufficient  that 
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the  party  buying  takes  it  charged  with  the  burden,  and  that 
he  can  only  retain  his  possession  and  thns  have  the  full  bene- 
fit of  his  purchase,  by  the  payment  of  such  arrears.  Its 
practical  operation  is  that  of  a  lien,  and  it  is  proper  in  all 
such  cases  to  direct  the  deduction,  from  the  proceeds  of 
sale,  of  such  rents  as  well  as  taxes  and  assessments, 
which,  according  to  the  well  settled  practice,  are  to  be 
retained  and  paid  by  the  officer  making  the  sala  This 
course  is  in  accordance  with,  and  carries  out,  the  princi- 
ple established  by  the  Court  of  Appeals  in  Hobinson  v. 
JRyan  (25  N.  Y.,  320),  and  it  did  not  prejudice  the  respond- 
ents on  this  alppeal.  The  amount  of  those  rents  in  arrear 
and  payable,  were  to  be  deducted  by  the  sheriff  out  of  the 
purchase-money,  and  the  plaintiff  was  to  be  paid  what  was 
adjudged  to  be  due  to  him,  as  morigcigee^  out  of  the  balance 
that  would  remain  after  such  deduction ;  and  no  specific 
direction  was  given  to  pay  any  rent,  to  him  as  lessor^ 
nor  was  there,  in  fact,  any  express  provision  made  for  the  dis- 
position thereof  by  the  sheriff —  unless  it  may  be  considered 
as  embraced  within  the  order  to  deposit  the  surplus  money 
with  the  chamberlain  of  the  city  of  New  York.  If  so,  then 
that  portion  of  the  proceeds, -so  deducted,  was  subject  to  the 
further  order  of  the  court,  which,  it  must  be  assumed,  would 
direct  payment  thereof  to  the  party  or  parties  rightfully 
entitled  to  it.  If  it  was  tli,e  duty  of  the  sheriff  to  pay  it  to 
the  lessor  or  lessors,  then  the  amount  paid  would  be  subject 
to  examination  by  the  parties  in  interest,  and  to  a  review  by 
the  court,  on  proper  exceptions  or  other  appropriate  proceed- 
ings. It  has  already  been  stated,  that  it  is  in  conformity 
with  the  settled  practice  of  the  court  to  have  taxes  and  assess- 
ments, that  are  liens  on  the  premises  sold,  deducted  and  paid 
out  of  the  purchase-money.  That  is  sometimes  done  under 
special  directions,  given  in  the  judgment,  but  is  more  fre- 
quently, as  I  believe,  provided  for  by  the  terms  of  sale.  The 
fact  that  the  premises  in  question  are  leasehold,  and  that,  in 
the  absence  of  an  express  agreement  by  the  lessee  to  pay  the 
.  taxes  and  assessments,  they  are  payable  by  the  lessor,  is  imma- 
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terial.  They  may  be  taxed  and  assessed  against  the  occupant ; 
and  in  either  case  it  is  necessary,  to  secure  the  full  value  of 
the  property,  that  the  purchaser  should  acquire  title  to  it  free 
and  discharged  therefrom.  Hence,  it  is  proper  that  they 
should  be  deducted  out  of  the  price  paid  therefor. 

It  follows,  from  the  views  above  expressed,  that  the  portion 
of  the  judgment  of  the  General  Term,  appealed  from,  should 
be  reversed,  and  that  the  entire  judgment  of  the  Special 
Term  should  be  affirmed,  with  costs  of  the  appeals  in  this 
court  to  the  plaintiff,  appellant. 

All  concur. 

Judgment  accordingly. 


KiCHABD  Hunter,  Respondent,  v.  Isaac  D.  Wetsell  et  al.. 

Appellants. 

A  payment  upon  a  parol  contract  for  the  sale  of  personal  property  for  a 
price  of  fifty  dollars  or  more,  made  at  a  time  subsequent  to  that  of  the 
making  of  the  contract,  does  not,  of  itself,  take  the  contract  out  of  the 
operation  of  the  statute  of  fhiuds.  To  have  that  effect  the  subsequent 
pa3rment  must  be  made  and  received  for  the  express  purpose  of  thus 
complying  with  the  statute  and  validating  the  contract;  or  when  pay- 
ment is  made,  the  parties  must  reaffirm  or  restate  the  terms  of  the  con- 
tract; in  which  cases  the  payment  is  made  *^at  the  time**  of  making  the 
contract,  within  the  meaning  of  the  statute. 

The  authorities  as  to  the  effect  of  subsequent  payments  collated  and 
discussed. 

(Argued  January  13, 1874;  decided  Kay  term,  1874.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  denying  motion  for  a 
new  trial  and  affirming  an  order  of  Special  Term  directing 
judgment  in  favor  of  plaintiff  upon  a  verdict. 

The  nature  of  the  action  and  the  facts  are  stated  in  the 
opinion. 

The  jury  rendered  a  verdict  for  plaintiff,  whereupon  tlie 
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court  ordered  the  case  to  stand  for  the  consideration  of  the 
court  upon  the  exceptions  and  questions  of  law  arising 
therein.  Subsequently,  on  motion  for  judgment  on  the  part 
of  the  plaintiff,  it  was  granted  and  judgment  directed  for  the 
plaintifl*  on  the  verdict.  An  order  was  then  entered  on  fitipu- 
lation,  giving  defendants  time  to  make  a  case  and  exceptions 
to  be  heard  at  General  Term. 

Sainvsl  Hand  for  the  appellants.  The  contract  of  sale  was 
void  under  the  statute  of  frauds,  and  was  not  saved  by  the 
payment  made  subsequently.  (2  B.  S.,  136,  §  3,  sub.  3; 
AUen  V.  Aguirre,  5  N.  Y.  L.  O.,  380 ;  Sprague  v.  Blake,  20 
Wend.,  61 ;  Brahin  v.  Hyde,  32  N.  Y.,  519 ;  45  id.,  !«, 
14:9.)  No  title  passed,  and,  therefore,  no  action  for  the  whole 
price  can  be  maintained  independently  of  the  statute  of  frauds. 
{Pierson  v.  Hoag,  47  Barb.,  243 ;  Baker  v.  BourcioaU,  1 
Daly,  23 ;  Buasell  v.  Nicoll,  3  Wend.,  112 ;  Ward  v.  Shaw, 

9  id.,  404 ;  OuPwater  v.  Dodge^  7  Cow.,  85 ;  Evans  v.  Harris, 
29  Barb.,  416.)  The  measure  of  damages  is  only  the  differ- 
ence between  the  contract-price  and  the  value  at  the  time  of 
breach,  and  in  the  absence  of  any  evidence  of  difference  the 
damages  are  nominal.  (Story  on  Sales,  §  438,  and  cases  cited ; 
Billings  v.  Vanderheck,  23  Barb.,  546 ;  Dustam,  v.  McAndrefw, 

10  Bosw.,  180 ;  Wilson  v.  Holden,  16  Abb.  Pr.,  133 ;  AOen 
V.  Jarvis,  20  Conn.,  38 ;  Gharnherlai/n  v.  Fa/rry  28  Vt,  265.) 
A  tender  of  the  goods  was  an  absolutely  indispensable  pre- 
liminary to  an  action  for  not  receiving  by  the  seller.  {Uagan 
V.  King,  38  Barb.,  200.) 

jE  W.  Paige  for  the  respondent.  The  rule  of  damages  was 
correct.  {Bunstan  v.  McAndrews^  44  N.  Y.,  73,  78 ;  10 
Bosw.,  130.)  The  questions  as  to  the  fall  in  the  price  of  hope 
were  proper.  {Lejler  v.  Fidd,  52  N.  Y.,  621,  622.)  There 
was  no  mistrial.  (Code,  §  265 ;  2  Dunlap's  Pr.,  656,  667 ; 
Barnes  v.  Perrine,  2  Kern.,  18 ;  Manning  v.  Monaghan,  23 
N.  Y.,  641,  542.)  Defendants  were  not  prejudiced.  ((7ify 
Bk.  of  Bklyn.  v.  McChesney,  20  N.  Y.,  243.) 


.   ( 
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Eabl,  C.  This  action  was  brought  to  recover  the  price  of 
hope  which  plaintifi'  claims  to  have  sold  to  the  defendants.  It 
is  claimed,  on  the  part  of  the  defendants,  that  the  contract  was 
void  nnder  the  statute  of  frauds,  and  whether  it  was  or  not 
18  the  only  question  I  propose  to  consider. 

The  only  compliance  with  the  statute  claimed  is  part  pay- 
ment of  the  purchase-price.  The  facts  are  as  follows :  The 
contract  was  made  September  27,  1867,  and  no  portion  of 
the  purchase-price  was  then  paid.  Subsequently,  the  defend- 
ants paid  the  plaintiff  $300  upon  the  purchase-price,  $200  in 
November  and  $100  in  December.  There  is  no  proof  of 
what  was  said  about  the  hops  or  the  contract  when  these  pay- 
ments were  made.  The  evidence  does  not  even  show  that  the 
contract  was  mentioned  or  referred  to.  It  is  simply,  that  the 
payments  were  made  toward  the  hops. 

The  English  statute  of  frauds,  enacted  in  the  reign  of 
Charles  the  Second,  did  not  require  the  payment,  to  render  a 
contract  for  the  sale  of  goods  valid,  to  be  made  at  ike  time  of 
making  the  contract,  neither  did  the  statute  of  this  State,  in 
force  prior  to  the  Revised  Statutes.  ( 1  R.  L.,  80,  §  15.)  The 
revisers,  in  their  report  to  the  legislature,  provided  that  the 
memorandum,  the  delivery  and  the  payment  should  be  made 
at  the  time  the  contract  was  made.  But  the  legislature  modi- 
fied the  provision  as  reported,  and  adopted  it  as  we  now  find 
it  in  the  statutes.  The  revisers  deemed  it  important  that  the 
conditions  prescribed  to  render  the  contract  of  sale  valid, 
should  be  complied  with  at  the  time  of  making  the  contract. 
This  was  an  alteration  of  the  law  as  it  had  before,  for 
more  than  a  century,  existed  in  this  State  and  in  England, 
and  tlie  attention  of  the  legislature  was  thus  distinctly  called 
to  it.  It  omitted  the  requirement  as  to  time,  so  far  as  related 
to  the  memorandum  and  part  delivery,  but  retained  it  as  to 
the  part  payment.  Effect  must  be  given  to  this  language. 
A  contract  for  the  sale  of  personal  property  for  the  price 
of  fifty  dollars  or  more  is  declared  void  unless  one  of  three 
things  be  done,  the  last  of  which  is  payment  by  the  buyer, 
at  the  thney  of  part  of  the  purchase-money.    Payment  after- 
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ward  will  not  do.  The  payment  must  be  made  when  the 
contract  is  made.  Such  is  the  plain  language  of  the  statute. 
Here  there  was  but  one  contract  made,  which  was  in  Sep- 
tember. There  was  no  attempt  to  make  any  other.  There 
was  no  talk  about  any,  and  so  far  as  appears  no  renewal, 
reaffirmation  or  restatement  in  any  form  of  that  one.  All 
that  took  place  afterward  was  a  payment  of  $300  toward  the 
hops.  If  this  could  be  called  a  payment  at  the  time  of  mak- 
ing the  contract,  within  the  meaning  of  the  statute,  then 
this  provision  of  the  statute  serves  no  purpose,  as  every 
payment  subsequently  made,  to  apply  upon  the  contract, 
would  render  it  binding  within  the  statute,  and  the  pro^ 
vision  requiring  payment  at  the  time  would  be  nullified. 
A  payment  not  made  at  the  time  can  never,  nnder  any  cir- 
cumstances, satisfy  the  reqnirement  of  the  statute.  But  when  a 
contract  for  the  sale  of  personal  property,  valid  at  common 
law,  is  made,  and  the  buyer  afterward  pays  expressly  to  bind 
the  contract,  or  when  payment  is  made  the  parties  then 
reaffirm  or  restate  the  terms  of  the -con  tract,  and  their  minds 
then  meet  so  as  to  make  a  contract,  the  statute  is  nndonbtedlj 
satisfied.  Such  a  payment  is  made  at  the  time  of  the  con- 
tract and  not  afterward. 

This  particular  provision  of  the  statute  has  not  received 
much  attention  in  the  courts.  It  seems  first  to  have 
been  under  consideration  in  Massachusetts,  in  Tkomp- 
son  V.  Alger  (12  Metcalf,  428),  a  case  growing  out  of 
the  sale  of  railroad  stock,  made  in  this  State.  In  that 
case,  Dewet,  J.,  expresses  the  opinion  that  a  payment  made 
subsequently  to  the  time  of  making  the  contract,  with  the 
concurrence  of  both  parties,  will  answer  the  requirement  of 
the  statute  and  that  the  contract  becomes  valid  from  the  time 
of  such  payment ;  but  the  decision  bf  the  case  was  pnt  upon 
the  ground,  that  what  took  place  when  the  payment  was 
made  was  sufficient  to  show  that  the  minds  of  the  parties  then 
met  and  an  agreement  was  then  made.  In  Sjprague  v.  Blake 
(20  Wend.,  61),  it  was  held  that  a  subsequent  delivery  and 
acceptance  of  property,  sold  under  a  contract  otherwise  void 
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under  the  statnte  of  frauds,  rendered  the  contract  valid. 
Jndge  CowEN  writing  the  opinion  Bays :  ''  The  statute  does 
not  require  that  the  part  acceptance  should  be  at  the  time  of 
the  oral  contract,  though  it  seems  to  be  otherwise  of  earnest- 
money  which  is  to  bind  the  bargain."  In  McKnight  v.  Dun- 
lop  (6  N.  Y.,  537)  the  same  provision  of  the  statute  was 
under  consideration,  and  a  similar  decision  as  to  the  effect  of 
subsequent  delivery  and  acceptance  was  made.  Judge  Paige 
writing  the  opinion,  refers  to  the  case  of  Thompaorh  v.  AlgeVy 
and  citing  the  doctrine  of  Dewey,  J.,  as  to  the  effect  of  sub- 
sequent payment  says :  ^'  If  the  contract  is  not,  in  law,  deemed 
to  be  made  until  the  part  payment  of  the  purchase-money, 
and  the  previous  invalid  oral  agreement  is  merely  referred  to, 
to  ascertain  the  terms  of  the  subsequent  valid  contract,  the 
decision  of  the  Supreme  Judicial  Oourt  of  Massachusetts 
may  be  regarded  as  sound."  In  Bissell  v.  BcUcom  (39  N.  T., 
374)  some  of  the  language  used  by  Judge  Woodruff  goes 
far  to  sustain  the  claim  of  the  plaintiff  in  this  case.  That  was 
an  action  to  recover  the  price  of  certain  cattle  sold  by  defend- 
ant to  the  plaintiff.  At  the  time  of  the  sale,  the  cattle  were 
left  in  the  possession  of  the  plaintiff,  and  nothing  was  done 
to  make  the  contract  binding  within  the  statnte  of  frauds. 
On  the  next  day,  the  plaintiff  called  upon  f he  defendants  for 
part  payment  to  bind  the  bargain,  aiid  the  defendant  paid 
him  three  dollars  for  that  purpose.  It  was  held  that  the 
payment  was  sufficient  for  the  statute.  The  parties  came 
together  speaking  of  and  referring  to  the  contract  which  they 
recognized  as  incomplete  and  invalid,  and  for  the  express 
purpose  of  a  compliance  with  the  statute  the  purchaser,  at 
the  request  of  the  seller,  made  tlie  payment.  The  contract 
was,  intentionally,  then  made,  and,  hence,  it  could  with  pro- 
priety be  held  that  the  payment  was  made  at  the  time  of 
making  the  contract.  In  AUis  v.  Bead  (45  N.  T.,  142)  the 
plaintiff  agreed  verbally  with  the  defendants  for  the  purchase 
of  a  quantity  of  cloths,  no  portion  of  the  purchase-money 
being  then  paid  or  goods  delivered  ;  but,  subsequently,  when, 
by  the  first  arrangement  a  payment  became  due,  the  parties 
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again  met  and,  upon  further  negotiations  and  agreements 
varying  somewhat  the  original  void  contract,  the  plaintiff 
delivered  to  the  defendants  one  T.'s  promissory  note,  which 
was  to  be  collected  and  applied  by  them  on  the  purchase-price 
of  the  cloths ;  and  he  also  conveyed  to  them  certain  other 
merchandise,  which  they  were  to  sell  and  also  apply  the 
avails,  after  deducting  their  commissions,  to  the  purchase- 
price  of  the  cloths;  and  it  was  held  that  the  minds  of  the 
parties  must  be  deemed  to  have  then  met  upon  all  the  terms 
aTid  conditions  of  the  agreement  for  the  sale  of  the  clotlis, 
and  that  it  then  became,  by  the  plaintiff's  transfer  of  the  note 
and  consignment  of  merchandise,  a  valid  and  binding  contract 
under  the  statute.  Chuboh,  Ch.  J.,  writing  the  opinion  of  the 
court  says :  ^^  It  is  unnecessary  to  determine  that  every  void 
contract  may  be  made  valid  by  a  payment,  subsequent  to  the 
time  of  making  it,  but,  I  do  not  hesitate  to  say  that  after  a 
void  contract  has  been  made,  the  parties  may  make  a  valid 
contract  by  adopting  the  terms  of  the  void  contract,  provided, 
it  appears  that  such  terms  are  understood  and  assented  to  and 
a  payment  is  made  and  received  upon  the  contract.  It  is  a 
valid  contract  from  that  time,  and  the  statute  is  fully  satisfied 
as  if  the  contract  had  been  made  valid  originally,  by  a  pay- 
ment at  that  time ; "  and,  he  says  that  he  sees  no  objection 
to  adopting  the  views  of  Judge  Dewey  in  Thompson  v.  Alger^ 
as  to  the  effect  of  a  subsequent  payment,  with  the  qualifica- 
tion that  it  should  appear  that  the  parties  understood  and 
assented  to  the  terms  of  the  contract  at  the  time  of  the  pay- 
ment. Some  of  the  views  expressed  by  Judge  Pottkr  in 
Webster  v.  ZieUy  (52  Barb.,  482)  tend  to  sustain  the  claim  of 
the  plaintiff  in  this  case,  but  they  were  unnecessary  to  the 
decision  of  that  case  as  there  was  a  sufficient  note  or  memo- 
randum of  the  agreement  to  satisfy  the  statute.  The  reason- 
ing of  the  learned  judge  upon  the  question  now  under  con- 
sideration is  not  satisfactory. 

I  have  thus  called  attention  to  all  the  cases  which  have 
come  to  my  notice,  wherein  the  question  now  before  us  hat 
been  considered,  and  it  will  be  seen  that  it  has  not  been 


1874.]  Hunter  v,  Wetsell  et  al.  381 

Opinion  of  the  Commission,  per  Eabl,  0. 

authoritatively  decided.  The  following  points  may,  however, 
be  regarded  as  established :  (1.)  Where  a  contract  of  sale  has 
been  made  good  at  common  law,  bnt  void  under  the  statute  of 
frauds,  and  the  parties  subsequently  meet,  and  for  the 
express  purpose  of  then  complying  with  the  statute  and  mak- 
ing the  contract  valid,  a  payment  is  made  by  the  purchaser 
upon  the  contract,  at  the  request  of  the  seller,  such  payment 
is  made  at  the  time  of  making  the  contract,  within  the  mean- 
ing of  the  statute.  It  cannot  be  claimed  that  there  was  such 
a  payment  in  this  case.  (2.)  Where,  in  case  of  such  a  void 
contract,  the  parties  subsequently  come  together,  and  substan- 
tially restate,  reaffirm  or  renew  its  terms,  so  as  then  and  there, 
by  the  meeting  of  their  minds,  to  make  a  contract,  and  then 
payment  is  made  upon  the  contract,  the  statute  is  complied 
with.  Such  was  not  this  case.  Here,  when  the  payment  was 
made,  it  does  not  even  appear  that  the  contract  was  mentioned. 
The  money  was  paid  toward  the  hops.  The  purchaser  was 
not  then  bound  and  may  not  have  intended  to  bind  himself. 
He  may  have  intended  to  leave  the  contract  where  the  law 
actually  does  leave  it,  not  enforceable  against  him.  If  such  a 
payment  answers  the  requirement  of  the  statute,  then  it  is 
impossible  for  any  purchaser  to  make  a  subsequent  payment 
toward  goods  purchased  or  upon  a  prior  contract  of  purchase, 
which  shall  not  be  a  compliance  with  the  statute ;  and,  thus, 
the  words "  at  the  time,"  in  this  clause  of  the  statute  can 
have  no  meaning  or  effect. 

I  am,  therefore,  of  opinion,  that  the  plaintiff  should  have 
been  nonsuited,  and  the  judgment  must  be  reversed  and  new 
trial  granted,  costs  to  abide  event. 

All  concur. 

Judgment  reversed. 
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liii  330  Charles  Eaton,  by  liis  Guardian,  etc.,  Respondent,  v.  The 
Delaware,  Lackawanna  and  Western  Railroad  Com- 
pany, Appellant. 

r  Railroad  companies  have  the  right  to  make  a  complete  separation  between 
their  freight  and  passenger  business.  Where  this  is  done  the  con- 
ductor of  a  freight  train  has  such  general  authority  only  as  is  incidental 
to  the  business  of  moving  freight,  and  no  power  whatever  as  to  the 
transportation  of  passengers  Nand  notice  of  this  limited  authority  will 
be  implied  from  the  nature  and  apparent  division  of  the  bosineas. 

The  presumption  is  that  a  stranger  riding  upon  a  freight  train  is  not  legally 
a  passenger,  and  is  not  lawfully  upon  the  train ;  and  no  liability  for  neg- 
ligence can  be  imposed  upon  the  company  as  to  him,  unless  the  special 
circumstances  of  the  case  rebut  this  presumption. 

Plaintiff  was  invited  by  the  conductor  of  a  coal  train  upon  defendants 
road  to  ride  upon  the  train  with  a  promise  to  get  him  employment  as  a 
brakeman.  Ko  passenger  car  was  attached  to  the  train,  but,  aside  from 
the  coal  cars,  simply  a  *'  caboose  "  for  the  carriage  of  train  implements 
and  the  accommodation  of  defendant's  employes,  in  which  plalntlif 
was  invited  to  and  did  ride.  Through  the  negligence  of  defendanf  s 
employes  the  train  was  run  into  by  another  and  plaintiff  injured.  In 
an  action  to  recover  damages  it  appeared  that,  by  a  regulation  of  defend- 
ant, printed  for  the  use  of  employes,  passengers  were  forbidden  to  ride 
on  coal  trains;  of  this  plaintiff  had  no  actual  notice.  It  did  not  appear 
that  passengers  were  either  habitually  or  occasionally  permitted  to  ride 
in  the  caboose.  The  court  instructed  the  Jury,  in  substance,  that  if 
plaintiff  was  upon  the  train  with  the  assent  of  the  conductor  and  with- 
out being  informed  of  the  regulation,  then  defendant  was  liable.  Held 
(Earl,  C,  dissenting),  error;  that  there  was  nothing  in  the  attendant 
circumstances  indicating  an  apparent  authority  in  the  condnctor  to 
create  between  the  parties  the  relation  of  passenger  and  carrier,  cv  to 
make  an  arrangement  for  plaintiff's  employment  as  a  brakeman ;  and 
that  the  facts  did  not  establish  that  plaintiff  was  lawfully  upon  the 
train. 

Dunn  V.  O.  T,  R  Ch.  (68  Me.,  187;  10  Am.  L.  R  [N.  8.],  eSd)  qnestioDed 
and  distin^cuished. 

(Argued  January  14,  1874;  decided  May  term,  1874) 

• 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  aflSrming  a 
judgment  in  favor  of  the  plaintiff,  entered  upon  a  verdict, 
and  affirming  an  order  denying  a  motion  for  a  new  triaL 
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This  action  was  to  recover  damages  for  injuries  sustained 
by  the  plaiutiff  hj  a  collision  upon  defendant's  road. 

The  material  facts  are  as  follows:  In  April,  1869,  the 
plaintiff,  with  two  other  young  men,  was  walking  along 
the  track  of  defendant's  road,  toward  New  York;  a  coal 
train  came  along  with  a  large  number  of  coal  cars; 
there  was  a  caboose  at  the  end  of  the  train,  with  accom- 
modations for  the  employes  of  the  road  and  their  tools 
and  implements.  As  the  train  was  passing  slowly  the  con- 
ductor came  to  the  back  end  of  the  caboose  and  beckoned  to 
the  young  men  to  get  on.  They  got  on  and  entered  the 
caboose,  being  then  about  fifty  miles  from  New  York.  After 
they  had  been  in  the  caboose  for  a  short  time,  the  conductor 
came  to  them  and  said  that  the  railroad  company  was  in 
want  of  brakemen,  and  that  if  they  would  return  with  him 
to  Phillipsburgh  he  would  endeavor  to  procure  situations  for 
them  as  brakemen.  They  consented ;  and  when  that  train 
reached  its  destination  the  conductor  told  them  to  remain  in 
the  caboose.  This  they  did ;  and  in  a  short  time  this  caboose 
and  a  train,  under  the  charge  of  the  same  conductor,  started 
upon  the  return  toward  Phillipsburgh  ;  and,  when  it  reached 
Waterloo  station,  it  was  stopped  upon  the  main  track. 
The  conductor  knew  another  train  was  following,  and 
that  it  was  his  duty  to  send  a  flagman  back  with  a 
red  light ;  but  he  neglected  to  do  so.  The  flagman  was 
asleep  in  the  caboose,  and  no  signal  was  given  or  light 
displayed.  The  following  train  came  up  rapidly,  and  ran 
into  the  caboose,  breaking  it  in  pieces  and  severely  injur- 
ing plaintiff.  There  was  a  printed  regulation  of  the  railroad 
company,  for  the  use  of  its  employes,  forbidding  passengers 
to  ride  upon  coal  trains ;  but  of  this  regulation  plaintiff  had 
no  actual  notice.  No  evidence  was  given  tending  to  show 
that  persons  not  in  defendant's  employ,  either  habitually  or  at 
any  other  occasion,  save  this,  were  allowed  to  ride  in  the 
"  caboose." 

The  court  charged,  in  substance,  that  if  plaintiff  was  on 
the  train  with  the  conductor's  assent,  in  ignorance  of  the 
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regulation  of  the  company,  then,  the  company  was  liable,  and 
that  the  question  turned  upon  the  fact  whether  this  r^ola- 
tion  was,  in  point  of  fact,  communicated  to  plaintiff.  To 
which  defendant's  counsel  duly  excepted. 

Hamilton  Odell  for  the  appellant.    Plaintiff  was  not,  in 
any  legal  sense,  a  passenger  on  defendant's  road.    (S.  &  R. 
on  Neg.,  §  262 ;  2  Bouv.  Diet.,  297 ;  BuffeU  v.  T.  and  B. 
R.  R.  Co,,  40  N .  Y.,  171 ;    U.  P.  R.  Co.  v.  J^iehols,  11  Am. 
L.  Reg.  [N.  S.],  85;  P.  and  R.  R.  R.  Co.  v.  Derb^,  11 
How.  [U.  S.],  468 ;  Nolton  v.  West.  R.  R.  Co.,  15  N.  Y., 
449 ;  Ri^sell  v.  M.  S.  R.  R.  Co.,  22  id.,  307;  Todd  v.  O. 
C.  Co.,  3  Al.,  18;  G.  N.  R.  Co.  v.  Jlarrisofi,  26  Eng.  L. 
and  E.,  443 ;  JVew  World  v.  King,  16  How.  [U.  S.],  469.) 
Defendant  had  a  right  to  prohibit  carrying  passengers  on 
its  coal  trains.    {Nicholson  v.  Erie  R.  Co.,  41  N".  Y.,  530 ; 
Thurman  Y,  Wells,  18  Barb.,  516;  Bechman  v.  Shaitse^  5 
Rawle,  187 ;  Elkins  v.  B.  and  M.  R.  R.  Co.,  23  N.  H.,  275 ; 
SewdU  V.  AUen,  6  Wend.,  335,  350,  360 ;  City  Bk.  v.  N.  StH. 
Co.,  3  Story,  33 ;  Lygo  v.  Newbold,  9  Exch.,  302.)    A  master 
is  only  chargeable  with  the  acts  of  his  servant  when  he  acts 
within  the  execution  of  the  authority  the  master  gave  him. 
{Uotidit  V.  Baldwin,  21  N.  Y.,  222 ;  Aycrigg  v.  If.  T.  and 
E.   Co.,  1  Vroom,  460 ;  Nixmi  v.  Palmer,  8  N.  Y.,  398 ; 
Bush  V.  Cole,  28  id.,  269  ;  Satterlee  v.  Groai,  1  Wend.,  273  ; 
Lygo  V.  Newhold,  9  Exch.,  302  ;  Mussey  v.  Buchu,  3  Cush., 
517;  Esp.  Dig.,  622;   Reynolds  y.  Tappan,  15  Mass.,  370.) 
A  special  agent  with  limited  powers  cannot  bind  his  princi- 
pal beyond  the  precise  limits  of  his  authority.    {Lighibody  v. 
N.  A.  Ins.  Co.,  23  Wend.,  23 ;  Rossiter  v.  Rossiter,  8  id., 
494 ;  Scott  v.  McOrath,  7  Barb.,  53 ;  tHephenson  v.  Har.  R, 
R.  Co.,  2  Duer,  341 ;  Mali  v.  Lord,  39  N.  Y.,  381 ;  Munn 
V.  Coram.  Co.,  15  J.  R.,  43 ;  Reals  v.  Allen,  18  id.,  363 ; 
Andrews  v.  Knedand,  6  Cow.,  354 ;  Wilson  v.  Oen.  In%.  Co^ 
14  N.  Y.,  418 ;  Adriance  v.  Roome,  52  Barb.,  399 ;  Thames 
Co.  V.  Hov^.  Co.,  24  Conn.,  40.)    The  conductor  of  the  coal 
train  was  only  defendant's  servant  for  a  special  purpose. 
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{Stow  V.  Wysej  7  Conn.,  219 ;  Ifew  World  v.  Kinff,  16  How. 
[U.  S.],  469  ;  Abb.  on  Ship.,  124,  125,  marg. ;  City  Bh.  v. 
Nav.  Co.^i  2  Story,  46 ;  Reynolds  v.  Twppan^  15  Mass.,  370 ; 
Walter  v.  Brewer^  11  id.,  99 ;  Haack  v.  Fearing^  35  How., 
459 ;  Satterlee  v.  Groat^  1  Wend.,  572  ;  Merritt  v.  Walsh,  32 
N.  Y.,  685 ;  Johnson  v.  Concord  Co.,  46  N.  H.,  213 ;  Thur- 
man  v.  Wells,  18  Barb.,  516.)  The  conductor  being  a  special 
agent  plaintiff  acted  at  his  own  peril,  and  was  bound  to  inquire 
into  the  nature  and  extent  of  his  authority.  (Story  on  Ag., 
§  133 ;  Snow  v.  Perry,  9  Pick.,  542 ;  Fisher  v.  Camphdl,  9 
Porter,  210 ;  Schimmelpennich  v.  Bayard,  1  Pet.,  290 ; 
Thur^nan  v.  WeUs,  18  Barb.,  518,  519 ;  Sage  v.  Shermaai, 
Lalor's  Sup.,  1 50 ;  Adriance  v.  Roome,  52  Barb.,  399 ; 
Dabney  v.  Stvvens,  46  How.,  346;  Johnson  v.  Concord 
Co.,  46  N.  H.,  213,  220.)  The  fact  that  plaintiff  did  not 
pay  fare  is  material.  {Robertson  v.  Erie  Co.,  22  Barb., 
91.)  Plaintiff  was  on  defendant's  train  without  its  con- 
sent; it  owed  him  no  duty,  and  was  guilty  of  no  negli- 
gence toward  him.  ( Wilkinson  v.  Fairrik  32  L.  J.,  73 ; 
Zoelnsch  v.  Tarheli,  10  Al.,  385;  Cox  v.  Market  Co.,  9  Am. 
L.  Reg.  [K  S.],  103 ;  Gillis  v.  Fa.R.  R.  Co.,  8  id.,  729 ; 
Barker  v.  iT.  T.  C.  R.  R.  Co.,  24  N.  T.,  599 ;  Nicholson  v. 
Erie  R,  Co.,  41  id.,  330 ;  M%mger  v.  Ton.  Co.,  4  id.,  349 ; 
R<rulston  v.  Clark,  3  E.  D.  S.,  366 ;  Terry  v.  N.  T.  C.  Co., 
22  Barb.,  574 ;  Blythe  v.  Topham,  Cro.  Jac,  158  ;  Eowla/nd 
V.  Vincent,  10  Met.,  371 ;  B%bsh  v.  Brainerd,  1  Cow.,  78 ; 
Carroll  v.  N.  H.  Co.,  1  Duer,  571 ;  5  Den.,  267 ;  22  Barb., 
574 ;  M(/rse  v.  A.  and  S.  Co.,  10  id.,  621.) 

Frederic  A.  Ward  for  the  respondent.  Plaintiff  was  law- 
fully upon  defendant's  train,  and  it  was  its  duty  to  transport 
him  with  due  care  and  skill.  {Edgerton  v.  N.  Y.  and  H.  R. 
R.  Co.,  39  N.  Y.,  227;  NoUon  w.West.  R.  R.  Co.,  15  id., 
447,  449 ;  Bissdl  v.  M.  S.  R.  R.  Co.,  22  id.,  307 ;  Perkins 
V.  N.  Y.  C.  R.  R.  Co.,  24  id.,  200 ;  Nicholson  v.  Erie  R.  Co., 
41  id.,  525 ;  Coggs  v.  Bernard,  Ld.  Ray.,  909.)  The  fact 
that  plaintiff  was  riding  gratuitously  does  not  alter  the  case. 
SICKEL&  -  Vol.  XII.      49 
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(Wells  V.  iT.  T.  C.  B.  E.  Co.,  24  N.  Y.,  193  ;  P.  andE.R. 
H.  Co.  V.  Derh/j  14  How.  [U.  S.],  468  ;  ZoveU  v.  Salem  JL 
JR.  Co.,  9  Al.,  557 ;  Thomas  v.  Winchester,  2  Seld.,  401,  404^ 
409;  PerhinsY.N.  T.  C.  B.  B.  Cb.,  24  N. T.,  200;  NoUan 
V.  West.  B.  B.  Co.,  15  id.,  444.)  Had  plaintiff  been  a  tres- 
passer he  wonld  have  had  a  right  to  be  protected  from  a 
reckless  exposure  of  his  life  to  danger.  {Sawyer  v.  Jackeon, 
5  N.  T.  L.  0.,  380 ;  Johnson  v.  Patterson,  14  Conn.,  1 ; 
Paige  v.  Oardi/ner,  19  id.,  507 ;  Bird  v.  HdUbrook,  4  Bing., 
628  ;  Lynch  v.  Hardin,  1  Ad.  &  E.  [N.  S.],  30 ;  Daly  v.  N. 
and  W.  B.  B.  Co.,  26  Conn.,  591 ;  Thomas  v.  Winchester,  2 
Seld.,  401.)  The  conductor  of  a  train  of  cars  is  invested 
with  general  authority  and  discretion,  and  his  acts  bind  his 
employers.  {Cla/rk  v.  Eighth  Ave.  B.  B.  Co.,  36  N.  Y.,  135 ; 
CarroU  v.  N.  Y.  and  N.  R.  B.  B.  Co.,  1  Duer,  580 ;  SibL 
New  World  v.  King,  16  How.,  469.)  The  acts  of  the  con- 
ductor were  merely  negligent,  and  for  such  acts  an  emplox'er 
is  always  liable.  {Isaacs  v.  Third  Ave.  B.  B.  Co.,  47  N.  Y., 
126 ;  Lack.  B.  B.  Co.  v.  Chenewith,  52  Penn.,  383 ;  Weed  v. 
Pan.  B.  B.  Co.,  17  N.  Y.,  368 ;  Sanford  v.  Eighth  Ave.  B. 
B.  Co.,  23  id.,  346 ;  P.  and  B.  B.  B.  •  CoT  v.  Derby,  14 
How.,  468 ;  Ca^ol  v.  N.  T.  and  N.  H.  B.  B.  Co.,  1  Duer, 
580 ;  Spooner  v.  Bklyn.  City  B.  B.  Co.,  September,  1873.) 
Defendant's  regulation  prohibiting  passengers  from  riding  on 
coal  trains  not  having  been  communicated  to  plaintiff  is  do 
defence.  (Z.  and  M.  B.  B.  Co.  v.  Montgomery,  7  Ind.,  476 ; 
Zemp  V.  W.  and  M.  B.  B.  Co.,  9  Eich.  [S.  C],  84 ;  Perkins 
V.  N.  T.  C.  B.  B.  Co.,  24  N.  Y.,  201 ;  Clark  v.  Eighth  Ave. 
B.  B.  Co.,  36  id.,  135 ;  Penn.  B.  B.  Co.  v.  MeCloskey,  23 
Penn.,  532 ;  Carrol  v.  N.  T.  and  N.  H.  B.  B.  Co.,  1  Duer, 
579 ;  P.  and  B.  B.  B.  Co.  v.  Derby,  14  How.,  468 ;  SleatA 
V.  Wilson,  9  C.  &  P.,  607 ;  Eadencamp  v.  Second  Ave.  B.  B. 
Co.,  1  Swe.,  500 ;  Dtmn  v.  O.  T.  B.  Co.,  68  Me.,  187 ;  Shear, 
on  Neg.,  324 ;  19  Wend.,  234.) 

Dwight,  C.    The  real  inquiry  in  the  present  action  ia, 
whether,  under  the  circumstances  of  the  case,  tlie  relation  of 
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oommbn  carrier  and  passenger  existed  between  the  plaintiff 
and  defendant.  If  that  can  be  established,  it  is  plain  that 
the  negligence  of  the  conductor  was  snch  as  to  make  the 
defendant  liable  for  the  plaintiff's  injuries.*  It  must,  how- 
ever, appear  that  the  defendant  was  under  a  duty  to  the 
plaintiff  to  exercise  care  toward  him.  That  duty  can  only 
spring  up  from  acts  of  the  conductor  causing  the  relation  of 
common  carrier  and  passenger  to  exist  between  the  parties. 
It  is  now  well  settled  that  liability  in  such  cases  is  to  be 
derived  from  a  pre-existing  duty  or  obligation  on  the  part  of 
the  principal.  In  that  case  the  negh'gence  of  the  servant 
whom  he  employs  to  discharge  the  duty  or  obligation  is 
imputable  to  himself,  so  as  to  render  him  responsible.  {Smith 
V.  Dock  Cornpany,  L.  R.  [3  0.  P.],  326 ;  CoUis  v.  Sdden,  id., 
495  ;  Nicholson  v.  Erie  Railway  Company^  41  N.  Y.,  525, 
and  cases  cited  in  opinion  of  Earl,  Ch.  J.) 

The  solution  of  the  questions  at  issue  is  not  to  be  sought  in 
the  rules  of  law  appertaining  to  common  carriers.  It  must 
be  obtained  from  the  principles  of  the  law  of  agency.  The 
true  inquiry  is,  whether  the  conductor,  as  an  agent  of  the 
defendant,  had  the  power  to  take  the  plaintiff'  upon  the  train 
in  such  a  way  as  to  bind  the  defendant  as  a  carrier  to  him  as  a 
passenger.  The  facts  of  the  case,  so  far  as  it  is  necessary  to 
consider  them,  are  briefly  these ;  they  are  stated  in  the  form 
most  favorable  to  the  plaintiff:  He,  being  then  under  twenty- 
one  years  of  age  was,  with  two  other  boys,  walking  toward  his 
home  on  the  railroad  track,  and,  having  been  passed  by  a  coal 
train,  moving  slowly,  was  beckoned  by  the  conductor  in 
charge  of  it,  who  was  then  on  the  rear  car,  a  caboose  (to  be 
hereafter  described),  to  get  upon  the  train.  The  plaintiff 
and  his  associates  acted  accordingly.  The  conductor,  after- 
ward, solicited  them  to  go  with  him,  upon  his  return  trip,  to  a 
place  called  Phillipsburgh,  where  he  would  procure  for  them 
situations  as  brakemen.  They  went  Veith  him.  The  train, 
toward  morning,  stopped  on  the  track  at  a  point  where  there 
was  a  sharp  curve  in  the  road.  The  conductor  was  guilty  of 
negligence,  in  not  sending  back  a  flagman,,   to  warn  an 
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approaching  train.  No  signal  was  given,  nor  was  any 'light 
exposed  for  this  purpose.  A  collision  occurred,  by  which  the 
plaintiff  sustained  serious  injury,  without  negligence  on  his 
part.  The  rear  c*ar,  or  "  caboose,"  in  which  the  plaintiff  was 
at  the  time  of  the  injury,  was  supplied  with  a  stove,  and  there 
were  boxes  running  up  and  down  the  car,  in  which  the  tools, 
etc.,  of  the  employes  of  the  road  were  kept.  The  car  was 
also  used  as  a  place  of  deposit  for  lanterns,  couplings,  etc. 
The  boxes  had  covers  on  which  persons  could  sit.  The  car 
was,  in  substance,  a  store-room,  and  used  for  carrying  pro- 
visions while  the  train  was  on  the  road.  These  arrangements 
were  made  for  the  convenience  of  the  defendant's  servants, 
and  the  car,  really,  carried  train  equipments.  There  was  no 
evidence  that  passengers,  either  habitually  or  occasionally 
(except  in  the  present  instance),  rode  in  the  caboose.  There 
was  a  regulation  of  the  defendant,  printed  on  the  tables 
intended  for  the  use  of  its  employes,  tliat  passengers  were 
forbidden  to  ride  on  coal  trains.  Disobedience  of  this  mle^ 
if  known  to  the  defendant,  was  followed  by  a  discharge  of 
the  employe  so  offending.  Of  this  regulation  the  plaintiff 
had  no  actual  notice,  and  it  was  not  put  up  in  the  ^'  caboose.'* 
The  plaintiff  paid  no  fare,  nor  was  any  demanded  of  him. 
The  question  submitted  to  the  jury  at  the  trial  was,  whether 
the  plaintiff  was  informed  of  the  regulation  referred  to ;  and 
they  were  instructed,  that  if  they  should  answer  that  in  the 
negative,  the  plaintiff  could  recover.  To  this  direction 
exception  was  taken  by  the  defendant. 

In  xsonsidei'ing  the  effect  of  these  facts,  it  should  be  pre- 
mised that  railroad  companies,  like  other  common  carriers, 
have  a  right  to  make  reasonable  regulations  as  to  the  man 
agement  of  their  business.  While  they  may,  if  they  see  fit, 
have  the  freight  and  passenger  business  carried  on  upon  a 
single  train,  under  one  management,  they  may  also  com- 
pletely separate  their  transactions  by  arranging  them  in  dis- 
tinct departments.  They  may  thus  have  an  engineer,  brake- 
men  and  a  conductor,  whose  duties  shall  be  confined  solely  to 
the  management  of  a  freight  train.    Such  a  conductor,  though 
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bearing  the  same  name  as  the  general  manager  of  a  passenger 
train,  would  have  quite  diflFerent  powers.  The  law  would,  in 
general,  only  confer  upon  him  such  authority  as  was  inci- 
dental to  the  business  of  moving  freight;  and  no  power 
whatever  as  to  the  transportation  of  passengere.  This  would 
clearly  be  the  case  if  a  person  applying  to  be  a  passenger  on 
a  freight  train  had  actual  notice  of  the  division  of  the  busi- 
ness. In  the  great  tmnsactions  of  commercial  corporations, 
convenience  requires  a  subdivision  of  their  operations  among 
many  different  agents.  Each  of  these  may  have  a  distinct 
employment,  and  become  a  general  agent  in  his  particular 
department,  with  no  powers  beyond  it.  He  is  only  identi- 
fied with  the  principal  to  that  extent.  ^Notice  to  such  an 
agent  would  only  be  notice  to  the  principal  in  respect  to  the 
department  in  which  he  acted,  (1  Parsons  on  Contracts,  76 
[5th  ed.] ;  see  Story  on  Agency,  §§  1 7,  167,  where  the  dis- 
tinction between  a  strict  general  agent  and  one  for  a  particu- 
lar purpose  is  considered  ;  see  §  131  as  to  his  powers ;  also, 
1  Parsons  on  Contracts,  76.)  These  general  propositions  will 
scarcely  be  disputed. 

The  remaining  inquiry  is,  whether  notice  to  a  supposed 
passenger  will  not  be  implied  from  the  nature  and  apparent 
division  of  the  business.  It  would  seem  so.  The  matter  will 
be  simplified  by  supposing,  in  the  outset  of  the  discussion,  that 
this  had  been  a  coal  train  without  any  "caboose"  attached. 
Under  such  circumstances,  although  a  wayfarer  had  taken  a 
gratuitous  ride,  with  the  conductor's  assent,  upon  one  of  the 
coal  vans,  happening  for  the  moment  to  be  empty,  so  that  he 
could  improvise  a  seat,  he  could  scarcely  be  deemed  a  passenger, 
and  the  defendant,  as  to  him,  a  carrier.  The  presumption  is 
that  a  person  on  a  freight  train  is  not,  legally,  a  passenger ; 
and  it  lies  with  him  who  claims  to  be  one,  to  take  the  bur- 
den of  proof  to  show  that,  under  the  special  circumstances  of 
the  case,  the  presumption  has  been  rebutted.  So,  if  a  stage- 
coach proprietor  should  regularly  carry  his  passengers  in  a 
stage  and  their  baggage  in  a  wagon,  there  would  be  a  fair  pre- 
sumption that  the  wagon  was  not  intended  for  passengers, 
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though,  under  special  circumstances,  it  might  be  used  in  that 
manner.  A  person  asserting  that  he  was  a  passenger,  though 
riding  in  the  baggage-wagon,  would  be  bound  to  prove  it.  In 
both  these  cases,  the  distinction  between  the  passenger  and 
the  freight  business  would  be  so  marked  by  the  external  signs 
of  classification,  that  any  person  of  ordinary  prudence  would 
take  notice  of  it.  This  would  be  equivalent  to  actual  notice, 
and  the  burden  of  proof  would  devolve  upon  him  to  show 
that  the  carrier  had  relaxed  his  rule.  {Robertson  v.  New 
York  and  Erie  Rail/road  Co.^  22  Barb.,  91.) 

The  question  now  recurs,  whether  there  is  anything  in  the 
facfts  of  die  present  case  to  rebut  the  presumption  whidi 
would  naturally  be  derived  from  the  separation  of  the  defend- 
ant's coal  business  from  its  other  transactions.  If  so,  it  mast 
be  in  the  authority  of  the  conductor,  as  a  general  agent  of  the 
defendant,  or  in  the  appearance  of  the  caboose  as  fitted  up  for 
the  transportation  of  passengers,  or,  in  the  conductor's  invita- 
tion or  suggestion,  as  to  the  plaintifiPs  employment  as  a  brake- 
man.  It  is  a  fallacy  to  argue  that  a  conductor  is  a  general 
agent  for  this  purpose,  assuming  that  his  power  would,  as  a  rale, 
place  him  under  the  class  of  general  agents ;  he  only  holds 
tliat  position  for  the  numagement  of  a  freight  train.  The 
fact  that  the  same  word,  ''  conductor,"  is  used  to  designate 
servants  in  two  kinds  of  business,  which  the  defendant  has 
made  perfectly  distinct,  tends  to  confusion.  There  is  no  real 
analogy  between  the  duties  of  a  conductor  of  a  passenger 
train  and  those  of  the  manager  of  a  strict  freight  train.  A 
difierent  class  of  men  would  naturally  be  employed  in  the 
two  cases.  The  defendant  has  a  right  to  assign  specific 
duties  to  the  one  distinct  from  those  performed  by  the  oth^*. 
It  is  a  familiar  rule  in  such  a  cacie,  that  an  agent  cannot 
increase  his  powers  by  his  own  acts ;  they  must  always  be 
included  in  the  acts  or  conduct  of  the  principal.  (Jifor- 
vin  V.  Wither,  52  N.  Y.,  270,  273.)  No  act  of  a  con- 
ductor of  a  freight  train  will  bind  the  company  as  to  car- 
rying passengers,  unless  the  principal  in  some  way  assents  to 
it.     In  the  present  case,  it  was  distinctly  proved  tliat  the 
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company  forbade  the  act,  and  there  was  no  evidence  of  any 
form  of  aasent  to  its  exerdse,  except  that  which  may  be 
inferred  from  the  use  of  the  caboose. 

The  caboose  was  not  fitted  up  in  the  manner  usaal  in 
passenger  cars.  Its  general  appearance  showed  it  to  be 
exclusively  designed  for  the  use  of  the  defendant's  servants. 
The  plaintiff  could  not  have  been  misled  as  he  paid  no  fare. 
The  conclusion  is,  that  ther^  was  nothing  in  the  attendant 
circumstances,  in  the  present  instance,  to  ^how  that  the  con- 
ductor could,  by  inviting  the  plaintiff  to  get  upon  the  train, 
create  between  him  and  the  detendant  the  relation  of  passen- 
ger and  carrier. 

The  result  is  supported  by  the  adjudged  cases.  In  Lygo  v. 
Ntwhdd  (9  Exch.,  302)  the  plaintiff  contracted  with  the 
defendant  to  carry  certain  goods  for  her  in  his  cart.  The 
defendant  sent  his  servant,  who,  without  the  defendant's 
authority,  permitted  the  plaintiff  to  ride  in  the  cart.  On  the 
way,  the  cart  broke  and  the  plaintiff  was  injured.  It  was 
held  that  the  defendant  had  not  contracted  with  the  plaintiff 
to  carry  her,  and  that  he  was  not  liable.  The  Supreme  Court 
of  Maine  have  sought  to  weaken  the  force  of  this  case  by  the 
assertion  that  it  was  not  the  case  of  a  common  carrier.  (Dunn 
v.  Grand  Trunk  Sailway  Oo.j  58  Ma,  187 ;  10  Amer.  Law 
Reg.  [N.  S.],  623.)  The  criticism  seems  to  be  unfounded,  as  the 
question  here  at  issue  does  not  respect  the  duties  of  a  qommon 
carrier  to  a  passenger,  but  is  the  preliminary  one,  whether 
the  plaintiff  is  a  passenger.  This  depends  upon  the  law  of 
agency,  and  to  this  the  decision  in  Zygo  v.  Nefwbold  is  strictly 
applicable.  Mhms  v.  B.  and  M.  R.  R.  Co.  (23  N.  H.  275) 
is  favorable  to  the  defendant.  The  railway  company  in  that 
case  had  a  regulation  prohibiting  the  carriage  of  freight  on 
passenger  trains.  It  was  held,  that  as  it  had  not  authorized 
or  acquiesced  in  any  deviation  from  the  regulation,  and 
had  received  no  compensation  for  the  carriage  of  the  goods, 
it  was  not  liable.  Reference  may  also  be  made  to  the  author- 
ities establishing  the  proposition,  that  wherever  an  agent  has 
powers  over  a  definite  subject  he  cannot  by  his  own  act  extend 
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his  powers  to  other  subjects,  even  of  a  cognate  character. 
Notice  to  the  person  dealing  with  him  is  immaterial.  {B&nt- 
did  V.  Martin^  36  Barb.,  288 ;  GUberi  v.  Beach,  6  Bosw., 
445 ;  8  N.  T.,  222 ;  11  id.,  482.)  The  case  of  Latorencs^ 
burgh  and  Miss.  R,  R.  Co,  v.  Montgomery  (7  Ind. 
[Port.],  476)  is  not  opposed  to  these  views.  The  only 
point  bearing  on  the  present  subject  was,  whether  the 
court  below  erred  in  not  instructing  the  jury  that  a  rail- 
road company  is  not  liable  for  an  injury  which  may  happen 
to  a  person  who  takes  passage  on  a  train  engaged  in  transport- 
ing gravel  and  not  engaged  in  carrying  passengers.  The 
court  properly  held  that  the  req^uest  for  this  instruction  was 
too  broad.  It  added :  "  In  the  cafec  of  Fitzpatrick  v.  New 
Albany  amd  Salem  R.  R.  Co,  (id.,  436)  we  decided  that  a 
person  riding  on  a  gravel  train  might,  under  cei-tain  circum- 
stances, I'ecover  for  an  injury  occasioned  by  a  collision. 
Besides,  the  last  qualification  of  the  proposed  instruction 
was  calculated  to  mislead  the  jury,  as  it  appeared  that  the 
company  had  carried  passengers  in  gravel  trains  in  a  number 
of  instances."  (P.  477.)  This  decision,  owing  to  the  special 
grounds  upon  which  it  was  placed,  has  no  bearing  on  the 
present  case,  the  factB  being  materially  different.  The  case 
of    Dunn    v.    JTie    Grand  Trunk  Railway   Co.    (supra)^ 

m 

in  its  precise  facts,  is  not  opposed  to  the  theory  adopted 
in  the  case  at  bar.  The  plaintiff  had  paid  his  fare 
and  entered  the  "  saloon  "  car  of  a  freight  train,  contrary  to 
the  regulations  of  the  company,  but  with  the  knowledge  of 
the  conductor.  The  company  was  held  liable.  The  case 
differs  from  the  one  at  bar  in  two  respects :  payment  of  fere 
and  the  attachment  of  a  '*  saloon  car."  What  that  was  is  not 
precisely  stated.  It  may  be  assumed  to  be  one  fitted  up  for 
the  accommodation  of  passengers.  It  might  thus,  perhaps, 
be  inferred  that  the  defendant  had  assented  to  a  relaxation  of 
its  rules.  The  reasoning  of  the  case  is  disapproved  by  a 
well  known  text  writer  upon  railways  (Judge  Redfield),  and 
is  unsatisfactory.  The  principle  there  acted  upon  is  not  to 
be  extended  beyond  the  precise  facts  of  the  case. 
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The  only  other  point  to  be  considered  is  whether  the  sug- 
gestion of  the  conductor  that  the  plaintiff  might  secure 
employment  as  a  brakeman  if  he  would  go  with  him  to 
Phillipsburgh,  is  of  such  a  character  as  to  impose  a  liability 
Bpon  the  defendant.  The  same  general  course  of  reasoning 
already  resorted  to  is  applicable.  The  employment  of  brake- 
men  is  no  part  of  the  ordinary  duty  of  a  conductor.  The 
company  gave  him  no  power  to  make  any  arrangement  of 
the  kind.  Even  if  his  suggestions  had  been  influential  in 
former  cases,  the  plaintiff  had  not  acted  upon  that  fact.  The 
defendant  had  not  beld  him  out  as  having  authority.  The 
testimony  on  this  branch  of  the  case,  most  favorable  to  the 
plaintiff,  is  that  the  conductor  told  the  plaintiff  that  if  he 
wanted  work  and  would  go  back  to  Phillipsburgh  he  was  sure 
of  a  situation,  or  that  he  would  get  him  a  situation,  and 
promised  that  he  should  be  a  brakeman  on  the  road.  It 
appeared,  however,  that  the  conductor  had  no  authority  to 
employ  brakemen,  this  part  of  the  business  being  intrusted 
to  an  employe  termed  a  ^'  train  dispatcher."  Looking  at  this 
testimony  in  the  most  favorable  light  it  is  only  an  instance  of 
an  agent  having  defined  authority,  making  representations 
beyond  the  scope  of  his  agency.  It  is  not  one  of  those  cases 
where  he  has  an  apparent  authority,  including  the  act  in 
question,  but  owing  to  a  secret  fact  does  not  have  it  in  the 
particular  case.  {North  Rwer  Bank  v.  Aymar^  3  Hill,  262 ; 
Farmers  cmd  Mechanicf?  Bank  v.  ButoKerB  a/nd  Droverf? 
Bank,  16  N.  Y.,  125,  128,  143 ;  Wiibeck  v.  Schuyler^  44 
Barb.,  469  ;  N.  F.  and  N.  H.  R.  R.  Co.  v.  Schuylei^,  34  N. 
Y.,  30 ;  Rawla  v.  De%hleT,  3  Keyes,  572.) 

On  the  other  hand  there  is  nothing  in  the  business  of  a 
conductor  which  could  lead  to  the  conclusion  that  he  had 
authority  to  make  contracts  with  persons  to  act  as  brakemen. 
His  apparent  duties  are  to  carry  forward  a  train  after  it  is 
organized.  The  business  of  organizing  it  is,  in  its  nature, 
wholly  distinct.  It  is,  in  fact,  committed  to  a  "  train  dis- 
patcher." Under  such  circumstances  there  is  no  act  on  the 
part  of  the  defendant  by  which  he  can  be  estopped  from  shomng 
SiCKSLs  —  Vol.  XII.        60 
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the  conductor's  real  authority  any  more  than  a  commercial 
house  would  be  if  one  of  its  travelers,  in  the  course  of  a  journey, 
assumed  to  hire  a  clerk  to  do  business  for  his  employerB  at 
home.  Suppose  that  such  a  person,  while  driving  hi< 
employer's  carriage  in  the  course  of  his  business,  had  taken 
up  a  person  casually  met  on  the  highway  in  whom  he  became 
interested  and  to  whom  he  had  promised  employment  as  a 
clerk  with  the  intention  of  carrying  him  to  such  employer, 
would  the  employer  be  liable  for  the  negligent  driving  of  his 
traveler  whereby  the  promisee  was  injured  %  The  contention 
of  the  plaintifi*  must  go  to  the  length  of  maintaining  that  the 
company  was  bound  by  the  act  of  the  conductor  to  take  the 
plaintiff  into  its  service.  If  he  had  reached  his  destination 
without  injury  and  received  no  employment  he  would,  on  the 
principle  asserted  in  this  case,  have  an  action  against  the 
defendant  for  not  supplying  him  with  work.  The  conductor's 
authority  to  carry  can  only  be  incidental  to  his  power  to  make 
a  valid  engagement  for  the  plaintiff's  services.  The  admis- 
sion of  such  a  doctrine  would  subvert  familiar  rules  of  the 
law  of  agenoy.  It  cannot  be  that  it  is  law.  {Coohran  v. 
Newton^  5  Den.,  482 ;  Strmghmn,  v.  St.  Nichdaa  Ins.  Co.^  3 
Keyes,  280.) 

But  it  is  said  that  by  the  act  of  the  conductor  the  plain- 
tiff was  lawfully  on  the  train,  and  that  for  this  reason 
the  defendant  was  liable  to  him  for  the  negligence  of  its 
servants.  With  due  submission  this  is  simply  begging  the 
question.  The  plaintiff  could  only  be  "  lawfully  "  on  the 
train  by  an  authorized  act  of  the  conductor.  The  question 
still  recurs,  had  the  conductor  the  authority  to  take  the  plain- 
tiff on  the  train }  If  not,  he  could  not  lawfMy  be  Uiera 
It  is  not  necessary  to  consider  whether  he  was  a  trespasser. 
It  is  enough  to  hold  that  a  duty  to  be  careful  toward  him 
could  only  spring  up,  on  the  part  of  the  defendant,  by  an  act 
on  the  conductor's  part  coming  within  the  scope  of  his  author^ 
ity.  It  has  already  been  abundantly  shown  that  there  was  no 
such  act. 

The  judgment  should  be  reversed. 
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Easl,  C.  (difisenting).  In  the  view  I  take  of  this  case  it  is 
not  necessary  to  determine  whether  the  plaintiff  was  strictly  a 
passenger  upon  defendant's  road,  or  whether  in  that  character 
he  can  maintain  this  action.  It  is  important  only,  to  determine 
whether  he  was  lawfully  there,  and  if  he  was  he  was  entitled 
to  protection  against  the  defendant's  willful  or  negligent  acts. 
That  he  was  lawfnlly  there,  I  think,  cannot  be  doubted. 
The  conductor  had  charge  of  the  train  and  invited  him  to  get 
on.  He  informed  him  that  the  defendant  was  in  want  of 
brakemen,  and  invited  him  to  ride  back  with  him  witii  a  view 
to  employment  in  that  capacity.  The  plaintiff  had  no  reason 
to  suppose  that  the  conductor  was  doing  an  unlawful  or 
unauthorized  act  in  extending  this  invitation  for  the  purpose 
mentioned,  or  that  he  was  a  trespasser  or  wrong-doer  in 
accepting  it.  I  think  no  authority  can  be  found  holding  that 
a  person,  under  such  circumstances,  is  unlawfully  or  wrong- 
fully upon  a  train ;  but  there  are  numerous  authorities  in  this 
and  other  States  holding  otherwise.  This  being  so,  there  is 
abundant  authority  for  holding  that  he  was  entitled  to  pro- 
tection against  the  willful  or  negligent  acts  of  the  defendant 
or  its  agents.  In  the  case  of  ZackawannaandBloam^nirgh 
Hailroad  Co.  v.  Chenewith  (52  Fenn.,  382),  at  the  request  of 
the  owner  of  a  freight  car,  the  agents  of  a  railroad  company 
attached  his  car  to  a  passenger  train,  contrary  to  the  rules 
and  instructions  of  the  company,  and  it  was  held  that  the  car 
was  not  unlawfully  on  the  road,  and  that  the  owner  was  enti- 
tled to  compensation  for  injury  from  negligence  to  which  the 
attaching  his  car  did  not  contribute.  In  Philaddphia  and 
Beading  Ra^road  Co.  v.  Derby  (14  How.  [U.  S.],  468)  the 
plaintiff  below  was  the  president  of  another  railroad  company 
and  a  stockholder  in  the  defendant,  and  he  was  invited  by 
the  president  of  the  defendant  to  ride  with  him,  not  in  the 
usual  passenger  cars,  but  in  a  small  locomotive  car  used  for 
the  convenience  of  the  officers  of  the  company ;  and  he  paid 
no  fare  for  his  transportation.  It  was  held  that  he  was  law- 
fnlly in  the  car,  and  that  he  could  recover  damages  for  inju- 
ries received  by  a  negligent  collision.     It  is  said  in  the  opin- 
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ion  of  the  court :  "  If  one  be  lawfully  on  the  street  or  high- 
way, and  another's  servant  carelessly  drives  a  stage  or  car- 
riage against  him  and  injures  his  property  or  person,  it  is  no 
answer  to  an  action  against  the  master,  for  such  injury,  either 
that  the  plaintiff  was  riding  for  pleasure,  or  that  he  was  a 
stockholder  in  the  road,  or  that  he  had  not  paid  his  toll,  or 
that  he  was  the  guest  of  the  defendant,  or  riding  in  a  car- 
riage borrowed  from  him,  or  that  the  defendant  was  the 
friend,  benefactor  or  brother  of  the  plaintiff.  These  argu- 
ments, arising  from  the  social  or  domestic  relations  of  life, 
may  in  somo  cases  successfully  appeal  to  the  feelings  of  the 
plaintiff,  but  will  usually  have  little  effect  when  the  defend- 
ant is  a  corporation  which  is,  itself,  incapable  of  such  rela- 
tions or  the  reci))rocations  of  such  feelings.  In  this  view  of 
the  case,  if  the  plaintiff  was  lawfully  on  the  road  at  the  time 
of  the  collision,  the  court  were  right  in  instructing  the  jury 
that  none  of  the  antecedent  circumstances  or  accidents  of  his 
situation  could  affect  his  right  to  recover."  In  CarroU  v, 
New  York  and  New  Haven  Railroad  Co.  (1  Duer,  57J)  a 
passenger  was  riding  in  a  baggage  car,  and  although  he  would 
not  have  been  injured  if  he  had  been  in  a  passenger  car,  yet, 
as  he  took  his  place  in  the  baggage  car  with  the  assent  of  ti)e 
conductor,  it  was  held  that  he  was  lawfully  there,  that  he  was 
not  a  trespasser  or  wrong-doer,  and  that  he  could  recover  for 
injuries  received  in  consequence  of  a  collision.  In  Tonor 
wanda  Railroad  Co.  v.  Munger  (5  Denio,  255)  and  Mtinger 
v.  Tonawanda  Railroad  Co.  (4  N.  Y.,  349)  the  action  was 
to  recover  for  two  oxen  killed  upon  the  railroad  by  a  passing 
train ;  and  it  was  held  that  no  recovery  could  be  had  because 
the  oxen  were  unlawfully  upon  the  railroad.  If  they  had 
been  lawfully  there,  no  matter  how  they  came  there,  the 
owner  could  have  recovered,  by  showing  negligence  on  the 
part  of  the  railroad  company.  In  Robertson  v.  The  New 
York  and  Erie  Rail/road  Co.  (22  Barb.,  91)  the  plaintiff  was 
badly  injured,  while  riding  upon  the  engine,  by  reason  of  the 
negligence  of  the  defendant.  The  plaintiff  had  no  right  to 
ride  upon  the  engine  and  he  knew  it.    It  was  held  that  he 
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oould  not  recover  because  be  was  unlawfully  on  tbe  engine ; 
and  be  was  nonsuited.  But  it  is  said,  in  tbe  opinion  of  tbe 
court,  tbat  if  be  bad  been  lawfully  tbere  be  could  not  bave 
been  properly  nonsuited.  In  Corrigcm  v.  Union  Sugar 
Refinery  (98  Mass.,  677)  defendant's  servant  carelessly  tbrew 
a  keg  out  of  a  window,  wbicb  bit  and  injured  tbe  plaintiff, 
who  was  in  a  passage-way  below ;  and  it  was  bold  tbat  tbe 
plaintiff  being  tbere  lawfully,  could  recover.  In  DrisooU  v. 
Newark  and  JRosendcUe,  etc.,  Co.  (37  N.  T.,  637)  tbe  intestate 
was  lawfully  in  tbe  vicinity  of  a  place  wbere  tbe  defendant's 
servants  were  engaged  in  blasting  rock,  and  be  was  killed  by  a 
stone,  tbrown  upon  bim  by  a  blast  discharged  without  giv- 
ing any  warning.  Tbe  plaintiff  recovered,  upon  tbe  ground 
tbat  tbere  was  a  negligent  act  on  tbe  part  of  tbe  defendant 
causing  tbe  death  of  tbe  intestate,  while  be  was  lawfully  in 
the  vicinity  of  tbe  blast.  This  whole  doctrine,  in  the  aspect 
in  which  I  am  now  considering  it,  received  considerable 
attention  in  the  case  of  Nicholson  v.  The  Erie  Eaihoay  Co. 
(41  N.  Y.,  525).  In  tbat  case  tbe  intestate  was  lawfully  upon 
tbe  defendant's  track,  crossing  it,  on  his  own  business,  by 
implied  permission  of  the  defendant.  He  was  struck  and 
killed  by  a  car,  wbicb  was  set  running  by  tbe  force  of  the 
wind,  the  car  not  having  been  blocked  or  in  any  way  fastened. 
It  was  held  tbat  the  defendant  was  not  liable,  because  it  did 
not  owe  to  tbe  intestate  tbe  active  duty  of  making  its  track 
safe  for  bis  crossing,  and  because  no  negligent  act  of  tbe 
defendant  bad  caused  or  contributed  to  tbe  accident  But 
tbe  decision  of  tbat  case  would,  manifestly,  bave  been  other- 
wise, if  any  negligent  act  of  the  defendant  bad  caused  or  con- 
tributed to  tbe  accident  —  as  if  its  servants  bad  negligently 
run  the  car  against  the  intestate. 

It  will  thus  be  seen  that  there  is  a  general  rule  tbat,  wher- 
ever a  person  or  bis  property  may  lawfully  be,  he  is  entitled 
to  protection  against  the  negligent  acts  of  another  causing 
him  injury  or  damage.  If  one  be  unlawfully  in  any  place, 
and  be  injured  in  consequence  of  being  tbere,  by  the  care- 
lessness of  another,  he  is,  generally,  without  remedy,  because 
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his  own  wrong  contributed  to  the  injury.  But  if  one  be  law- 
fully upon  a  highway,  upon  a  railroad,  or  in  a  railroad  oar, 
and  while  there,  without  any  contributory  negligence  on  his 
part,  he  be  injured  by  the  negligent  act  of  another,  he  has 
his  renaedy  for  the  injury.  So,  in  this  case,  it  matters  not 
how  the  plaintiff  came  where  he  was  at  the  time  of  the 
injury,  or  whether  he  was  in  the  caboose  or  upon  the  railroad 
track,  or  whether  he  was  strictly  a  passenger  and  entitled  to 
care  and  protection  as  such,  provided  he  was  lawfully  where 
he  was  at  the  time  of  the  accident.  His  right  to  recover  was 
established  when  he  proved  that  the  accident  was  occasioned 
by  the  careless  acts  and  conduct  of  defendant's  servants. 
If  the  plaintiff  was  not  a  passenger  and  entitled  to  care  and 
protection  as  such,  it  is  probably  true,  within  the  prin- 
ciples decided  in  the  case  of  Nicholson  v.  Erie  Hailway  Co. 
{supra),  that  he  could  not  have  recovered  for  any  injuries 
caused  to  him  by  defects  in  the  car  or  the  track,  and  that 
defendant  was  not  bound  to  protect  him  against  such  defects. 
In  such  case  he  was,  probably,  bound  to  use  the  car  and  the 
track  as  he  found  them  ;  but  the  defendant  could  not  claim 
exemption  from  liability  for  carelessly  running  a  train  against 
the  caboose  and  dashing  it  to  pieces,  and  thus  injuring  the 
plaintiff,  who  was  in  no  sense  a  trespasser  or  wrong-doer,  and 
whose  conduct  in  no  way  contributed  to  the  accident. 

The  judgment  should,  therefore,  be  affirmed,  with  costs. 

For  reversal,  Lorr,  Ch.  C,  Dwioht  and  Gray,  CC. 

For  affirmance,  Eabl,  0. ;  Keywolds,  C,  not  voting. 

Judgment  reversed. 
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OiLSs  Foot,  Appellant,  v.  Alfbsd  Stiles  et  al.,  Bespondents.    lutJSS 

The  omission  of  one  elected  to  the  office  of  commissioner  of  hi^ways  to 
execute  and  file  an  official  bond  as  required  by  the  statute  (§8,  chap. 
180,  Laws  of  1846),  does  not  render  his  official  acts  void  in  such  a  sense 
as  to  make  him  liable  as  trespasser  therefor.  The  office  in  such  case 
does  not  become,  ipwfcuiOy  vacant.  Nor  is  he  simply  an  officer  defnteto^ 
but  holds  by  a  defeasible  title;  and  until,  in  and  by  a  direct  judicial  or 
other  authorized  proceeding  the  forfeiture  is  judicially  declared,  he  is 
rightfully  in  office,  at  least  so  &r  as  the  rights  of  third  persons  are  con- 
cerned, and  the  question  cannot  be  raised  collaterally. 

The  JPioaple  ex  rel.  v.  Nogirand  (46  N.  T.,  875)  distinguished. 

The  provision  of  the  Revised  Statutes  (2  R  S.,  276,  §  2)  and  the  rale  of 
the  common  law  prohibiting  a  Judge  from  sitting  in  a  cause  in  which  he 
is  interested,  apply  simply  to  judges,  eo  nomnSj  or  to  justices  or  other 
persons  holding  courts;  they  cannot  be  extended  to  administrative 
officers  in  the  performance  of  acts  requiring  deliberation  and  sound 
Judgment. 

A  commissioner  of  highways,  therefore,  is  not  prohibited  thereby  from 
acting  in  the  laying  out  of  a  highway  by  the  fact  that  he  is  owner  of 
lands  through  which  the  projected  highway  runs. 

In  a  case  where  such  prohibition  applies  at  common  law,  the  acts  of  the 
officer  are  not  void  but  voidable,  and  the  only  remedy  is  to  set  the 
proceedings  aside;  neither  the  officer  nor  those  acting  under  the 
authority  of  his  decision  can  be  held  liable  therefor  in  an  action  of 
trespass. 

(Snbndtted  January  14, 1874 ;  decided  May  term,  1874.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department,  a£Srming 
a  judgment  entered  upon  an  order  nonsuiting  plaintiif  upon 
trial  at  circuit. 

This  action  was  for  trespass  in  entering  upon  the  plaintiff's 
land,  removing  fences,  and  for  disturbing  him  in  the  enjoy- 
ment of  his  land. 

The  answer  set  forth  that,  at  the  time  of  the  alleged  tres- 
pass, the  premises  were  one  of  the  public  highways  in  the 
town  of  Martinsburgh,  that  the  plaintiff  had  wrongfully  and 
willfully  obstructed  the  same;  that  the  defendant  Bassett 
was  one  of  the  overseers  of  the  highway  of  the  town,  and 
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that  he  was  directed  by  the  commissioners  of  highways  of  the 
town  to  remove  the  obstructions,  which  he  did,  as  he  was 
authorized  to  do.  It  was  alsa  alleged,  that  the  defendant 
Stiles  was  one  of  the  commissioners  of  highways,  and  that 
in  the  course  of  his  duty  as  such,  he  caused  the  obstructions 
referred  to  to  be  removed  from  the  said  highway. 

The  facts,  as  they  appeared  at  the  trial,  were,  that  Stiles, 
one  of  the  defendants,  Louis  A.  Pitcher  and  Yan  R.  Leonard 
were  commissioners  of  highways  in  the  town  of  Martins- 
burgh,  Lewis  county ;  in  1867  Norton  Bassett  was  overseer, 
acting  under  the  direction  of  the  commissioners.  The  usual 
preliminary  proceedings  for  laying  out  a  highway  were 
resorted  to.  All  the  commissioners  met  and  deliberated,  but 
Pitcher  refused  to  sign  the  order  for  laying  out  the  highway. 
It  was,  however,  signed  by  the  other  commissioners.  Under 
this  order  and  other  subsequent  proceedings,  the  defendants 
entered  upon  the  plaintiff's  land,  over  which  the  highway  was 
laid  out,  and  committed  the  acts  alleged  to  be  trespasses. 

The  plaintiff  based  his  claim  that  the  acts  of  the  defendants 
were  trespasses  on  two  grounds.  One  was,  that  Stiles,  owning 
land  over  which  the  highway  in  part  passed,  was  interested 
to  such  an  extent  that  he  was  incapacitated  from  acting  in  the 
chai*acter  of  commissioner  of  highways.  Another  ground 
was,  that  Stiles  did  not  file  the  bond  required  by  law  to  be 
filed  by  such  a  commissioner.  By  Stiles'  direction,  no  award 
of  damages  was  made  to  him  for  the  land  which  he  owned, 
that  was  taken  for  the  purpose  of  the  highway. 

ff,  0.  Soict/iworih  for  the  appellant.  The  commissionen 
in  this'  case  acted  judicially.  (1  R.  S.  [4th  ed.],  1030,  §  2 ; 
1042,  §  74 ;  id.,  [5th  ed.],  395,  §  77 ;  4  Barb.,  53, 54 ;  23  Wend., 
324 ;  2  R.  S.  [6th  ed.],  396,  §§  75,  78 ;  2  Seld.,  433,  434, 
452 ;  Wash.  Ins.  Co,  v.  Price^  1  Hopk.,  1 ;  French's  Law, 
19 ;  4  Cook,  118 ;  Wingate's  Maxims,  170 ;  1  Salk.,  396 ; 
21  Mad.,  63;  17  Barb.,  414;  19  id.,  172;  1  Hill,  654;  3 
Cow.,  548.)  The  defendant  Stiles  having  failed  to  file  bis 
bond,  his  acts,  as  to  himself,  are  void.    (Laws  of  1845,  chap. 
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180,  §  3 ;  1  R.  8.  [6th  ed.],  412,  §  36;  827,  §  47;  5  Wend., 
170 ;  23  id.,  490 ;  24  id.,  626 ;  1  Den.,  674 ;  7  S.  &  B.,  386 ; 
10  id.,  249 ;  2  Eawle,  139, 140 ;  9  Mass.,  230 ;  Weeks  v.  EUis, 
2  Barb.,  320,  326 ;  16  J.  R,  157 ;  19  id.,  40 ;  1  Wend.,  213 ; 
1  Strange,  509.)  In  proceedings  for  the  discontinuance  of  a 
road  the  duties  of  the  conunissioners  are  simply  ministerial  or 
administrative.    (1  R  S.  [4th  ed.],  1047,  §§  100, 101.) 

C.  D.  Adame  for  the  respondents.  The  order  laying  out 
the  highway  is  presumptive  evidence  of  the  jurisdiction  of 
the  commissioners.  (3  Hill,  458 ;  5  Lans.,  318.)  Stiles  was 
not  disqualified  from  acting  as  commissioner  in  this  case  if 
the  road  did  cross  his  land.  (21  K.  Y.,  82 ;  20  id.,  252 ;  2 
Barb.,  chap.  39,  p.  331 ;  3  Abb.  [N.  S.],  447.)  His  statement 
at  the  time  the  land  was  taken  that  he  would  claim  nothing 
for  his  land  that  should  be  taken,  estopped  him  as  much  as  a 
written  release.  (1  Seld.,  668 ;  28  N.  Y.,  297.)  The  omis- 
sion of  any  of  the  commissioners  to  give  a  bond  does  not 
affect  the  validity  of  the  highway.  (1  Hill,  674 ;  4  Abb. 
Dig.,  204.) 

DwioHT,  0.  The  objection  that  the  failure  of  Stiles  to  file 
his  official  bond  caused  the  acts  of  the  commissioners  to  be 
nugatory  and  void,  is  untenable.  He  must  be  vested  with  the 
office  in  order  to  file  the  official  bond  or  take  the  official  oath. 
The  two  acts  are  coupled  together  in  the  etatate.  Its  lan- 
guage is :  ^^  If  any  person  shall  execute  any  of  the  duties  or 
functions  of  any  office  without  having  taken  and  subscribed 
the  oath  of  office,  or  without  having  executed  and  filed  in  the 
proper  office  any  bond  required  by  law,  he  shall  forfeit  the 
office  to  which  he  may  have  been  elected  or  appointed." 
(1  B.  8.,  121,  §  31.)  Other  sections  require  the  officer  with 
whom  the  official  bond  should  be  filed  to  give  notice  of 
neglect  to  file  the  same  to  the  governor.  (§§  26,  27,  28.) 
It  is  plain,  that  the  failure  to  file  the  bond  is  a  cause  of  for- 
feiture. The  office  in  that  case,  does  not  become  ipso  facto 
vacant,  but  there  must  be  a  direct  judicial  or  other  authorized 
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proceeding  on  the  part  of  the  proper  authority  to  enforce  the 
forfeiture.  The  act  resembles  a  cause  of  forfeiture  of  a  fran- 
chise or  corporate  charter,  which  is  only  enforceable  by  a 
proceeding  in  the  nature  of  a  quo  warrafUo.  That  this  role 
applies  to  a  forfeiture  of  an  office  is  maintained  in  Sail  v. 
Luther  (13  Wend.,  491) ;  Hamlin  v.  Dinffnum  (5  Lansing, 
61) ;  Mayor  of  N.  T.  v.  Tucker  (1  Daly,  107) ;  PeopU  v. 
Eopson  (1  Denio,  674) ;  Weeks  v.  EUis  (2  Barb.,  820).  The 
principle  is  well  stated  in  the  case  last  cited.  That  was  an 
action  of  trespass  against  a  justice  of  the  peace  and  overseen 
of  the  poor  who  had  acted  under  his  warrant.  It  waa  claimed 
that  the  magistrate's  acts  were  utterly  void,  as  he  had  not 
taken  the  oath  required  by  law,  and  that  the  overseers  were 
trespassers.  The  court  said,  Willabo,  J.,  pronouncing  the 
opinion,  that  notwithstanding  the  magistrate  had  omitted  to 
take  the  required  oath,  his  acts  were  not  void  in  such  a  sense 
as  to  make  the  overseers  trespassers.  It  was  said  that  the 
only  way  in  which  the  title  of  the  justice  to  the  office  could 
be  questioned  was  by  a  proceeding  against  him  directly,  sodi 
as  a  quo  wa/rranio  or  other  proceeding  to  remove  him  ;  and, 
that  all  the  cases  show  that  third  persons*  cannot  raise  the 
question  in  a  collateral  way.  It  was  further  said ;  the  jus- 
tice ^'  came  regularly  into  office  by  an  election  at  the  proper 
time,  and  assumed  to  act  in  that  capacity.  The  defect  com- 
plained of  does  not  go  to  his  jurisdiction.  He  was  not  in 
terms  prohibited  from  holding  the  office  before  taking  the 
oath,  but  was  required  to  take  the  oath  before  entering  on  the 
duties  of  his  office,  and  the  consequences  resulting  from  his 
omission  to  do  so,  are  declared  to  be  a  forfeiture.  This 
implies,  that  until  forfeiture  is  judicially  declared,  he  is  still 
in  office,  so  far,  at  least,  as  the  rights  of  the  public  and  third 
parties  are  concerned." 

Weeks  V,  EUis  is  thus  a  direct  authority  for  the  proposition 
that  the  defendant  Bassett  cannot  be  treated  as  a  trespasser. 
It  does  not,  however,  decide  that  Stiles  cannot  be,  as  that 
point  was  not  involved.  I  think,  however,  that  the  coune  of 
reasoning  there  employed  is  applicable  to  this  case.    The  com- 
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misfiioner  of  highways  in  the  present  case,  as  the  justice  in 
the  case  cited,  was  not,  in  terms,  prohibited  from  holding  the 
office  before  filing  the  official  bond.  He  was  only  required 
to  file  the  bond  before  entering  on  his  official  duties,  and  his 
failnre  to  file  it  does  not  make  his  act  void,  but  subjects  him 
to  a  forfeiture  of  his  office. 

There  are  many  loose  expressions  in  the  law  books  concern- 
ing an  officer  de  facto  and  dejure.  Under  the  former  term, 
judges  have  frequently  grouped  together  persons  who  were 
mere  usurpers,  with  those  who  had  a  colorable  title,  and  even 
with  those  who  were  regularly  inducted  into  office,  and  yet,  had 
committed  some  act  which  would  justify  a  forfeiture.  This 
last  case  is,  however,  not  properly  a  case  of  an  officer  de  facto. 
It  is  an  instance  of  a  rightful  officer  holding  by  a  defeasible  title. 
His  acts  are  in  all  respects  lawful,  until  the  State  interferes  by 
a  proceeding  in  the  nature  of  a  qico  warranto.  It  only 
tends  to  confusion  to  style  him  an  officer  defactOj  whose  acts 
are  only  vsiid  as  to  the  public  and  third  persons,  and  cannot 
be  sustained  as  to  himself.  Such  works  as  Yiner's  Abridg- 
ment collect  a  large  number  of  instances  in  which  persons 
rightfully  in  office  have  committed  acts  of  forfeiture,  either 
by  mis-user  or  non-user,  and  quite  analogous  to  the  failure, 
imder  the  New  York  statutes,  to  take  an  official  oath.  The 
persons  having  committed  these  acts  remain  officers  until  the 
forfeiture  is  declared,  just  as  a  corporation  or  a  franchise  con- 
tinues to  exist  until  sentence  of  forfeiture  is,  in  like  manner, 
judicially  declared.  Section  432  of  the  Code  clearly 
distinguishes  between  the  case  of  an  usurpation  of  an 
office,  or  an  unlawful  holding  of  it,  and  a  forfeiture  of 
an  office  onpe  lawfully  held  by  the  performance  of  some 
prohibited  act.  It  is  held  in  Sprowl  v.  Lawrence  (33 
Ala.,  674-689)  that  a  mere  failure  of  an  officer  to  file 
his  bond  within  the  time  prescribed  by  law,  does  not, 
ip90  factOy  vacate  the  office.  (Staie  v.  TooToery  7  Rich., 
216;  Kottman  v.  Ayer^  3  Strobh.,  92;  Crawford  v. 
Howard,  9  Geo.,  816.)  In  Doty  v.  Oorham  (5  Pick.,  487) 
where  an  officer  de  facto  had  made  a  sale,  it  was  held  that  in 
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a  suit  against  hhnBelf  with  others  for  removing  property  thus 
sold  he  could  justify  under  a  sale.  The  tendency  of  modem 
decisions  is  to  be  more  liberal  in  upholding  the  acts  of  a  person 
who  has  actually  obtained  office  and  been  invested  with  the 
legal  indicia  of  title,  and  to  render  his  official  acts  as  valid  as 
if  his  title  were  not  disputed.  ( Wayne  Co.  v.  Benoiiy  20 
Mich.,  176.)  This  is  even  true  where  there  is  another  claim- 
ant to  the  office.  Where  an  officer  was  regularly  elected 
and  failed  to  take  the  prescribed  oaths  it  was  said  by  the 
Kentucky  court,  that  he  was  still  an  officer  dejure^  and  that 
after  proceedings  had  been  taken  to  forfeit  his  office  he  might 
still  come  into  court  during  the  progress  of  the  proceedings 
and  thus  defeat  the  judgment  of  forfeiture.  {Morgaai  v.  Vanc6^ 
4  Bush  [Ky.],  823 ;  Ourry  v.  Siewart^  8  id.,  560.)  There 
may  be  cases  where  the  language  of  a  statute  is  so  imperative 
that  the  act  of  taking  an  official  oath  will  be  a  condition 
precedent  to  becoming  an  officer.  That  is  plainly  not  the 
case  in  the  present  instance,  as  all  the  language  used  is  plainly 
to  the  effect  that  the  failure  to  take  the  oath  is  a  breach  of  a 
condition  subsequent. 

These  views  do  not  conflict  with  People  v.  I^oiirand  (46 
N.  Y.,  375).  In  that  case  the  officer  was  plaintiff  and  Boing 
for  property  as  such.  He  was  a  pure  officer  de  faoiOj  hold- 
ing an  office  against  the  express  mandate  of  the  ConstitutioD. 
The  court  held  that  if  he  came  into  court  to  recover  money, 
he  must  show  an  unquestionable  right.  He  nmst  be  an  officer 
de  jure  and  have  a  right  to  act.  This  case  does  not  stand  in 
opposition  to  the  proposition  that  an  officer  de  jwre  who  had 
committed  a  wrongful  act,  which  was  a  cause  of  forfeitaie, 
could  not  recover.  It  would  be  subversive  of  public  justice 
if  he  could  not,  since,  if  the  forfeiture  was  not  enforced,  there 
might  be  no  way  of  establishing  the  public  right  It  is  net 
always  wise  or  expedient,  on  the  part  of  the  Stale,  to  forfeit 
an  office  for  such  a  cause  as  the  present.  If  public  policy 
dictates  that  the  cause  of  forfeiture  should  not  be  insisted 
upon,  it  is  the  true  theory  that  the  officer  should  be  regarded 
as  having  the  same  rights,  and  as  being  subject  to  the 
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responsibilities,  as  though  the  act  of  forfeiture  had  not  occurred. 
On  these  grounds  tiie  failure  of  Stiles  to  take  the  oath  of 
office  does  not  give  the  plaintiff  a  cause  of  action,  in  the 
nature  of  trespass  against  him  on  account  of  his  acts  upon 
the  plaintiffs  land,  in  connection  with  the  alleged  highway. 
The  next  question  is  whether  there  was  any  such  interest 
in  the  subject-matter  of  the  litigation,  on  the  part  of  StUes, 
SB  to  disqualify  him  from  acting  as  commissioner.  It  is 
claimed  by  the  plaintiff  that  the  duties  which  Stiles  performed 
were  judicial,  and 'that  he  was  thus  disqualified  from  acting  as 
such  commissioner,  either  by  reason  of  statute  provisions, 
referring  to  the  disqualifications  of  judges,  or  on  general 
principles  of  common  law.  There  is  no  plausible  ground 
for  contending  that  the  ease  falls  within  the  terms  of  the 
Revised  Statutes.  Their  language  is :  '^  No  judge  of  any 
eoort  can  sit  as  such  in  any  cause  in  which  he  is  a  party,  or 
in  which  he  is  interested,  or  in  which  he  would  be  excluded 
from  being  a  juror  by  reason  of  consanguinity  or  affinity 
to  either  of  tlie  parties,"  etc.  (2  E.  S.  [4th  ed.],  463,  §  2.) 
The  words  "judge,"  "court,"  "  cause"  and  "parties"  as 
here  used,  plainly  show  the  intent  of  the  legislature.  The 
ordinary  sense  of  the  words  must  be  adopted,  and  the  phrase- 
ology held  applicable  to  judges  eo  nomine.  It  cannot  be 
extended  to  administrative  officers  who  happen  to  perform  an 
act  requiring  deliberation  and  sound  judgment.  It  is  clear 
that  an  act  may  call  for  such  qualities  and  not  be,  in  the  tech- 
nical sStose,  a  judicial  act,  and  that  the  person  exercising  them 
will  not  necessarily  be  a  judge.  Burrill,  in  his  Law  Dictionary, 
defines  a  judge  as  "  a  person  whose  office  is  to  administer 
justice  in  courts  held  for  that  purpose,  a  public  officer  author- 
ized by  law  to  hear  and  determine  causes  and  who  holds  courts 
statedly  for  that  purpose."  Bouvier's  definition  is :  "A 
public  officer  appointed  to  decide  litigated  questions  accord- 
ing to  law.  An  officer  so  named  in  his  commission  and  who 
presides  in  some  court."  Reference  may  also  be  made  to  the 
case  of  People  v.  Wheeler  (21  N.  Y.,  82).  These  con- 
dnsions  are  strengthened    by  the    fact  that  the  statutory 
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prodsion  is  found  in  part  3  Be  vised  Statutes  conoemiog 
courts,  and  in  title  1  of  chapter  3,  which  by  its  terms  "  concerDs 
the  courts  of  justice  specified  in  the  two  preceding  chapters.*' 
These  are  all  courts  in  the  usual  sense  of  the  term,  both 
superior  and  inferior,  including  courts  of  justices  of  the 
peace. 

The  only  other  point  to  be  considered  is,  whether  commis- 
sioners  of  highways  would  be  disqualified  by  the  common-law 
rules,  concerning  judicial  officers,  in  such  a  manner  as  to 
make  their  acts  nugatory.  It  is  unnecessary  for  the  decision 
of  the  present  question  to  consider  whether,  as  is  strongly 
insisted  upon  by  the  plaintifi^,  under  the  Revised  Statutes  and 
amendatory  acts,  the  powers  of  such  commissioners  in  laying 
out  roads  are  judicial  in  their  nature.  If  it  be  conceded  for 
the  time  being  that  they  are,  it  still  becomes  necessary  to 
inquire  whether  the  rules  of  the  common  law  do  not,  like 
the  statutes,  apply  solely  to  judges  eo  nomine,  and  also, 
whether  the  disqualification,  where  it  exists,  renders  the  acts 
of  the  judge  a  nullity,  so  that  the  plaintiff  may  bring  his 
action  of  trespass. 

In  respect  to  the  first  of  these  questions,  the  rule  appears  to 
have  been  that  the  person  must  be  a  judge  in  the  usual  sense  of 
the  word,  with  power  to  hear  and  determine  litigated  questiona. 
The  leading  English  cases  are  the  following :  In  re  JBammer- 
smithy  Rent  Charge  (4  Exch.,  87 ;  Roll.  Abr.,  Judges,  pi.  11); 
Bridgman  v.  Holt  (2  Shower's  P.  Cases,  126) ;  Oorham  v. 
Bishop  of  Exeter  (15  Ad.  &  El.  N.  R.  [Q.  B.],  52)  ;  EisparU 
Medvnn  (1  E.  &  B.,  609) ;  JS.  v.  Eoeeason  (14  East,  606) : 
Dimes  v.  Proprietors^  etc.  (3  H.  Lord's  Cases,  759).  See 
also  Broom's  Legal  Maxims,  under  the  rule,  ^^  No  man  can 
be  a  judge  in  his  own  case,"  where  many  cases  are  collated. 
The  cases  collated  by  Mr.  Broom  have  been  examined,  as 
well  as  many  found  in  Dim£S  v.  Proprietors  {supra),  and 
with  scarcely  an  exception,  they  refer  to  judges  or  jufltices 
or  other  persons  holding  a  court  eo  nomine.  Where  the 
persons  are  not  judges  or  justices  in  name,  then  the  inqniryis, 
\vliether  they  are  acting  judicially  in  the  proper  sense,  that  is 
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whether  they  are,  sabstantially,  a  court.  A  good  illnstration  is 
Begi'tia  v.  Aherda/re  Carial  Co.  (14  Ad.  &  El.  N.  E.  [Q.  B.], 
854).  In  that  case,  there  were  commissioners  to  settle  questions 
between  a  canal  company  and  land  owners,  growing  out  of  tak- 
ing land  for  the  company's  purposes.  They  had  power  to  take 
evidence  on  oath,  to  assess  compensation,  and  to  render  deter- 
minations on  hearing  counsel.  Their  decisions  were  deposited 
among  the  records  of  the  Court  of  Sessions,  entered  in  a  book 
and  were  deemed  to  be  originals  and  received  as  evidence. 
Under  these  circumstances,  it  appeared  that  a  land  owner  had 
applied  to  the  commissioners  for  their  sanction  to  the  act  of 
building  a  bridge.  Their  decision  rendered  upon  evidence, 
and  after  argument,  was  declared  to  be  a  judicial  act.  It 
accordingly  fell  within  the  rule  that  one  of  the  commissioners 
could  not  be  pecuniarily  interested,  though  the  court  also  laid 
stress  on  the  fact  that  the  statute  creating  the  commission 
provided  that  no  commissioners  should  be  interested  in  the 
result.  There  is  no  case  in  England  that  goes  further  than 
this,  and  Mr.  Broom  places  the  decision  upon  the  statute 
rather  than  on  the  common  law. 

The  facts,  however,  are  much  stronger  than  in  the  present 
case.  The  commissioners  of  highways,  under  our  statutes, 
have  no  power  to  assess  damages,  but  can  only  apply  to  other 
authority  to  summon  a  jury,  cannot  take  evidence,  do  not 
make  up  any  judicial  record  of  their  proceedings,  nor  enter 
them  in  any  court  office.  They  simply  meet  at  a  specified  time 
and  Jhear  reasons  that  may  be  offered  for  or  against  laying 
out  the  highway,  and  then  determine  what  to  do.  The  papers 
on  which  they  act,  and  their  determination  are  filed  with  the 
town  clerk,  instead  of  with  the  clerk  of  a  court. 

The  facts  of  the  case  serve  to  justify  the  remark  of  Dbnio, 
J.,  in  People  v.  Wheder  (21  N.  T.,  86).  After  stating  that 
''  the  statute  disqualifying  judges,  under  certain  circumstances, 
does  not  reach  the  case,  but  applies  only  to  judges  of  courts, 
and  that  the  commissioners  do  not  fall  within  t!)iat  denomi- 
nation," he  adds :  '*  /  cfo  not  think  there  is  a  dose  analogy 
between  the  cases.    An  act  of  public  administration,  though 
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requiring  the  exercise  of  judgment,  is  quite  a  different  thing 
from  the  dispensing  of  justice  between  man  and  num." 

Should  I  be  wrong  in  these  views,  it  is  verj  clear  that  the 
plaintiff  cannot,  by  the  common  law,  treat  the  proceeding  as 
a  nullity  and  bring  an  action  of  trespass  as  he  has  done. 
Where  a  member  of  an  inferior  tribunal  is  interested  at  com- 
mon law,  the  only  remedy  is  to  set  the  proceeding  aaide. 
This  point  underwent  great  examination  in  a  carefully  con- 
sidered case  in  the  House  of  Lords,  in  1852.  {Dimes  ▼. 
Ormnd  Jtmction  Canal^  3  H.  L.  0.,  759.)  The  question  wag 
of  sufficient  importance  to  submit  to  the  fifteen  judges,  who 
answered  through  Pakke,  B.  (Lord  Wbnsletdale),  that  the 
order  or  decree  of  the  lord  chancellor  (the  judge  interested) 
was  voidable  and  not  void.  A  writ  of  prohibition  may,  in 
some  instances,  be  granted.  Where  that  has  not  been  resorted 
to,  the  proper  course  is  to  bring  a  writ  of  error,  for  errcM*  in 
fact,  and  to  assign  or  set  forth  the  interest  as  cause  of 
error.  It  was  expressly  said  by  the  judges  that,  until  the 
one  or  the  other  of  these  steps  were  taken,  the  action  of  the 
court  in  which  the  interested  judge  had  taken  part  was  valid, 
and  the  persons  acting  under  its  authority  cottld  not  he 
treated  as  tre^pcbeeere.  It  was  added  that,  ^^  the  many  cases 
in  which  the  Court  of  King's  Bench  has  interfered  where 
interested  parties  have  acted  as  magistrates,  and  quashed  the 
orders  of  the  court  of  which  they  formed  a  part,  after  they 
had  been  removed  by  oerticra/ri^  afford  an  analogy.  None 
of  these  orders  is  absolutely  void;  it  would  create  great 
confusion  and  inconvenience  if  they  were;"    (Pp.  785,  786.) 

This  exposition  of  the  common  law,  having  so  much  in 
authority  as  well  as  reason  to  commend  it,  must  be  accepted 
as  final. 

On  these  grounds  the  judgment  of  the  Supreme  Ooort 
should  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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Mic^ABL  Hallahak,  Bespondent,  v.  Danibl  Hebbebt  et  al., 

Appellants. 

A  proceeding  under  and  as  prescribed  by  the  mechanics*  lien  law  of  1861 
for  the  city  and  county  of  New  York  (chap.  518,  Laws  of  1851,  amended 
by  chap.  404,  Laws  of  1855)  for  the  enforcement  of  a  lien  created  under 
the  provisions  of  said  act,  was  not  an  action  within  the  meaning  of  the 
Oode  (§  2X  but  a  special  proceeding. 

Accordingly  held,  that  the  provision  of  the  Code  (§  111)  directing  that 
*' every  action  must  be  prosecuted  in  the  name  of  the  real  party  in 
interest,"  etc,  did  not  apply  to  such  proceedings;  but  that,  in  case  of 
an  assignment  by  a  lienor  before  the  commencement  thereof,  they  were 
properly  prosecuted  in  his  name  for  the  benefit  of  the  assignee. 

Under  said  act,  as  amended  in  1855,  a  personal  Judgment  against  a  party 
personally  liable  for  the  amount  found  due  was  proper. 

The  filing  of  a  notice  of  lien  which  had  ceased  to  be  operative  for  want  of 
enforcement,  was  no  bar  to  the  enforcement  of  one  subsequently  filed  and 
in  no  manner  affected  it. 

(Argued  January  14, 1874;  decided  May  term,  1874) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  for  the  city  and  county  of  New  York, 
affirming  a  judgment  in  favor  of  plaintiff,  entered  on  the 
report  of  a  referee,  in  a  proceeding  to  enforce  a  lien  on  lands 
in  the  city  of  New  York,  under  the  act  for  the  better  security 
of  mechanics  and  others  erecting  buildings  and  furnishing 
materials  therefor,  in  the  city  and  county  of  New  York, 
passed  July  11,  1861.  (Chap.  513.)  (Eeported  below,  11 
Abb.  Pr.  [N.  S.],  826.) 

The  facts,  so  far  as  they  are  material  to  the  decision  of  the 
appeal,  sufficiently  appear  in  the  opinion. 

Wm.  Weston  for  the  appellants.  Demarest  not  being  the 
owner  of  the  claim  and  lien  when  he  commenced  the  suit, 
had  no  right  of  action.  (Code,  §  111 ;  PcUmer  v.  SmecUej/y 
28  Barb.,  468  ;  Oarigue  v.  Zoescherj  3  Bos.,  578,  584 ;  Dams 
V.  Mayor  of  N.  F.,  14  N.  Y.,  606,  526,  627 ;  Rob^U  v. 
FowleTj  3  E.  D.  S.,  632.)  Plaintiff  can  have  no  greater 
SiCKBLS — Vol.  XII.        62 
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rights  or  power  in  continaing  or  prosecating  the  action  than 
Demarest  had.  (Code,  §  121 ;  Terry  v.  RdbertSj  11  How. 
Pr.,  65  ;  Doma  v.  May,  14  N.  Y.,  506 ;  Code,  §§  122,  172, 
173 ;  Rogers  v.  Traderi  Ins.  Co.,  6  Paige,  583 ;  Fidd  v. 
Magher,  5  id.,  539 ;  MiUs  v.  Hocig,  7  id.,  18.) 

W.  McDermot  for  the  respondent.  Defendants  by  appear- 
ing waived  all  defects  in  the  notice.  {Mors  v.  Stantony  51 
N.  Y.,  649  ;  McBride  v.  Cfrawford,  1  E.  D.  S.,  658 ;  Code, 
§  429.)  The  lien  was  not  discharged  by  being  marked 
^^  secured  on  appeal."  (Laws  1851,  chap.  513.)  Plaintiff  is 
entitled  to  a  personal  judgment  against  Herbert  and  Ford. 
(Laws  1855,  chap.  404,  §  5.) 

Lon,  Ch.  C.    It  appears  by  the  report  of  the  referee,  to 
whom  it  had  been  referred  to  '^  hear  and  decide  all  the  issues" 
on  which  the  judgment  herein  was  rendered,  that  one  Jacob 
Demarest,  on  the  9th  day  of  May,  1862,  entered  into  an 
agreement,  in  writing,  with  the  defendants  Herbert  and 
Ford,  who  were  erecting  buildings  on  certain  lands,  of  which 
they  were  the  equitable  owners,  in  the  city  of  New  York, 
under  a  verbal  contract  of  sale  with  their  co-defendant.  Cud- 
lipp,  who  was  the  legal  owner  in  fee  thereof,  to  furnish  them 
with  all  the  blue  stone  that  would  be  required  therefor,  and 
to  perform  the  labor  necessary  in  setting  the  same,  according 
to  certain  specifications  thereto  annexed;  that  he,  in  pur- 
suance thereof,  furnished  materials  and  did  work,  for  which 
he  claimed  that  there  was  a  balance  due  to  him,  on  the  23d 
day  of  January,  1863,  of  $990,  and  that  he,  on  that  daj, 
served,  on  the  county  clerk  of  New  York,  the  necessaiy 
notice  to  create  a  lien  on  the  interest  of  the  said  defendants 
Herbert  and  Ford,  as  such  equitable  owners,  in  the  property, 
required  by  the  act  entitled  '^An  act  for  the  better  security  of 
mechanics  and  others  erecting  buildings  and  furnishing  mate- 
rials therefor,  in  the  city  and  county  of  New  York,"  passed 
July  11,  1851  (chap.  513),  and  the  acts  amendatory  theraol 
It  further  appears  by  the  said  report,  that  Demarest,  on  the 
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same  day,  after  serving  the  said  notice,  assigned  to  the  plain- 
tiff, Michael  Hallaban,  the  said  contract,  and  all  sums  of 
money  which  were  due,  or  might  become  due,  and  payable  to 
him  under  it,  or  by  virtue  thereof;  also  the  said  lien  and 
notice  of  claim,  and  all  money  due,  or  which  might  become 
due,  and  payable  to  him  thereby,  or  under  it ;  and,  using  the 
language  of  the  referee,  "  that,  afterward,  about  the  7th  day 
of  January,  1864  (and  within  one  year  after  the  filing  of  said 
notice  of  daim  of  lien  last  mentioned),  a  written  notice,  in 
pursuance  of  section  4  of  said  act  of  1851,  was  given  by  said 
Demarest  (signed  by  William  McDermot,  Esq.,  as  his  attor- 
ney at  law  therein),  to  said  parties  named  in  said  daim  of 
lien,  the  defendants  in  this  action,  requiring  them  to  appear 
in  the  Court  of  Common  Pleas  in  the  city  of  New  York,  on 
the  2d  day  of  February,  1864,  and  to  submit  to  an  accounting 
and  settlement  in  such  court  of  the  amount  claimed  to  be 
due  for  the  labor  and  materials  done  and  furnished  by  said 
Demarest,  as  aforesaid ;  a  bill  of  particulars  of  which  work 
and  materials  accompanied  said  notices ;  and  on  the  12th  day 
of  January,  1864,  an  affidavit  that  legal  proceedings  had  been 
commenced  to  enforce  said  lien,  was  filed  with  said  county 
clerk  and  entered  upon  his  lien  docket,  according  to  the  stat- 
ute aforesaid." 

It  is  then  found  by  the  referee,  that  Demarest  died  on  the 
29th  day  of  January,  1864,  and  that,  on  the  second  day  of 
February  next  thereafter,  the  defendants  appeared,  in  pur- 
suance of  the  said  notice,  before  the  said  Court  of  Common 
Pleas,  and,  on  motion  of  said  W.  McDermot,  Esq.,  the  said 
court  made  an  order  that  the  plaintiff  in  such  proceeding 
serve,  upon  the  defendants'  attorney,  a  complaint  therein, 
within  twenty  days  thereafter,  and  that  the  defendants  have 
twenty  days  to  answer  the  same ;  that  no  further  proceedings 
were  had  until  the  30th  day  of  August,  1864  (except  the  ser- 
vice of  papers,  etc.,  for  the  motion),  when  an  order,  after  an 
appearance  and  opposition  by  the  defendants,  was  made  by 
the  said  court  at  a  Special  Term  thereof,  "  that,  said  Michael 
Hallahan  be  substituted  in  the  place  of  said  Jacob  Demarest, 


412  Hallahan  v.  Herbbbt  et  aL  [May, 

Opinion  of  the  CJommiflsion,  per  Lott,  Ch.  G. 

■  —■'■■>■  ■'  ^~^~^"~' 

deceased,  and  that  this  action  be  continued  in  the  name  of 
said  Michael  Hallahan  as  plaintiff,  and  that  such  plaintiff  have 
ten  days  thereafter  to  serv^e  a  complaint  therein.'^  This  order 
is  stated,  by  the  referee,  to  have  been  founded  upon  due  proof 
by  affidavit,  before  the  court,  made  in  behalf  of  said  Halla- 
han, by  said  W.  McDermot,  as  attorney  of  record  for  the 
lienor  in  said  proceeding,  that  said  claim  had  been  assigned 
to  him  by  said  Demarest  in  his  lifetime,  and  that  said 
Demarest  ^^  had  died,  as  aforesaid."  It  then  is  further  found 
that,  after  the  making  of  that  order,  '^  all  the  proceedings  in 
this  action  have  been  continued  in  the  names  of  said  Michael 
Hallahan,  as  plaintiff,  by  the  same  attorney  of  record,  and  by 
said  Herbeirt,  Ford  and  Cndlipp,  as  defendants,  by  their 
attorney." 

He  also  found  that  the  sum  of  $960.67  had,  about  Sep- 
tember 30th,  1862,  on  a  settlement  and  accounting  made  and 
had  between  said  Demarest  and  said  Herbert  and  Ford,  ^^con- 
cerning said  contract  and  the  doings  of  the  respective  parties 
under  it,"  been  found  and  agreed  by  them  to  be  due  said 
Demarest  or  his  assigns;  that  no  part  of  said  sum  (whidi 
had  been  assigned,  as  above  stated,  by  Demarest  in  his  life- 
time  to  the  plaintiff)  had  been  at  any  time  paid ;  and  that 
the  same,  with  interest  from  said  date,  amounted,  at  the  date 
of  his  report,  to  the  sum  of  $1,476.27.  He  thereupon  found, 
as  conclusions  of  law : 

1st.  That  the  said  sum  was  due  to  Hallahan,  the  plaintiff, 
from  the  said  defendants  Herbert  and  Ford. 

2d.  That  the  said  Demarest,  by  the  service  of  said  notice, 
served  on  the  county  clerk  on  the  23d  day  of  January,  1863, 
as  above  stated,  effected  a  valid  lien  upon  the  said  lands  and 
buildings  to  the  extent  of  the  right,  title  and  interest  of  the 
said  defendants  Herbert  and  Ford,  or  either  of  them,  existing 
on  that  day,  for  the  said  sum  so  found  due  on  the  30th  of 
September,  1863,  as  aforesaid,  with  interest  thereon  from 
that  date. 

3d.  That  the  said  lien  was  in  full  force,  and  by  virtue  of 
the  assignment  thereof  to  the  plaintiff  and  the  proceedingB 
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to  foreclose  the  same,  as  above  stated,  belonged,  with  all  its 
inddents  and  advantages,  to  the  said  plaintifiE. 

4ith.  That  the  plaintiff  was  entitled  to  a  sale  of  the  prop- 
erty to  the  extent  of  the  interest  and  rights  of  the  said 
defendants  Herbert  and  Ford,  or  either  of  them,  on  the  23d 
day  of  Jannaiy,  1863,  for  the  satisfaction  of  the  amount  so 
ibund  doe  to  him  from  them,  according  to  the  provisions  of 
the  said  act. 

5th.  That  the  plaintiff  was  also  entitled  to  a  separate 
judgment  against  the  defendants  Herbert  and  Ford,  for  the 
sum  so  found  due,  with  the  costs  of  the  proceedings.   ' 

It  is  also  shown  by  the  case,  that  when  the  plaintiff  rested, 
the  defendants  moved  to  dismiss  the  complaint  on  the  ground 
(among  others),  that  it  appeared  from  the  proofs  and  papers 
that  Demarest  was  not  the  owner  of  the  claim  and  hen  when 
he  commenced  his  action ;  the  motion  was  denied,  and  the 
defendants  excepted. 

That  exception,  and  one  of  the  same  tenor,  taken  to  the 
rrferee's  report,  present  the  most  material  questions  on  this 
appeal.  It  is  based  on  section  111  of  the  Code,  which  declares 
that  ^^  every  action  must  be  prosecuted  in  the  name  of  the  real 
party  in  interest,  except  as  otherwise  provided  in  section  113." 
That  section  provides,  ^'  that  an  executor  or  administrator,  a 
trustee  of  an  express  trust,  or  a  person  expressly  authorized 
by  statute,  may  sue  without  joining  with  him  the  person  for 
whose  benefit  the  action  is  prosecuted ; "  and  it  declares  that 
^'  a  trustee  of  an  express  trust,  within  the  meaning  of  this 
section,  shall  be  construed  to  include  a  person  with  whom, 
or  in  whose  name,  a  contract  is  made  for  the  benefit  of 
another."  Another  exception  was  made  by  the  Code  in  1862, 
but  it  has  no  application  to  the  question  under  consideration. 
It  will  be  seen  that  both  of  these  sections  refer  to  an  '^  action." 
It  is,  therefore,  important  to  inquire  and  ascertain  what  is  the 
meaning  of  that  term  as  there  used,  and  a  reference  to  other 
provisions  of  the  Code  will  aid  us.  Section  1  enacts  that 
'^  remedies  in  the  courts  of  justice  are  divided  into :  1.  Actions, 
2.  Special  proceedings."    Section  2  then  defines  an  action  to 


414  Hallahan  v.  EEebbebt  et  al.  [May, 

Opinion  of  the  Commission,  per  I4OTT,  Ch.  C. 

be  "  an  ordmwry  proceeding  in  a  court  of  jnstice  by  which  a 
party  prosecutes  another  party  for  the  entbroement  or  pro- 
tection of  a  right,  the  redress  or  prevention  of  a  wrong,  or 
the  punishment  of  a  public  offence ; "  and,  section  3  enacts 
that  "  every  other  remedy  is  a  special  proceeding."  Having 
now  learned  the  meaning  of  the  term  ^^  action,"  as  thus 
defined,  it  becomes  necessary  further  to  ascertain  whether 
the  proceeding,  as  originally  commenced  by  Demarest^  was 
such  an  ordinary  proceeding  in  a  court  of  justice,  as  to  be 
included  within  the  said  definition.  The  act  nnder  which 
it  was  Instituted,  and  which  was  the  only  authority  for  the 
remedy,  prescribes  who  are  entitled  to  it,  and  what  is  neces- 
sary to  be  done  by  them  to  secure  the  lien  thereby  authorized 
to  be  acquired ;  and  provides,  by  section  4,  that  the  party  who 
has  secured  it  may  ^^  enforce  or  bring  to  a  close  such  lien,  by 
serving  or  causing  a  notice  to  be  served  personally "  on  the 
owner  or  other  party  to  be  affected,  ^'  requiring  him  to  appear 
in  the  Court  of  Common  Pleas"  *  *  «  << either  in  per- 
son or  by  attorney,  at  a  time  certain,  upon  some  day  to  be 
specified  in  such  notice,  not  less  than  twenty  days  from  the 
service  thereof,  and  submit  to  an  accounting  and  settlement 
in  such  court  of  the  amount  due  or  claimed  to  be  due  for  the 
labor  thus  performed,  or  the  materials  furnished ;  "  and  see* 
tion  5  declares,  that  ^^  at  the  time  or  within  fifteen  days  after 
the  service  of  such  notice,  a  bill  of  particulars  of  the  amount 
claimed  to  be  due  shall  be  served  on  such  owner  or  his  legal 
representatives,  and  also,  a  bill  of  particulars  of  any  ofiset 
which  may  be  claimed  to  the  same,  shall  be  served  in  like 
manner  upon  the  laborer,  contractor  or  person  furnishing 
materials  as  the  case  may  be."  Section  7  then,  as  amended 
by  chapter  404  of  the  Laws  of  1855,  provides  what  pro- 
ceedings shall  be  had  in  case  the  said  owner  shall  not  appear 
in  pursuance  of  the  requirements  of  sections  4  and  5  for 
the  enforcement  of  the  lien ;  and  section  8  enacts  that  on 
the  appearance^  of  both  parties,  in  pursuance  of  the  above 
requirement,  issue  shall  be  joined  upon  the  claims  made 
and  notice  of  set-off  served,  and  the  same  may  be  noticed 
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for  trial  and  put  upon  the  calendar  of  said  court  by  either 
partj^  and  shall  be  governed,  tried,  and  the  judgment  thereon 
enforced  in  all  respects,  in  the  same  manner,  as  upon  issues 
joined  and  judgments  rendered  in  all  other  civil  actions  for 
the  recovery  of  moneys  in  said  court." 

Are  those  such  ordinary  proceedings  in  a  court  of  justice 
as  are  referred  to,  or  intended,  within  the  meaning  of  section 
2,  above  cited  ?  A  reference  to  the  provisions  of  the  Code,  then 
in  force,  for  a  correct  answer  to  that  question  appears  to  be 
necessary.  Section  69,  as  amended  in  1849,  after  declaring 
that  the  distinction  between  actions  at  law  and  suits  in  equity 
and  the  forms  of  all  such  actions  and  suits  theretofore  existing 
were  thereby  abolished,  further  declared,  that  there  should  be 
in  this  State  thereafter  but  one  form  of  action  for  the  enforce- 
ment or  protection  of  private  rights  and  the  redress  of  private 
wrongs,  which  should  be  denominated  a  "  civil  action."  It  was 
then  provided,  by  section  127,  that  civil  actions  in  the  courts 
of  record  of  this  State  should  be  "  commenced  by  the  service 
of  a  summons ; "  sections  128  and  129  prescribed  what  such 
summons  should  contain,  how  it  should  be  subscribed,  and 
subsequent  sections  provided  how  it  should  be  served ;  and, 
section  139  declared,  that  from  the  time  of  the  service  of  the 
summons  in  a  civil  action,  or  the  allowance  of  a  provisional 
remedy,  the  court  was  deemed  to  have  acquired  jurisdiction, 
and  to  have  control  of  all  the  subsequent  proceedings,  and 
that  a  voluntary  appearance  of  a  defendant  was  equivalent  to 
personal  service  on  him. 

The  different  sections  of  the  Code  to  which  I  have  herein 
particularly  referred  were  in  force  at  the  time  the  act  in  ques- 
tion was  passed,  and  it  appears  to  me  clear,  from  the  different 
modes  of  procedure  prescribed  by  it  as  above  mentioned,  that 
the  remedy  given  thereby  to  enforce  the  lien  is  not  "  an  action  " 
within  the  meaning  of  the  Code,  and  was  not  intended  to  be, 
but  that  it  is  '*  a  special  proceeding  "  as  thereby  defined.  That 
act,  by  its  express  provisions  (§4),  declared,  as  already  shown, 
that  "  any  contractor  "  might  enforce  such  lien  by  the  service 
of  the  notice  therein  provided ;  and  as  Demarest  was  con- 
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fesBedly  a  contractor,  within  its  meaning,  there  has  been  a 
compliance  with  the  law  in  that  respect,  and  his  proceeding 
will  be  deemed  to  have  been  for  the  benefit  of  his  assignee, 
Hallahan,  with  the  same  and  like  effect  as  an  action  at  com- 
mon law  was  formerly  prosecuted  in  the  name  of  the  assignor 
of  a  chose  in  action  for  the  benefit  of  his  assignee  thereof. 

The  facts  on  which  the  referee  based  his  conclusion  of  law 
(the  first,  second,  third  and  fourth  conclusions  of  fact  having 
been  affirmed  by  the  General  Term)  are  not  reviewable  by  us 
and  fully  warrant  that  conclusion,  and,  also,  as  I  think, 
entitled  the  plaintiff  to  a  separate  judgment  against  the 
defendants,  Herbert  and  Ford,  for  the  sum  found  due  from 
them  to  him.  The  object  of  the  act  of  1S51,  under  whidi 
his  proceedings  were  commenced,  was  to  provide  a  con- 
tractor and  other  persons  who  had  done  work  or  furnished 
materials  toward  the  erection  of  a  building  with  a  remedy, 
in  renij  and  I  should  have  doubted  whether  the  general  dec- 
laration contained  in  the  latter  part  of  the  seventh  and  eighth 
sections,  that  the  judgments  entered  upon  the  established 
claims  might  be  enforced  in  the  court  where  the  recovery  was 
had,  in  the  same  manner  as  other  judgments  recovered  in  such 
court,  would  have  authorized  a  recovery  against  a  party  per- 
sonally liable  for  the  amount  established  and  found  due 
against  him  ;  yet  I  have  reached  the  conclusion,  after  much 
consideration,  that  the  amendatory  act  of  1855  (chap.  404) 
gives  the  plaintiff  the  right  thereto.  It,  by  section  1,  pro- 
vides that  ^^  whenever  a  judgment  shall  be  rendered  in  favor 
of  the  claimant  in  any  proceeding  commenced  under  the  act 
hereby  amended,  such  judgment  shall  direct  the  sale  of  the 
interest  of  the  owner,  in  the  land  and  premises  upon  which 
the  lien  exists,  to  the  extent  of  the  right  of  such  owner  at 
the  time  of  the  filing  of  the  notice  of  lien,  in  pursuance  of 
said  act,"  makes  provision  for  the  application  of  the  pro- 
ceeds of  sale;  and  it  further  provides,  by  section  5,  '^that 
when  the  proceedings  are  commenced  by  a  person  having  a 
claim  against  the  contractor  with  the  owner,  such  contractor 
may  be  made  a  defendant  with  such  owner,  and  judgment 
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may  be  rendered  against  the  contractor  for  the  amount  which 
shall  be  found  owing  by  him  in  addition  to  the  judgment 
hereinbefore  provided  for  against  such-  owner,  and  the  court 
may  award  costs  against  such  of  the  parties  as  shall  be  just." 
The  first  section  appears  to  have  been  enacted  for  the  purpose 
of  declaring  the  form  and  extent  of  the  judgment,  in  rem, 
intended  to  be  given  by  the  original  act,  and  the  fifth  section 
removes  all  doubt,  which  I  otherwise  would  have  had,  as  to 
the  right  to  enter  a  personal  judgment  against  the  contractor 
for  a  debt  incurred  by  and  due  from  him  to  the  claimant.  It 
is  true  that  the  terms. used  contemplate  that  the  contractor 
and  owner  are  different  persons,  but  that  is  not  a  good  or 
sufficient  reason  why  the  remedy  thereby  given  against  a 
contractor  in  such  a  case  should  not  be  extended  to  his 
creditor  when  he  is  himself  the  owner.  His  liability  to  the 
plaintiff  in  either  relation  is  established,  and  the  object  as 
well  as  the  clear  intent  of  the  section  was  to  save  the  neces- 
sity of  two  actions,  one  for  the  enforcement  of  the  lien  against 
the  land  of  the  owner  and  another  for  the  recovery  of  the 
debt  from  the  party  personally  liable.  That  object  and  inten- 
tion, so  clearly  expressed,  are  carried  out  by  the  judgment  in 
this  case,  and  there  can  be  no  doubt  that  the  two  statutes 
construed  in  connection  authorized  it. 

It  is  proper  to  add  that  the  propriety  of  making  the  order 
for  the  substitution  of  the  present  plaintiff  in  the  place  of 
Demarest,  and  for  the  continuance  of  the  proceeding  by 
him  subsequently,  is  not  involved  in  the  present  appeal ;  and 
we  are  clearly  of  the  opinion  that  the  notice  of  lien  found  by 
the  referee  to  have  been  filed  by  Demarest,  in  November, 
1862,  previous  to  that  enforced  by  the  judgment  herein,  was 
no  bar  to  such  enforcement  of  the  latter,  and  did  not  affect  it 
in  any  manner.  It  was  intended  to  reach  the  interest  of  the 
defendant  Cudlipp,  as  owner  of  the  fee,  and  it  ceased  to  be 
operative  by  the  failure  of  Demarest  to  prosecute  the  enforce- 
ment of  it. 

The  other  questions  raised  and  argued  by  the  appellants' 
counsel  are  of  a  minor  character,  and  require  no  special 
SiCKELS — ^VoL.  XIL  53 
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notice.  It  is  sufficient  to  Bay,  generally,  that  they  have 
received  proper  examination  and  consideration,  and  fail  to 
show  any  error  by  the  referee  in  making  his  dedsiony  and  are, 
therefore,  insufficient  to  justify  a  reversal  of  the  judgment 
appealed  from. 

It  must,  consequently,  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


137  491  Fanny   Sohoenwald,   Respondent,  v.  The   MsTBOPOLrrAv 

Savinos  Bank,  Appellant. 

Where  a  savings  bank,  upon  the  receipt  of  a  deposit,  enters  the  same  in 
and  delivers  to  the  depositor  a  pass-book  which  contains  the  rqles  snd 
regulations  of  the  bank,  constituting  the  conditions  upon  which  deposits 
are  received,  and,  among  others,  that  no  depositor  shall  be  paid  withoat 
producing  the  pass-book,  and  that  all  pajrments  made  to  the  penon 
producing  the  same  shall  be  deemed  good  and  valid  payments  to  the 
depositor,  the  bank  is  authorized  to  pay,  upon  presentation  of  the  book, 
without  an  order  from  the  depositor;  and  where  the  bank  is  not  diaige- 
able  with  want  of  diligence  or  any  omission  of  duty,  such  payment  is 
valid  and  binding  upon  the  depositor. 

Accordingly  hM,  where  a  pass-book  with  these  conditions  printed  theretn 
was  presented,by  one  wrongfully  in  po88es8ion,with  a  foiged  order  piu- 
porting  to  have  been  signed  by  the  depositor,  the  amount  of  which  wm 
paid  to  the  holder,  and  no  want  of  proper  care  and  diUgence  on  the 
part  of  the  bank  having  been  shown,  that  the  fact  that  the  order  was  i 
forgery  was  immaterial;  and  that  the  payment  was  rightfully  made  aad 
the  bank  entitled  to  a  credit  for  the  amount  thereof. 

(Argued  January  15, 1874;  decided  May  term,  1874.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  affirming  a  judgment  in  &vor 
of  plaintiff  entered  upon  a  verdict,  and  affirming  an  order 
denying  a  motion  for  a  new  trial. 

This  action  was  brought  to  recover  the  balance  of  a  deposit 
made  by  plaintiff  with  defendant. 

On  tlie  2l8t  day  of  August,  1869,  the  plaintiff  depodted 
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with  defendant,  $100.  At  the  request  of  the  officer  of  defend- 
ant she  wrote  her  name  in  a  book  kept  for  the  purpose  at  the 
bank,  and  wrote  the  same  in  German.  She  was  given  a  pass- 
book, which  she  afterward  took  away,  and  in  which  was 
entered,  in  words  and  figures,  in  English,  the  amount  of  the 
deposit  and  the  date  of  its  reception.  Upon  pages  of  this 
pass-book,  following  the  entry  of  the  deposit,  were  printed 
certain  rules,  numbered  from  one  to  eighteen  inclusive,  and 
headed  by  the  following  words  printed  in  capitals  and  larger 
type :  "  Bules  from  the  charter  and  by-laws."  The  following 
are  the  eighth,  eleventh  and  seventeenth  of  said  rules  : 

"  8.  All  deposits  shall  be  entered  in  the  book  of  the  cor- 
poration and  a  pass-book  shall  be  given  to  the  depositor,  in 
which  the  sura  deposited  by  him  shall  be  entered,  and  which 
shall  be  his  voucher  and  the  evidence  of  his  property  in  the 
said  institution." 

^^11.  On  making  the  first  deposit  the  depositor  shall  be 
required  to  subscribe  his  or  her  assent  to  be  governed  by  the 
regulations  and  by-laws  of  the  institution." 

"  17.  The  secretary  will  use  his  best  efforts  to  prevent 
frauds;  but  all  payments  made  to  persons  presenting  the 
deposit  book  shall  be  deemed  good  and  valid  payments  to 
depositors  respectively." 

On  the  27th  of  September,  1869,  a  man  presented  the  book 
of  the  plaintiff  to  the  paying  teller  of  the  defendant,  and 
also  an  order  purporting  to  have  been  made  by  the  plaintiff. 
The  man  who  presented  this  order,  after  indorsing  the  same 
as  "  John  Brown,"  received  the  amount  named  and  a  return 
of  the  bank-book  after  the  amount  had  been  entered  therein. 
The  signature  to  the  order  was  very  much  like  the  genuine 
signature  of  the  plaintiff.  Plaintiff  stated,  under  oath,  on 
its  being  presented  to  her,  and  she  was  asked  if  it  was  her 
signature :  "  I  do  not  know  if  it  is  or  not ;  that  looks  like  my 
writing."  She  afterward  stated  that  it  was  not  her  signature, 
because  she  never  gave  any  one  a  paper  like  this. 

After  plaintiff  received  the  bank-book  she  kept  it  in  her 
trunk  and,  as  she  supposed,  locked  until  October  19th,  1869, 
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when  she  took  it  to  the  bank  and  drew  thirty-nine  dollars. 
Defendant  refused  to  pay  this  sixty  dollars  drawn  as  abore 
stated. 

Defendant's  coansel  moved  to  dismiss  the  complaint,  which 
was  denied  and  exceptions  taken.  He  then  requested  the 
court  to  charge,  among  other  things,  that  the  defendant, 
under  its  contract  with  the  plaintiff,  had  a  right  to  presume 
that  the  person  who  presented  the  plaintiflPs  bank-book  had 
a  right  to  receive  the  money  directed  to  be  paid  by  the 
order ;  that  if  the  payment  was  made  in  good  faith  by  the 
bank  to  a  person  presenting  the  bank-book  of  the  plaintiff, 
the  plaintiff  was  bound  by  such  payment  even  though  the 
order  directing  the  payment  was  a  forgery ;  which  being 
refused  exception  was  taken.  Exception  was  also  taken  to 
part  of  the  judge's  charge  as  follows  :  "  That  if  the  plaintiff 
did  not  sign  the  order,  or  subsequently  ratify  it,  the  bank 
would  be  liable." 

The  jury  found  a  verdict  for  the  amount  of  the  foiged 
clieck  and  interest. 

Geo.  Putnam  Smith  for  the  appellant.  The  rules  printed 
in  the  pass-book  given  plaintiff  by  defendant  formed  part  of 
the  contract  between  the  parties.  {Eaves  v.  PecpUs  Sctv^ 
Bk.,  27  Conn.,  229 ;  Heath  v.  Portsmouth  Sav.  Bk.^  46  N. 
H.,  78 ;  SuUiva/n  v.  Lewiston  Soa).  Bk.y  56  Me.,  507 ;  Wall  v. 
Prov.  Sav.  Bk.j  3  Al.,  96.)  Defendant  having  paid  the 
money  according  to  such  rules,  the  payment  was  binding 
upon  plaintiff.  (  WaU  v.  Prov.  Sav.  Bh.,  3  Al.,  96 ;  Sullivan 
V.  Lewiston  Sa/o.  Bk.y  66  Me.,  511 ;  Dovhleday  v.  Kress^  60 
Barb.,  181.)  Defendant  was  not  bound  to  prove  that  plaintiff 
had  actual  notice  of  the  terms  on  which  it  received  and  would 
pay  the  money.  {Com.  Bk.  of  ATinmy  v.  Hughes^  17  Wend., 
94 ;  L.  and  K.  Bk.  v.  Page^  9  Mass.,  155  ;  Mill  v.  Bk.  of 
U.  Sj  11  Wheat.,  431,  438 ;  Baiborg  v.  Bk.  of  Columbia^  1 
H.  &  G.,  231 ;  Bk.  of  Columbia  v.  Fitzhughy  id.,  239 ;  Bays 
V.  Bk.  of  the  State,  1  M.  &  Y.,  179 ;  Smith  v.  Whiting,  12 
Mass.,  5.)    The  burden  of  proof  was  on  plaintiff  to  show  the 
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invalidity  of  the  contract  with  defendant.  (  White  v.  Franklin 
Bk.y  22  Pick.,  183 ;  Feeny  v.  Peoples  Ins.  Co.,  2  Robt.,  599 ; 
Chat.  Co.  Bk.  V.  Ridey,  19  N.  T.,  318 ;  25  Barb.,  419 ;  F. 
L.  and  T.  Co.  v.  Clowes,  8  N.  Y,,  470 ;  Barry  v.  Mer.  Ex. 
Co.,  1  Sand.  Ch.,  288 ;  Orr  v.  Lacey,  2  Doug.,  230.) 

Horace  Oravea  for  the  respondent.  Plaintiff  should  have 
been  notified  of  the  by-laws  and  her  attention  called  to  the 
regulations  in  the  deposit- book.  (Kelly  v.  Ira.  Ind.  Sav.  Bk., 
2  Daly,  227.)  The  bank  cannot  relieve  itself  of  responsi- 
bility by  the  payment  of  a  forged  order.  (  Weisser  v.  Deniso^i, 
10  N.  T.,  68 ;  LeaviU  v.  Stetson,  H.  &  D.  Supp.,  413.)  The 
failure  of  plaintiff  to  notify  the  bank  of  the  forgery  does  not 
i-elieve  it.  (  Weisser  v.  Benison,  10  N.  Y.,  68  ;  Nat.  Bk.  of 
Comm.  V.  Gro.  Nat.  Bk.,  35  How.,  412.)  The  bank  could 
not  make  by-laws  prescribing  conditions  on  which  the  deposit 
should  be  forfeited.  {M.  and  F.  Bk.  v.  Smith,  19  J.  R.,  115 ; 
Setieea  Bk.  v.  Lamb,  26  Barb.,  595 ;  Matter  of  L.  I.  R.  E. 
Co.,  19  Wend.,  37 ;  Johnson  v.  A.  and  S.  R.  R.  Co.,  40 
How.,  193 ;  The  M.  S.  Assn.  v.  Walsh,  2  Daly,  1 ;  Kelly 
V.  Im.  Ind.  Sa/o.  Bk.,  id.,  227.) 

Kbvnolds,  C.  On  the  2l8t  of  August,  1869,  the  plaintiff 
deposited  with  the  defendant's  bank  $100,  upon  the  conditions 
indicated  by  a  pass-book,  delivered  to  her  when  the  deposit 
was  made.  The  plaintiff  was  a  German  by  birth,  and,  it  is 
said,  oould  not  read  the  English  language,  in  which  the  rules 
and  regulations  of  the  defendant's  bank  were  printed.  She, 
as  appears  to  have  b^en  customary,  when  the  deposit  was 
made,  gave  the  bank  her  signature  and  received  the  usual 
pass-book.  Among  the  rules  and  regulations  printed  in  the 
pass-book,  and  under  which  the  deposit  was  made,  it  was 
declared  that  ^^  no  depositor  shall  be  paid  all  or  any  part, 
either  principal  or  interest,  without  producing  the  pass-book 
and  having  such  payments  entered  therein." 

It  was  further  provided  that,  '^  all  deposits  shall  be  entered 
in  the  books  of  the  corporation,  and  a  pass-book  shall  be 
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given  to  the  depositor,  in  which  the  Bum  deposited  by  him 
shall  be  entered,  and  which  shall  be  his  voucher  and  the  evi- 
dence of  his  property  in  the  institution." 

It  was  further  added  that,  "  the  secretary  will  use  his  best 
efforts  to  prevent  fraud,  but  all  payments  made  to  persons 
producing  the  deposit  book  shall  be  deemed  good  and  valid 
payments  to  depositors,  respectively." 

The  question  arose  upon  the  validity  of  a  payment  of  sixty 
dollars  made  by  the  bank  on  the  27th  of  September,  1869,  to  a 
person  who  appeared  at  the  bank  with  the  plaintiff's  pass-book 
in  his  possession,  with  an  order  purporting  to  have  been 
signed  by  the  plaintiff*,  directing  the  payment  of  that  amount; 
and  this  order  was  claimed  to  have  been  a  forgery,  and  the 
transaction  by  which  the  sixty  dollars  was  obtained  a  fraud 
upon  the  plaintiff;  and  so  the  jury  have  found  upon  inatruo- 
tions  which  we  shall  not  find  it  necessary  to  consider. 

The  only  question  considered  ou  the  trial,  or  passed  upon 
by  the  jury,  was,  whether  the  order  upon  which  the  sixty  dol- 
lars was  paid  was  or  was  not  a  forgery ;  and  I  think  we  are 
relieved  from  considering  the  question,  argued  at  the  bar^ 
whether  the  plaintiff  knew  or  was  able  to  understand  the  con- 
ditions upon  which  the  deposit  of  her  money  with  the  d^end- 
ant  was  made.  We  must  assume,  as  was  assumed  on  the  trial, 
that  she  did  understand  the  nature  and  effect  of  her  contract 
with  the  defendant;  and  being  obliged  by  the  verdict  of  the 
jury  to  regard  the  payment  of  the  sixty  dollars  to  have  been 
made  upon  a  forged  order,  we  have  only  to  consider  the  legal 
effect  of  the  contract  upon  which  the  deposit  was  made  in  the 
particular  aspect  in  which  the  case  is  presented  upon  the 
record. 

According  to  the  contract  between  the  parties,  it  was 
agreed  that  the  depositor  should  be  paid  no  money,  either 
principal  or  interest,  without  producing  the  pass-book  and 
having  the  payments  entered  therein.  It  seems  quite  obvious 
that  this  was  not  only  very  reasonable,  but  entirely  free  from 
any  legal  objections.  The  bank  ought  not  to  be  required  to 
make  payments  save  on  the  production  of  the  pass-book,  as 
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evidence  of  the  right  of  a  party  to  receive  the  money  depos- 
ited. Without  some  such  voucher  it  is  difficult  to  see  how 
any  savings  bank  could  protect  itself  from  imposition ;  and  it 
seems  very  clear  that  the  party  receiving  the  voucher  should 
be  charged  with  the  duty  of  reasonable  diligence,  at  least  in 
its  preservation.  I  do  not  discover  that  the  bank  can  be  prop- 
erly charged  with  any  want  of  diligence  or  any  omission  of 
duty  in  making  the  payment  which  provokes  this  controversy. 
It  was  made  to  a  person  having  possession  of  the  pass-book ; 
and  by  the  contract  it  was  agreed  that  ^^  all  payments  made  to 
persons  producing  the  deposit  books  shall  be  deemed  good 
and  valid  payments  to  depositors,  respectively."  In  addi- 
tion, the  party  receiving  the  money,  presented  what  pur- 
ported to  be  the  written  order  of  the  plaintiff;  and  I  do  not 
discover  that  there  was  anything  in  the  nature  of  the  transac- 
tion to  indicate  that  the  order  was  a  forgery,  as,  upon  some- 
what questionable  evidence,  the  jury  have  found. 

If  we  are  to  pay  any  regard  to  the  obligation  of  contracts, 
the  bank  should  be  discharged  by  the  payment  made  upon 
the  production  of  the  pass-book  and  order.  Such  is  the  con- 
tract to  which  the  plaintiff  agreed,  and  she  must  be  held  to 
all  the  consequences.  It  was  her  misfortune  that  her  pass- 
book was  purloined,  or  her  name  forged  to  an  order  for  the 
payment  of  money,  if  that  be,  as  is  found,  the  real  fact. 
The  defendant  was  charged  with  no  duty  in  respect  to  the 
custody  of  the  pass-book;  nor  do  I  see  that  it  was  at  all 
material  to  the  defendant  whether  the  order  was  a  forgery 
or  not.  The  defendant  was  at  liberty  to  pay  the  amount  of 
the  deposit  to  any  person  who  presented  the  pass-book ;  no 
order  of  the  depositor  was  required.  A  forged  order  while, 
ordinarily,  of  no  legal  effect,  was  at  least  equal  to  no  order 
at  all ;  so  that,  it  appears  to  me,  the  bank  had  the  right  to 
make  the  payment  it  did,  on  the  simple  production  of  the 
pass-book. 

The  question  whether  the  order  was  forged  or  not  was 
wholly  immaterial;    and   the   judgment   below  should  be 
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reversed  and  a  new  trial  granted,  with  eoets  to  abide  the 
event. 

All  concur,  except  Dwioht,  C,  not  voting. 

Judgment  reversed. 
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il70  1587  et  al.,  Appellants. 

A  cause  of  action  based  on  fraud,  in  the  execution  of  a  written  contract,  is 
distinct  from  that  founded  on  a  mistake  merely,  and  it  is  not  competent 
upon  the  trial  to  make  a  substitution  of  one  for  the  other. 

Where,  therefore,  defendant  set  up  as  a  counter-claim  a  fraudulent  omis- 
sion and  concealment,  on  the  part  of  pliuntiff,  of  items  supposed  by 
defendant  to  have  been  included  in  a  settlement  between  the  parties, 
which  formed  the  basis  of  the  agreement  upon  which  the  action  was 
brought,  ?ieldy  that  it  devolved  upon  defendant  to  establish  the  fraud, 
and  a  refusal  of  the  court  to  submit  to  the  jury  the  question  whether 
the  omission  was  by  mistake  was  proper. 

Lt^  V.  Field  (53  N.  Y.,  021)  and  Marsh  v.  FaUcer  (40  id.,  562)  distinguished. 

(Argued  January  15, 1874 ;  decided  May  term,  1874) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  affirming  a  judgment 
of  the  City  Court  of  Brooklyn  in  favor  of  plaintiff  entered 
on  the  verdict  of  a  jury. 

The  nature  of  the  action  and  the  material  facts  are  set  forth 
in  the  opinion. 

JSlial  F.  EaU  for  the  appellants.  The  judge  at  the  trial 
erred  in  treating  the  counter-claim  in  the  answer  as  a  state 
ment  of  a  cause  of  action  at  common  law  for  damages  for  a 
willful  tort.  {Marsh  v.  Falk^^  40  N.  Y.,  565 ;  Lefler  v. 
Fidd,  52  id.,  621 ;  ChesUr  v.  Comstoch^  40  id.,  576 ;  BysMe 
v.  Wood,  24  id.,  607 ;  Conkey  v.  Bondy  36  id.,  427 ;  Can^ 
aughty  v.  Nichols,  42  id.,  83  ;  Austin  v.  Rawdon,  44  id.,  63 ; 
Ledie  v.  Wiley,  47  id.,  648 ;  Coit  v.  Stewart,  50  id.,  17 ; 
Appleby  v.  Brown,  24  id.,  143  ;  Sheldon  v.  Wood,  2  Bosw., 
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276.)  The  biirden  of  proof  at  the  trial  was  upon  plaintiflf  to 
explain  the  omiseion  in  the  inventory.  {Maddleford  v. 
Austvrick^  1  Sim.,  89 ;  Zees  v.  Laforeet^  14  Beav.,  250 ; 
Blieset  v.  Danids^  10  Hare,  536;  Kelly  v.  Greenleafy  3 
Story,  101 ;  Brooks  v.  Ma/rUmy  2  Wal.,  70 ;  Lindley  on  Part., 
492,  493,  and  cases  cited.)  The  omission  was  a  fraudulent 
concealment  as  pleaded  in  the  answer.  (1  Story's  Eq.  Jur., 
§  207.)  The  judge  erred  in  charging  the  jury  that  it  was 
necessary  to  show  a  willful  fraud  or  fraudulent  purpose  on 
the  part  of  plaintiff.  (Kerr  on  Fraud  and  Mistake,  95 ;  1 
Story's  Eq.  Jur.,  §  316  a;  Fa/mam  v.  Brooks^  9  Pick.,  212; 
Sheldon  v.  Wood^  2  Bos.,  290 ;  affirmed,  Byxbie  v.  Woody  24 
N.  Y.,  607 ;  BaUton  v.  MatthewSy  10  C.  &  F.  App.  Cas., 
934.)  The  answer  not  having  been  demurred  or  objected  to, 
the  court,  in  the  charge  to  the  jury,  should  have  construed 
the  counter-claim  liberally.  {GonaiLghty  v.  NicholSy  42  N. 
Y.,  83;  Swinfen  v.  Id.  CMmsford,  5  H.  &  K,  920; 
Sheldon  v.  Wood^  2  Bos.,  290 ;  Conkey  v.  Bondy  34  Barb., 
285  ;  Crary  v.  Goodmany  2  Kern.,  266 ;  Union  Bk.  v.  Bush^ 
36  N.  Y.,  631 ;  id.,  427 ;  BarUett  v.  Juddy  21  id.,  200.) 

Samuel  Hand  for  the  respondent.  Defendants,  to  sustain 
their  counter-claim,  were  bound  to  show  fraud.  {Tovmaend  v. 
RendrickSy  40  How.,  143  ;  De  Graw  v.  Elmorey  50  N.  Y., 
4  ;  Cole  v.  Rathhoney  19  id.,  37 ;  Raueon  v.  Whitey  39  Barb., 
104 ;  Moore  v.  NohUy  36  How.,  385 ;  Oberlander  v.  Spieesy 
45  N.  Y.,  175  ;  Meyer  v.  Amidony  id.,  169.)  Defendants' 
exceptions  to  the  charge  are  not  well  taken.  {Schwerin  v. 
McKUy  5  Kobt.,404 ;  Benson  v.  Berry y  55  Barb.,  620 ;  Clark 
V.  VoTcey  19  Wend.,  232 ;  Walsh  v.  Kdly,  40  N.  Y.,  556 ; 
Stone  V.  Tr.  Co.y  38  id.,  240 ;  Khiender  v.  Lynchy  4  Keyes, 
361.) 

LoTT,  Ch.  C.    This  action  was  brought  by  the  plaintiff 

against  the   defendants  for  the  recovery  of  certain  sums 

claimed  to  be  payable  to  him,  under  a  special  agreement  set 

forth  in  the  complaint,  made  between  the  parties  on  a  settle- 

SicKBLs  —  Vol.  XH.  54 


426  Dudley  v.  Scranton  et  aL  [May, 

Opinion  of  the  Commission,  per  Lott,  Gh.  0. 

ment  of  certain  partnersliip  transactions,  referred  to  in  the 
said  agreement,  amounting  to  the  sum  of  Sl^SSQ.SS,  with 
interest.  Some  of  the  allegations  in  the  complaint,  not 
material  to  be  noticed,  were  denied  by  the  defendants'  answer, 
and  the  questions  arising  on  the  appeal  are  presented  in  a 
counter-claim  made  by  them  on  the  following  allegations,  viz. : 
^^  That  in  the  said  settlement,  set  forth  in  the  complaint,  the 
sum  of  $10,000  invested  in  machinery  and  fixtures,  and  a  part  of 
the  assets  of  said  partnei*ship,  heretofore,  and  in  previous  settle- 
ments, credited  and  allowed  as  such,  was  fraudulently  omitted 
by  the  plaintiff  from  the  list  or  inventory  of  assets  and  stock, 
made  by  the  said  plaintiff  as  the  basis  of  said  settlement,  in 
consequence  of  which,  the  amount  of  the  assets  as  estimated 
and  bought  by  him,  and  for  which  he  gave  said  notes  [being 
notes  specified  in  the  said  agreement],  was  $10,000  less  than  it 
otherwise  would  have  been ;  that  such  omission  on  the  part  of 
the  plaintiff  was  fraudulently  concealed  from  these  defendants, 
who  had  reason  to  believe,  and  did  believe,  that  said  sum  of 
$10,000  was  included  in  the  assets,  and  that  they  made  and 
entered  into  said  settlement  on  the  faith  of  said  belief,  and 
never  discovered  said  omission  or  error  until  some  time  after 
said  settlement  was  made."  The  defendants  then  allied, 
that  if  the  value  of  said  machinery  and  fixtures  had  been 
allowed  and  credited  as  assets  they  would  have  received 
$1,500  additional  for  their  interest  in  the  business  in  which 
they  were  used,  over  apd  above  the  amount  allowed  and  cred- 
ited to  them  by  the  plaintiff,  and  that  they,  upon  the  discovery 
of  the  said  omission,  demanded  of  the  plaintiff  their  interest 
in  the  said  amount,  which  they  alleged  to  be  $1,500  with 
interest,  but  that  he  refused  to  allow  or  pay  it  to  them.  The 
plaintiff,  in  and  by  his  reply,  denied  each  and  every  of  the 
said  allegations  set  forth  "  by  way  of  or  setting  up  a  counter- 
claim." On  the  trial  of  the  issues,  evidence  was  given  in 
reference  to  the  plaintiff's  claim,  and  also  as  to  the  facts 
alleged  to  support  the  counter-claim,  and  tending  to  show 
the  omission,  its  cause,  and  the  plaintiff's  motive  and  object 
in  making  it. 
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The  jaiy  found  in  favor  of  the  plaintiff  for  the  whole 
amount  of  his  claim,  under  a  charge  from  the  court,  submitting 
the  question  of  a  fraudulent  omission  to  them,  and  instructing 
them  that  the  defendants  were  not  entitled  to  a  counter-claim, 
unless  a  fraudulent  purpose  on  the  part  of  the  plaintiff  in  mak- 
ing it  was  shown ;  and  the  court  refused  to  charge  "  that  if  the 
item  of  machinery  was  omitted  from  the  inventory,  which  was 
the  basis  of  the  settlement,  without  the  knowledge  or  consent  of 
either  of  the  defendants,  and  they  settled  with  the  plaintiff  upon 
the  representations  made  by  him  that  he  had  included  all  the 
assets  of  the  firm,  the  defendants  are  entitled  to  be  allowed  fif- 
teen per  cent  on  the  vahieof  the  property."  This  was  refused, 
the  judge  saying,  that  he  construed  the  proposition,  as  pre- 
sented, to  be,  in  substance,  that  if  the  plaintiff  omitted  by  mis- 
take, and  without  any  intention  to  defraud,  this  item  from  the 
calculation,  that  that  would  be  sufficient  to  constitute  a  defence, 
and  with  that  view  of  it,  he  must  decline  the  proposition. 
The  defendants'  counsel  excepted  to  the  refusal,  and,  in  taking 
the  exception,  stated  that  the  proposition  was  intended  to 
meet  precisely  the  point  which  the  judge  supposed  it  was, 
that  is,  "  to  instruct  the  jury  that  if  they  found  the  omission 
was  made  without  the  defendants'  consent  or  knowledge, 
whether  it  was  fraudulent  or  not,  they  were  to  be  allowed  the 
fifteen  per  cent."  The  counsel  then  further,  requested  him 
to  charge,  that  as  the  omission  of  the  machinery  from  the 
inventory  was  admitted,  the  burden  of  proof  was  on  the 
plaintiff  to  explain  such  omission.  This  was  also  refused, 
and  an  exception  to  such  refusal  was  taken.  These  exceptions 
present  the  only  material  questions  for  our  consideration  on 
this  appeal.  Neitherof  them  is  well  taken.  The  judge  properly 
held  that  the  counter-claim  by  the  defendants  was  based 
on  an  allegation  of  a  fraudulent  omission  and  concealment  of 
the  item  in  making  the  settlement,  and  it  was  incumbent  on 
them  to  establish  the  fraud  alleged  by  affirmative  proof,  and 
that  it  was  not  sufficient  to  show  that  such  omission  was  the 
result  of  a  mistake.  The  fraud  alleged  by  them  was  a  material 
element,  and  ground  for  the  claim  to  compensation  for  damages 
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sustained  by  tbem  by  reason  and  in  consequence  of  the  oinis^ 
sion,  and  it  was  not  competent  to  disregard  that  allegation. 
A  cause  of  action  based  on  fraud  is  distinct  from  that  founded 
on  a  mistake  merely ;  and  it  is  not  competent  on  tlie  trial 
to  make  a  substitution  of  the  one  for  the  other.  This  principle 
is  fnUy  established  by  the  case  of  Hoss  v.  Mather^  decided  by 
this  Commission  in  September,  1872  (51  N.  Y.,  108),  and  was 
reaffirmed  by  it  in  Burnham  v.  Walkupy  decided  at  the  June 
Term,  1873.  *  See,  also,  Degraw  v.  Elmore  (50  N.  Y.,  1). 
The  case  of  Lefl&r  v.  Fidd  (52  N.  Y.,  621),  cited  by  the 
counsel  of  the  appellants,  is  not  in  conflict  with  the  views 
above  presented.  It  was  there  held,  ^'  that  the  answer  did 
not  raise  the  question  of  fraud.''  !Npr  does  the  case  of 
Marsh  V.  FdUcer  (40  N.  Y.,  562)  conflict  with  what  has  been 
said.  That,  and  the  case  of  Lefler  v.  Fidd,  presented  ques- 
tions based  on  false  representations,  and  these  were  held  not 
to  be  sufficient  for  want  of  an  averment  that  thev  were  made 
with  the  intent  to  deceive,  and  of  the  necessary  allegations  to 
show  that  they  were  fraudulently  made.  In  the  case  under 
review,  the  answer  alleges  not  only  that  the  omission  ^'  was 
fraudulently  omittedy  "  but,  also,  tliat  ^^it  yf2AfraudiUeniljf 
ooncealed.^^  If  those  allegations  do  not  charge  fraud  it  is  dif- 
ficult to  understand  their  meaning ;  they  certainly  are  not 
consistent  with  honesty  and  good  faith,  and  fair  and  open, 
upright  dealing,  but  on  the  contrary,  are  clearly  irreconcilable 
with  such  conduct,  and  admit  of  no  other  construction  or 
meaning  than  a  charge  of  intentional  fraud. 

There  was  some  evidence  given  by  the  plaintiff,  against  the 
exception  of  the  defendants,  tending  to  show  that  the  goods 
included  in  the  inventory  were  not  worth  the  prices  at  which 
they  were  entered.  It  could  not  have  operated  to  their  preju- 
dice, in  view  of  the  questions  submitted  to  the  jury  and  their 
finding  thereon. 

It  appears  that  an  exception  was  taken  on  behalf  of  the 
defendants,  when  the  plaintiff  rested,  to  the  refusal  of  the 
court  to  dismiss  the  plaintiff 's  complaint,  on  the  ground  that 

♦  54  N.  Y.,  656. 
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it  appeared  that  the  claim  had  never  been  assigned  by  Benne 
and  Browner  Mr.  Fish  to  the  plaintiflE.  The  appellants  have 
not  presented  the  question  by  their  points.  It  might,  there- 
fore, be  assumed  that  the  exception  is  waived,  but  I  have, 
however,  examined  it,  and  do  not  think  that  the  ground  was 
justified  by  the  testimony.  I  find,  moreover,  that  the  court,  in 
answer  to  a  request  of  the  defendants'  counsel,  instructed  the 
jury  as  follows :  "  That  the  plaintiff  cannot  recover  anything 
in  this  action,  whatever  may  be  the  finding  of  the  jury  as  to 
the  counter-claim,  unless  the  jury  find  that  Benne  and  Brown 
and  Fish  assigned  their  interest  in  this  claim  to  the  plaintiff*." 
This  is  based  on  the  assumption  or  concession  that  there  was 
proof  for  the  consideration  of  the  jury,  by  which  they  were 
to  determine  and  find  on  the  fact.  Their  verdict  shows  that 
they  found  that  such  assignment  had  been  made.  The  excep- 
tion can,  therefore,  not  be  available  as  a  ground  for  the 
reversal  of  the  judgment.  It  must,  consequently,  be  affirmed 
with  costs. 

All  concur. 

Judgment  affirmed, 


Abraham  J.  Yan  Dyke  et  al.,  Bespondents,  v.  Thomas 

Maguibe,  Appellant. 

Plaintifi9*  complaint  alleged  that  they  performed  services  and  furnished 
materials,  at  the  request  and  for  defendant,  of  the  value  of  $3«423.49, 
which  defendant  agreed  to  pay.  Before  the  answer  a  bill  Of  particulars 
was  demanded  and  served.  Defendant  answered  admitting  that  plain- 
tiffs performed  work  and  furnished  materials  for  him  as  alleged  in  the 
complaint,  but  denied  they  were  of  the  value  specified.  Held  (Earl,  C, 
dissenting),  that  the  answer  only  put  in  issue  the  value  of  the  services 
and  materials,  and  that,  on  the  trial,  an  offer  to  show  that  the  work  and 
materials  charged  were  not  rendered  and  furnished  for  defendant  was 
properly  rejected. 

(Submitted  January  15,  1874 ;  decided  May  term,  1874.) 

Appeal   from  judgment  of    the  General   Term  of   the 
Supreme  Court  in  the  second  judicial  department,  affirming 
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a  judgment  in  £Eivor  of  plaintiffs,  entered  upon  the  report  of 
a  referee. 

This  action  was  brought  to  recover  for  services  alleged 
to  have  been  rendered  by  plaintiffs,  as  carpenters  and 
bnilders,  and  for  building  materials  furnished  and  delivered 
by  them  to  the  defendant,  to  the  amonnt  and  value  of 
$3,423.49,  which,  as  they  alleged,  the  defendant  promised  to 
pay,  and  had  paid  $2,800 ;  leaving  unpaid  and  due  $623.49. 
Before  the  defendant  answered  the  plaintiffs'  complaint,  he 
demanded  and  received  from  them  a  bill  of  particulars  of  their 
demand.  By  his  answer  he  admitted  that  plaintiffs  "  per- 
formed work,  labor  and  services "  for  him,  '^  and  furnished 
materials,  as  alleged  in  their  complaint,"  but  denied  that  they 
were  of  the  value  and  sum  of  $3,423.49,  or  that  he  promised 
or  agreed  to  pay  for  the  same ;  and  averred  that  the  same 
were  of  no  greater  value  than  $2,300,  all  of  which  he  alleged 
he  had  paid  ;  and,  by  mistake,  had  paid  $500  exceeding  that 
sum,  and  demanded  judgment  in  his  favor  for  the  excess.  On 
the  trial  before  the  referee,  the  defendant  offered  to  prove 
that  the  work  and  material  alleged  in  the  complaint  to  have 
been  furnished  and  rendered,  by  the  plaintiffs,  had  not  been 
furnished  to  or  rendered  for  him;  which  offer,  upon  the 
plaintiffs'  objection  that  the  defendant  by  his  answer  had 
simply  put  in  issue  the  value  of  the  services  performed  and 
of  the  materials  furnished,  was  rejected,  and  the  defendant 
excepted.  Neither  the  bill  of  particulars  furnished  nor  any 
of  the  evidence  given  on  the  trial  are  contained  in  the  case. 
The  referee  found,  as  facts,  that  the  value  of  the  work,  labor 
and  services  rendered  and  materials  furnished  by  the  plain- 
tiffs,  for  the  defendant,  in  the  plaintiffs'  complaint  and  bill  of 
particulars,  was  $3,258.01,  upon  which  the  defendant  had 
paid  $2,800 ;  and,  as  a  conclusion  of  law,  that  the  plaintiffs 
were  entitled  to  recover  of  the  defendant  $458.07  and  inter- 
est from  January  28th,  1871;  for  which  sum  he  directed 
judgment.  No  exception  was  taken  to  the  report ;  judgment 
was  entered  as  directed. 
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James  Tray  for  the  appellant. 

itr.  ff.  Clement  for  the  respondents.  No  exceptions  having 
been  filed  or  served  according  to  the  provisions  of  the  Code, 
the  appeal  should  be  dismissed.  (Oode,  §§  268,  272 ;  Weed 
V.  iT.  T.  and  H.  R.  R.  Co.,  29  N.  T.,  616 ;  Enos  v.  Eigen- 
iro^i^,  32id.,444;  ^-iw^eB  v.  i>w  i^i?n,  4  Lans.,  899  ;  Brewer 
V.  i^A,  12  How.,  488.)  A  bill  of  particulars  is  an  amplifi- 
cation of  the  pleading  to  which  it  relates,  and  is  to  be  con- 
fitmed  as  forming  part  of  it.  {MeMn,  v.  Wood,  3  Keyes,  536 ; 
Bowman  v.  Eofrle,  3  Daer,  691 ;  MattJiewe  v.  Hvihbard,  47 
N.  Y.,  428 ;  Seamam,  v.  I/yw,  4  Bos.,  338.) 

Gray,  G.  No  exception  was  taken  to  the  report  of  the 
referee,  or  question  made  as  to  any  ruling  made  by  him  on 
the  trial,  other  than,  one  founded  upon  his  rejection  of  the 
defendant's  offer  to  prove  that  the  work  and  materials  alleged 
in  the  plaintiffs'  complaint  to  have  been  rendered  and  fur- 
nished by  them  for  him  had  not  been  rendered  or  famished. 
The  defendant  had,  by  his  answer  to  the  plaintiffs'  complaint 
and  bill  of  particulars  before  him,  admitted  in  express  terms 
that  the  plaintiff!^  had  performed  '^  work,  labor  and  services,  and 
furnished  materials  "  for  him,  as  alleged  in  their  complaint ; 
and  thus  the  parties  had,  by  their  pleadings,  agreed  to  what 
the  plaintiffs  had  alleged  in  their  complaint  in  that  respect ; 
and  by  this  agreement  they  were  bound  to  abide.  ^^That 
what  the  parties  have  agreed  to  in  their  pleadings  shall  be 
admitted  though  the  jury  find  otherwise"  (7  Bacon's 
Abridgement,  459),  is  an  ancient  rule,  not  to  be  departed 
from,  except  in  cases  where  an  amendment  has  been  ordered. 
All  that  was  put  in  Issue  was  the  value  of  the  services  and 
materials.  The  offer  was  properly  rejected ;  and  the  judg- 
ment should  be  afiSrmed. 

Easl,  C.  (dissenting).  The  plaintiffs,  in  their  complaint, 
alleged  that,  during  the  years  1869  and  1870,  at  the  city  of 
Brooklyn  and  town  of  Flatbnsh,  they  did  and  performed  ser- 
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vices  as  carpenters  and  builders  and  sold  and  delivered  build- 
ing material,  at  the  request  of  and  for  the  defendant,  to  the 
amount  and  of  the  value,  and  for  which  defendant  prom- 
ised to  pay,  the  sum  of  $3,423.49,  and  that  there  was  a  bal- 
ance due,  and  unpaid,  to  them  of  $623.49 ;  and  for  this  sum 
they  demanded  judgment.  The  defendant,  in  his  answer, 
ailer  admitting  that  the  plaintiffs  were  copartners,  and  ^'  that 
they  performed  work,  labor  and  services  for  the  defendant, 
and  furnished  materials,  as  alleged  in  the  complaint,"  denied 
that  the  same  were  of  the  value  of  $3,423.49,  or  that  he 
promised  or  agreed  to  pay  that  sum ;  averred  that  the  same 
were  of  no  greater  value  than  $2,300,  which  sum  he  had 
paid,  and  denied  all  the  other  allegations  in  the  complaint. 

Upon  the  trial,  the  defendant  offered  to  show  that  the 
work  and  material  alleged  in  the  complaint  had  not  been  fur- 
nished or  rendered  to  him.  To  this  evidence  the  plaintiffs 
objected,  on  the  ground  that  the  answer  did  not  deny  the 
quantity  of  work  performed  and  material  furnished.  The 
referee  sustained  the  objection^  and  defendant  excepted  to 
such  ruling. 

The  object  of  defendant's  offer,  as  it  was  manifestly  under- 
stood by  plaintiffs'  counsel  and  the  referee,  was  to  dispute 
the  quantity  of  plaintiffs'  work  and  materials.  The  plaintifb 
claimed,  and  the  referee  held,  that  the  defendant  could  not 
dispute  the  quantity  but  was  confined,  under  his  answer,  to 
disputing  the  value  of  the  work  and  materials ;  and  whether 
the  ruling  of  the  referee  was  correct,  is  the  question  to  be 
determined,  and  is  before  us  upon  defendant's  exception. 

The  complaint  alleges  the  time  when  and  the  place  where 
the  work  was  done  and  materials  furnished,  and  the  character 
of  the  work  and  materials.  All  this  is  admitted  by  the 
answer.  It  does  not  specify  the  items  of  the  work  and  mate- 
rials, nor  their  quantity,  except  that  they  were  of  the  amount 
and  value  stated  in  dollars  and  cents  in  the  complaint.  The 
answer  denies  that  they  were  of  the  value  mentioned ;  and 
thus  puts  in  issue  everything  which  the  plaintiff  would  have 
to  prove  to  show  that  they  amounted  to  as  much  as  they 
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claimed.  The  complaint  alleges  that  the  plaintiffs  furnished 
work  and  materials  for  the  defendant  to  the  amount  and 
valae  of  $3,423.49.  The  defendant  admits  that  the  plaintiffs 
furnished  work  and  materials  to  him,  as  alleged,  but  denies 
that  they  were  of  the  value  alleged.  Under  such  an  issue  the 
plaintiffs  must  prove  what  the  work  and  material  amounted 
to ;  and  to  do  this  they  must  necessarily  prove  two  things : 
tixst,  what  work  and  materials  they  furnished,  and  then  their 
value ;  and  both  can  be  disputed  by  the  defendant.  Work 
which  plaintiffs  did  not  perform  could  not  have  entered  into 
the  value  stated,  and  defendant  did  not  admit  such  work. 
The  plaintiffs  could  not  point  to  any  item  of  work  or  mate- 
rial and  say  that  it  was  admitted.  Hence,  every  item  must 
have  been  open  to  litigation. 

It  appears  that  a  bill  of  particulars  was  furnished  by  plain- 
tiffs before  the  answer  was  put  in ;  but  it  does  not  appear  in 
the  case,  and  hence,  we  can  give  it  no  effect.  In  any  event, 
however,  it  formed  no  part  of  the  pleadings,  and  did  not 
modify  their  effect ;  its  only  office  was  to  inform  the  defend- 
ant of  the  particulars  of  the  plaintiffs'  claim  and  to  confine 
them  in  their  proofs  to  the  items  contained  therein. 

I  afti,  therefore,  of  opinion  that  the  referee  erred,  and  that 
the  judgment  must  be  reversed  and  new  trial  granted,  costs 
to  abide  event. 

For  affirmance,  Lott,  Ch.  C,  Gray  and  Dwioht,  CO. 

For  reversal.  Earl,  C.  ;  Reynolds,  C,  not  voting. 

Judgment  affirmed. 


Peter  Fiizpatrick,  Appellant,  t;.  Felix  Boylak,  impleaded, 

etc..  Respondent. 

The  mechanic's  lien  law  for  the  city  of  New  York  of  1863  (chap.  500,  Laws 
of  1863)  has  no  retroactive  operation;  it  repealed  the  old  act  as  to  all 
liens  subsequently  created,  but  continued  it  in  force  as  to  existing  liens. 
(DwiQHT  and  Gray,  CO.,  dissenting.) 

Accordingly  Jield  (Dwight  and  Gray,  CC,  dissenting),  where  a  notice  of 
lien  was  filed  under  and  as  required  by  the  act  of  1851  (chap..  513,  Lawa^ 
Sicksls — Vol.  XII.        65 
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of  1861),  and  proceedings  were  commenced  to  enforce  the  lien  prior  to 
the  act  of  1868  taking  effect,  that  the  provision  of  the  latter  act  (g  11) 
that  **  liens  shall,  in  all  cases,  cease  after  one  year,  unless  hy  order  of  the 
court  the  lien  is  continued,*^  etc.,  did  not  apply;  but  that  the  lien 
continued  after  the  expiration  of  the  year  and  until  the  rendition  of 
judgment 

(Argued  Januaiy  16, 1874 ;  decided  May  term,  1874.) 

Appeal  from  judgment  of  the  General  Tenn  of  the  Court 
of  Common  Pleas  for  the  city  and  county  of  New  York, 
affirming  a  judgment  entered  upon  an  order  upon  trial  at 
Special  Term,  dismissing  the  complaint  as  to  defendant 
Boylan. 

This  was  a  proceeding  to  enforce  a  mechanic's  lien  against 
*  premises  knpwn  as  No.  474  Third  avenue,  in  the  city  of 
New  York. 

The  original  complaint,  served  under  an  order  of  the  court 
made  May  4th,  1863,  alleged  that  the  plaintiff  had  entered 
into  an  agreement  with  the  defendant  O'Brien,  to  supply  a 
quantity  of  brick  and  other  •  building  materials,  and  toper- 
form  work  and  labor  to  the  value  of  $868.45,  which  sam 
O'Brien  promised  to  pay.  There  was  a  further  allegation,  that 
the  goods  were  supplied  and  the  work  furnished,  in  pursuance 
of  the  agreement,  between  the  7th  day  of  November,  1862, 
and  the  8d  of  February,  1863,  and  were  used  in  the  erection 
of  buildings  on  the  premises  refen*ed  to.  It  was  also  set  fortlu 
that  the  defendant  O'Brien  had  wholly  failed  to  pay  more 
than  $200,  so  that  there  was  still  due  $668.45,  with  interest 
from  February  3,  1863.  The  complaint  then  stated  that 
the  other  defendant,  Boylan,   was,  prior  to   October  28th, 

1862,  and  at  the  time  of  the  complaint,  owner  in  f&c 
simple  of  the  premises  in  question,  and  that  O'Brien 
was  the  contractor  with  Boylan  for  the  erection  of  the 
building  aforesaid.    It  was  added,   that  on  February   7th, 

1863,  the  plaintiff  filed  a  lien  against  the  defendants, 
O'Brien  and  Boylan,  upon  the  premises  already  named,  and 
that  there  was  then  due  from  Boylan  to  O'Brien,  under  the 
contract,  more  than  sufficient  money  to  discharge  the  lien. 
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and  that  the  object  of  the  action  was  to  foreclose  the  lien  for 
the  unpaid  balance  of  claim.  There  was  then  a  demand 
for  judgment  for  the  claim,  interest  and  costs,  with  a  sale 
of  the  interest  of  Boylan  in  the  land,  and  a  judgment  for 
deficiency,  if  any.  This  complaint  was  verified  May  5th, 
1863.  An  answer  was  verified  June  16,  1863,  which  denied 
the  allegations  in  the  complaint,  except  that  there  was 
an  admission  that  Boylan  was  the  owner  of  the  premises 
474  Third  avenue,  and  that  the  defendant  O'Brien  was 
the  contractor  for  the  erection  of  a  building  upon  said 
premises  at  the  time  of  the  filing  of  the  lien.  No  further 
proceedings  appear  to  have  been  taken  in  the  action  until 
March  11th,  1870.  At  that  tinie,  an  amended  complaint  was 
served,  containing  the  following  allegation,  additipnal  to  what 
was  set  up  in  the  original  complaint :  That  the  work  and 
services  were  furnished  under  and  by  virtue  of  a  contract 
therefor  entered  into  between  the  defendant  Boylan,  as  owner, 
and  the  defendant  O'Brien,  as  contractor.  The  answer  of 
March  31,  1871,  denied  all  the  material  allegations  of  the 
amended  complaint,  except  that  it  admitted  that  Boylan  was 
owner  of  474  Third  avenue. 

The  case  was  brought  on  for  a  hearing  at  a  Special  Tei'ni 
of  the  court  held  November  3,  1870,  when  the  judge  found, 
as  facts,  that  the  proceeding  was  commenced  to  foreclose  a 
mechanic's 'lien  on  the  property,  the  notice  of  which  was 
filed  in  the  oflSce  of  the  clerk  of  the  county  of  New  York, 
on  February  7tb,  1863,  and  that  no  order  of  court  continuing 
this  lien  had  been  made,  and  that  there  was  no  new  docket  in 
the  oflSce  of  the  clerk  of  the  county,  stating  the  fact  that 
such  order  had  been  made. 

He  further  found,  as  a  conclusion  of  law,  that  the  complaint 
should  be  dismissed,  as  to  the  defendant  Boylan. 

To  these  conclusions,  both  of  law  and  of  fact,  the  plaintiff 
excepted. 

Amasa  J.  ParJcer  for  the  appellant.  This  action  is  in  no 
wise  affected  by  the  act  of  1863.     (Oalkim  v.  Calkins,  ^ 
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Barb.,  306 ;  Johnson  v.  Burrdly  2  Hill,  238 ;  Berl^  v. 
Rampacher^  5  Diier,  188 ;  Tinat  v.  CabenaSy  19  Abb.,  143 ; 
Fairbanks  v.  Woody  17  Wend.,  329.)  A  mechanic's  lien  filed 
under  the  statute  can  only  be  discharged  in  one  of  the  modes 
prescribed  by  the  statute.  {Fettrich  v.  ToUen.  2  Abb,  Pr. 
[N.  S.],  264  ;  Poerachhe  v.  Kedenburffy  6  id.,  172 ;  Faifie  v. 
Bonnej/y  4  E.  D.  S.,  734.) 

Carles  F.  Miller  for  the  respondent.  In  the  foreclosure 
of  a  mechanic's  lien  the  requirements  of  the  statute  must  be 
strictly  performed.  {Sharp  v.  JohnsoUy  4  Hill,  92 ;  Jitsshliti 
V.  SUvennauy  50  N.  Y.,  360.) 

Eabl,  C.  I  think  it  appears,  clearly,  that  the  plaintiff 
was  defeated  at  the  trial  term,  upon  the  sole  ground  that  no 
order  of  court  continuing  his  lien  had  been  made,  and  no 
new  docket  made  in  the  office  of  the  county  clerk  stating  the 
fact  that  such  order  was  made.  Hence,  the  only  question  for 
pur  consideration  is,  whether  he  was  properly  defeated  apoa 
that  ground. 

The  plaintiff  filed  notice  of  his  lien  on  the  7th  day  ot 
February,  1863,  as  required  by  section  6  of  chapter  573  of 
the  Laws  of  1851,  and  commenced  proceedings  to  enforce  his 
lien  on  the  sixth  of  May  thereafter;  and  hence,  by  section  12 
of  that  chapter,  the  lien  was  continued  until  judgment  was 
rendered,  which  superseded  the  lien  and  took  its  places 
On  the  5th  day  of  May,  1863,  was  passed  chapter  500, 
'^An  act  to  secure  the  payment  of  mechanics,  laborers  and 
persons  furnishing  materials  toward  the  erection,  altering  or 
repairing  of  buildings  in  the  city  of  ISTew  York."  Section  11 
of  that  act  provides,  that,  ^'  liens  shall,  in  all  cases,  cease  after 
one  year,  unless,  by  order  of  court,  the  lien  is  continued,  and 
a  new  docket  made  stating  such  fact"  It  was  under  this  sec- 
tion that  the  plaintiff  was  defeated;  and  whether  he  was 
properly  defeated  or  not,  depends  upon  whether  or  not  that 
act  shall  be  construed  as  having  retroactive  as  well  as  pro6- 
i>ective  operation.     I  think  that  act  must  have  prospective 


18'74.]  FiTZFATRICK  V.  BoYLAX.  437 

Disaenting  opinion,  per  Dwight,  C. 


operation  only.  Section  1  expressly  provides  that  the  liens  to 
be  created  under  that  act  are  for  work  and  materials  there- 
after to  be  done  and  furnished ;  and  the  entire  proceeding  pre- 
scribed by  the  act  is  to  enforce  the  liens  created  under  the  act. 
The  last  section  provides  that  the  act  shall  take  eifect  on  the 
Ist  day  of  July,  1863;  and  section  2  provides  that  all  former 
acts  giving  liens,  in  the  city  of  New  York,  are  repealed, 
"  except  so  far  as  may  be  necessary  to  carry  into  effect  liens 
acquired  before  this  act  takes  effect,"  The  clear  purpose  pf 
the  act  was  to  provide  a  new  system  as  to  these  liens,  and  to 
repeal  the  old  one  as  to  all  liens  to  be  thereafter  created,  but 
to  continue  it  in  force  as  to  all  existing  liens.  This  construc- 
tion is  sanctioned  and  required  by  the  rule  of  law  that  every 
statute  shall  be  construed  as  having  prospective  operation 
only,  unless  its  express  letter  or  clearly  manifested  intention 
requires  that  it  should  have  retroactive  effect ;  and  that,  if 
all  the  language  of  the  statute  can  be  satisfied  by  giving  it 
prospective  operation  it  shall  have  such  operation  only. 
{Calkins  v.  Calkins^  3  Barb.,  306 ;  Johnson  v.  Burrell^  2 
Hill,  238 ;  Fairbanks  v.  Wood,  17  Wend.,  329 ;  Berley  v. 
Rampacher^  5  Dner,  188 ;  Trist  v.  Cohens,  19  Abb.,  143 ; 
Da^h  v.  Van  KUeck,  7  John.,  499;  Jackson  v.  Van  Zandt,  12 
id.,  168 ;  Sayre  v.  Wisner,  8  Wend.,  662 ;  Palmer  v.  Conhj,  4 
Denio,  376 ;  Hackley  v.  Sprague,  10  Wend.,  114.) 

The  learned  judge,  therefore,  erred,  at  the  trial  term,  in 
defeating  plaintiff',  upon  the  ground  specified  by  him,  and 
the  judgment  must  be  reversed  and  new  trial  granted,  costs 
to  abide  event.  ^ 

DwiOHT,  C.  (dissenting).  In  disposing  of  this  case  it  is 
necessary  to  consider  the  construction  and  effect  of  section 
11  of  chapter  500  of  the  Laws  of  1863,  concerning  mechanic's 
liens  in  the  city  of  New  York. 

The  present  action  is  based  upon  a  lien  filed  February  7th, 
1863.  The  statute  was  passed  May  fifth  and  went  into  effect 
July  1st,  1863.  The  question  is  whether  the  lien  is  affected 
by  the  statute.     The  words  of  this  section  are  as  follows : 
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'^  Liens  shall,  m  all  cdsesy  cease  after  one  year,  unlesB  bj 
order  of  the  court  the  lien  is  continued  and  a  new  docket 
made  stating  such  fact  (without  a  discharge  of  the  lieu).^ 
It  is  claimed  by  the  plaintiff  that  this  section  docs  not 
apply  to  the  present  case.  He  bases  his  claim  on  the  general 
proposition  that  the  statute  should  not  be  constmed  to  act 
retrospectively  so  as  to  embrace  existing  liens. 

It  is  a  well  settled  rule  that,  in  certain  cases,  a  statute  shall 
not  be  construed  to  have  a  retrospective  operation,  unless  the 
language  of  the  act  imperatively  requires  that  construction. 
The  rule  is  regularly  applied  where  a  retrospective  operation 
would  interfere  with  a  vested  right.  {Dash  v.  Van  Kleeekj 
7  J.  R.,  477 ;  Wood  v.  Oakley^  11  Paige,  400 ;  Johmon  v. 
Burrell,  2  Hill,  238 ;  Sanford  v.  Bennett,  24  N.  Y.,  20.) 
This  sound  and  wholesome  doctrine  is  not  so  rigorous  in  ite 
application  to  remedies,  and  retrospective  laws  operating 
upon  them  are,  to  a  certain  extent,  allowable.  {Dickersan  v. 
Cook,  16  Barb.,  609  ;  Matter  of  Smith,  10  Wend.,  449  ;  Van 
Bensaelaer  v.  Siiyder,  13  N.  Y.,  299.)  Still,  even  in  the  case 
uf  statutes  affecting  remedies,  proceedings  already  pending 
are  to  be  regarded  as  exempted  from  their  operation,  unless 
a  contrary  intent  appears.  {Trist  v,  De  Cabezas,  18  Abb. 
Pr.,  143  ;  25  How.  Pr.,  417.)  These  propositions,  however, 
only  state  rules  of  construction  for  the  purpose  of  ascertain- 
ing the  true  legislative  intent.  Where  that  intent  is  clear 
they  must  give  way.  It  is  the  duty  of  the  courts  to  carry 
into  effect  the  legislative  will,  so  long  as  it  does  not  con- 
flict with  the  Constitution  of  the  State  or  United  States. 
Where  the  whole  scope  of  the  statute  now  under  considera- 
tion is  regarded,  the  intent  of  the  legislature  is  plain. 

The  act  previously  in  force  was  chapter  513  of  the  Laws  of 
1851.  The  twelfth  section  of  that  act  concerns  the  same 
subject  as  the  eleventh  section  of  the  act  of  1863.  It  is, 
however,  quite  different  in  its  terms.  The  act  of  1851  pro- 
vided that  every  lien  created  under  its  first  section  should 
continue  until  the  expiration  of  one  year  from  its  creation. 
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and  until  jadgment  rendered  in  any  proceedings  for  the 
enforcement  thereof.  This  language  plainly  prolongs  the 
lien  during  the  entire  period  of  the  foreclosure  proceedings. 
The  policy  of  the  act  of  1863  is  quite  different.  Liens  are  to 
cease  in  all  cases  after  one  year,  unless  by  order  of  court 
the  lien  is  continued  and  a  new  docket  is  made  stating  the 
fact.  Affirmative  action  of  the  court  is  called  for  before  the 
close  of  a  year,  when,  it  is  to  be  supposed,  that  no  continu- 
ance will  be  granted,  unless  good  ground  is  given  for  the 
delay  in  enforcement.  This  brings  the  enforcement  of  the 
proceedings  under  proper  judicial  supervision.  Other  import- 
ant changes  in  the  law  are  made  by  the  act  of  1863.  The 
twelfth  section  then  provides,  that  all  former  acts  giving  liens 
to  mechanics  and  others  erecting  buildings  in  the  city  of  New 
York  are  repealed,  except  so  far  as  may  be  necessary  to  carry 
into  effect  liens  acquired  before  this  act  takes  effect.  It 
further  provides,  that  persons  who  have  performed  work 
under  a  contract,  or  furnished  materials  under  a  contract,  prior 
to  July  1,  1863,  when  the  act  took  effect,  may  proceed  to 
acquire  a  lien  under  the  new  act.  The  statute  thus  supplies 
a  complete  and  consistent  scheme,  classifying  all  possible 
eases  that  may  arise  into  three  classes :  (1.)  Those  where  the 
lien  is  acquired  before  July  1,  1863.  (2.)  Where  the  work 
and  materials  were  supplied  before  that  date,  and  yet  no  lien 
was  acquired.  (3.)  Where  the  work  and  materials  were 
famished  after  the  date  referred  to.  In  the  first  class,  to 
which  the  present  case  belongs,  the  law  of  1851  is  repealed, 
except  so  far  as  it  is  necessary  to  make  use  of  its  provisions 
to  "  carry  the  lien  into  effect."  The  second  and  third  classes 
arc  wholly  governed  by  the  law  of  1863. 

A  suggestion  was  made  on  the  argument  that  the  eleventh 
section  of  the  act  of  1863  does  not  require  an  order  of  con- 
tinuance when  the  action  to  foreclose  has  been  commenced ; 
I  think  it  does.  The  substitution  of  the  eleventh  section  of 
the  act  of  1863  for  the  twelfth  section  of  the  law  of  1851, 
shows  plainly  the  intent  of  the  legislature.  Under  the  earlier 
law,  the  claim  of  the  plaintiff  would  have  been  justified 
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according  to  the  natnral  import  of  the  woixis  need.  The 
later  law  materially  changes  the  language  and  adopts  a  new 
policy.  {Mathews  v.  Daley,  7  Abb.  Pr.  [N.  S.],  379 ;  S.  C, 
38  How.  Pr.,  382 ;  Freeman  v.  Oram,  8  K  Y.,  305,  under 
similar  clause  in  act  of  1864.)  The  present  case  showing  a 
delay  of  so  many  years  without  apparent  cause  would  lead  to 
the  conclusion  that  the  change  in  policy  in  1863  was  a  wise 
one. 

The  plaintiff's  case  must  fail,  unless  it  can  be  shown 
that  t]ie  saving  clause  in  the  eleventh  section  preserves 
his  lien,  or  unless  the  application  of  that  section  to  hi)) 
case  is  unconstitutional.  The  consideration  of  these  two 
points  is  only  necessary  to  dispose  of  this  case.  The 
saving  clause,  it  will  be  observed,  does  not  wholly  exempt 
former  proceedings  from  the  operation  of  the  new  act 
It  withdraws  them  from  it  only  in  a  qualified  manner, 
and  for  a  special  purpose.  That  is,  ^'  so  far  as  may  be  neces- 
sary to  carry  into  .effect  liens  acquired  before  this  act  takes 
effect."  These  words  refer  to  the  mode  of  procedure,  the 
machinery  by  which  the  lieu  is  made  productive.  They  pre- 
suppose the  continued  existence  of  the  lien  itself.  Bat  the 
eleventh  section  strikes  at  the  root  of  the  lien  and  subverts 
it,  unless  an  order  of  continuance  is  obtained  and  a  docket 
made.  That  section  is  not  fairly  included  within  the  words 
"carry  into  effect."  If  the  act  had  operated  upon  the  lien  so 
suddenly  as  to  give  no  opportunity  to  apply  to  the  court  for 
an  order  of  continuance,  there  might  be  reason  for  contend- 
ing that  the  section  should  not  be  applicable,  as,  if  it  were,  the 
lien  could  not  be  carried  into  effect.  But  that  was  not  the 
case.  The  act  was  passed  May  fifth,  and  did  not  take  effect 
till  July  first.  After  it  did  become  law,  the  time  to  apply  for 
the  continuance,  in  the  present  case,  did  not  expire  until 
seven  months  had  elapsed,  from  July  1, 1863,  to  FebniaiyT, 
1864.  This  interval  afforded  abundant  opportunity  to  comply 
with  the  provisions  of  the  eleventh  section.  There  is  no  pre- 
tence that  any  such  application  was  made.     The  result  is, 
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that  the  lien  ceased  to  be  in  force  on  February  7th,  1864, 
unlese  the  statute  is  unconstitutional. 

In  this  inquiry,  the  firet  point  to  be  considered  is,  whether 
such  a  lien  as  this  confers  a  vested  right  on  the  plaintiff,  or 
only  gives  him  a  remedy.  The  consideration  of  it  will  be  con- 
fined to  the  specific  case  here  involved,  a  lien  by  a  mechanic 
on  the  property  of  one  with  whom  he  has  made  no  contract,  but 
given  to  him  on  the  ground  that  the  owner  of  the  property  has 
made  a  contract  with  one  for  whom  the  plaintiff'  has  done 
work  and  furnished  materials  in  ccmforraity  with  the  terms  of 
such  contract.  Such  a  right  as  this  had  no  existence  at  com- 
mon law.  There  would  be  no  privity  of  coni/ract  between  the 
mechanic  and  the  property  owner  on  which  a  common-law 
action  could  be  based.  The  right  is  derived  from  the  statute 
and  falls  with  its  repeal.  It  has  been  decided  with  entire 
tmiformity  by  the  Coul't  of  Common  Pleas  of  the  city  of 
New  York,  under  the  act  of  1851,  that  the  loss  of  the  lien 
deprives  the  mechanic  of  all  claim  against  the  owner  in  such 
a  case  as  is  now  under  discussion.  The  proceeding  has  been 
held  to  be  in  rem^  and  that  if  the  lien  failed  the  rights  of 
the  lienor  arc  at  an  end,  so  that  a  pei*8onal  judgment  could 
not  be  rendered,  except  where  the  proceeding  was  directly 
between  the  original  contractor  and  the  owner.  {Quimhy  v. 
Sloan,  2  E.  D.  Smith,  594 ;  Sinclair  v.  Fitch,  8  id.,  677 ; 
Cox  V.  Brodericic,  4  id.,  721 ;  Denniatown  v.  McAllister,  id., 
729.)  Assuming  that  these  cases  furnish  a  correct  exposition 
of  the  law,  as  that  view  is  most  favorable  to  the  plaintiff^,  the 
eleventh  section  of  the  act  of  1863  did  not  merely  act  on  the 
remedy  but  extinguished  his  right.  It  may  even  be  properly 
claimed  that  the  lien  was  a  part  of  the  contract,  as  the 
mechanic  may  be  fairly  supposed  to  have  contracted  to  furnish 
the  materials,  etc.,  with  a  view  to  this  remedy  against  the  owner. 
{BlauveU  v.  Woodworth,  31  N.  Y.,  285,  287.)  So  it  was  held 
in  Chinn  v.  Barry  (15  Wall.  [U.  S.],  610)  that  a  State  law 
withdrawing  property  from  the  lien  of  a  judgment,  under 
existing  State  statutes,  is  unconstitutional  as  impairing  the 
obligation  of  contracts.  It  is  also  suggested,  in  the  opinion 
SicKEi^ — Vol.  XII.  56 
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of  the  court,  that  it  would  violate  a  vested  right  of  property, 
though  this  does  not  seem  so  plain  where  another  remedj 
against  the  judgment  debtor  remains.  ( Watson  v.  Central 
li,  H.  Co.y  47  K.  Y.,  157.)  Bemedies  are,  however,  in  cer- 
tain cases,  a  part  of  the  obligation  of  the  contract  as  where, 
without  those  that  are  taken  away,  no  efficient  remedy  remains. 
{}VaUon  V.  CeixtrdL  R.  li.  Co.,  47  N.  Y.,  157 ;  Walker  v.  WhUe^ 
head^  16  Wall.,  314r-317.)  It  seems  to  be  clear,  under  these 
authorities,  that  if  the  legislature  had  arbitrarily  taken  away 
from  the  plaintiff  the  lien  that  he  had  once  acquired 
against  the  defendant  Boylan,  that  the  statute  would  be 
unconstitutional. 

It  may  be  upheld,  however,  on  the  ground  that  there  was 
no  such  intent  on  the  part  of  the  legislature,  and  that  the  act 
was  passed  for  public  reasons,  analogous  to  those  which  regu- 
late the  renewed  filing  of  chattel  mortgages  or  the  registra- 
tion of  conveyances  of  land.  Under  the  mechanics'  lien  law 
of  1851,  or  that  of  1855,  there  was  no  mode  of  discharging 
a  lien,  except  that  provided  in  the  eleventh  section  of  the 
act  of  1851.  {HaUahan  v.  Herbert,  11  Abb.  Pr.  [N.  S.], 
326.)  That  section  did  not  reach  the  case  of  the  cessa- 
tion of  the  lien  by  mere  lapse  of  time,  unless  there  was 
an  order  to  continue  it.^  The  act  of  1863  provides  a  means 
by  which  due  diligence  in  the  enforcement  of  a  lien  may 
be  exacted.  In  the  words  of  Euoolbs,  Ch.  J.,  in  Freefnan 
V.  Cram  {euprd),  in  commenting  cfn  the  act  of  1844,  where  a 
similar  provision  is  found :  ^'  The  mechanics'  lien  may  be 
enforced,  by  sale,  within'  one  year  after  its  commencement 
From  the  nature  of  the  mechanics'  demands,  it  was  not  neces- 
sary to  provide  anything  more  than  a  temporary  lien.  Their 
claims  being  uncertain  in  amount,  the  creation  of  a  perma- 
nent incumbrance  would  have  been  vexatious  and  embarass- 
ing  to  creditors  and  purchasers."  (P.  309.)  The  act  of  1863 
was  more  complete  than  that  of  1844,  since  the  latter  allowed 
no  relief  if  the  year  had  elapsed,  while  the  former  supplies 
an  effectual  protection  to  honest  and  diligent  claimants,  by 
permitting    a    continuance  of    the    lien,    through  judicial 
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authority.  There  is,  thus,  a  clear  element  of  public  policy 
in  this  legislation  which  brings  it  within  the  analogy  of  such 
cases  as  Varwk  v.  Briggs  (6  Paige,  323) ;  Jackson  v.  Lam- 
phire  (3  Peters,  280) ;  Clarke  v.  White  (12  id.,  178).  In 
the  first  of  these  cases  it  was  held  that  a  statute  requiring  all 
deeds  of  real  estate  executed  previous  to  the  passing  of  the 
statute,  to  be  recorded  within  a  limited  period,  and  declaring 
the.m,  if  not  so  recorded,  to  be  invalid  as*  to  subsequent  hona 
fide  purchasers,  is  binding  upon  the  grantees  of  such  deeds  as 
were  in  existence  and  in  a  situation  to  be  recorded  subsequent 
to  the  passing  of  the  act  and  within  the  time  prescribed. 
Jackson  v.  Lamphire  (3  Peters,  280),  is  to  the  same  effect. 
The  court  there  said,  "  though  the  effect  of  a  law  is  to  ren- 
der the  prior  deed  fraudulent  and  void  against  a  subsequent 
purchaser,  it  is  not  a  law  impairing  the  obligation  of  con- 
tracts. Such,  too,  is  the  power  to  pass  acts  of  limitations 
and  their  effect.  Reasons  of  sound  policy  have  led  to  the 
general  adoption  of  laws  of  both  descriptions,  and  their 
validity  cannot  be  questioned."  (P.  290.)  Any  different  view 
Which  was  taken  of  this  general  subject  on  the  review  of 
Varick  v.  Briggs  (22  Wend.,  543)  must  be  regarded  as  over- 
borne by  the  cases  cited  from  the  Supreme  Court  of  the 
United  States.  Jackson  v.  Lamphire  has,  recently,  been 
approved.  {Curtis  v.  Whitney^  13  Wallace  [U.  S.],  68.)  It 
was  there  decided  that  a  statute  does  not  necessarily  impair 
the  obligation  of  a  contract  because  it  may  affect  it  retro- 
spectively or  because  it  enhances  the  difficulty  of  performance 
to  one  party  or  diminishes  the  value  of  the  performance  to 
the  other,  provided  that  it  leaves  the  obligation  of  perform- 
ance in  full  force.  So,  it  was  held,  that  a  statute  which 
required  the  holder  of  a  tax  certificate  made  before  its  pas- 
sage, to  give  notice  to  an  occupant  of  the  land  before  he 
takes  his  deed,  does  not  impair  the  obligation  of  the  contract 
evidenced  by  the  certificate. 

In  the  present  case,  the  plaintiff  may  have  been  put  to  some 
trouble  to  apply  to  the  court  for  a  continuance  of  his  lien, 
and  was  exposed  to  the  entire  loss  of  it  unless  he  took  the 


444  FiTZPATRICK  V.  BOYLAX.  [MftV, 

Dissenting  opinion,  per  D wight,  C. 

coiiree  prescribed  by  law.  Still,  he  had  abundant  time 
to  do  it  in  (from  July,  1863,  to  February,  1864);  and. 
within  the  cases  already  cited,  was  not  deprived  of  any 
substantial  right,  except  by  his  own  neglect.  It  was 
argued  that  if  this  view  were  taket;  the  law  might  operate 
60  instantaneously  as  actually  to  be  a  denial  of  justice; 
as  if  the  lien  should  expire  according  to  its  tenor  on  July  1, 
1863.  That  case  will  be  disposed  of  when  it  arises.  On  this 
point  the  language  of  the  court  in  Jackson  v.  Zamphire^ 
repeated  in  Curtis  v.  Whitney^  is  decisive :  "  Cases  may  occur 
where  the  provisions  of  a  law  on  those  subjects  may  be  so 
unreasonable  as  to  amount  to  a  denial  of  a  right,  and  call 
for  the  intervention  of  the  court  but  the  present  is  not  one 
of  them."     (P.  290.) 

The  complaint,  in  the  present  case,  did  not  contain  facts 
sufficient  to  constitute  a  cause  of  action,  and  might  have  been 
dismissed  on  that  ground.  The  original  complaint  is  con- 
ceded, by  the  plaintiff*,  to  have  been  defective.  This  defect 
was  not  aided  by  the  amendment ;  that  merely  alleged  that 
the  plain  tiff*  performed  work,  etc.,  ^^  under  and  by  virtue  of^^ 
a  contract  between  the  defendant  O'Brien  and  his  co-defend- 
ant, Boylan.  The  statute  requires  that  the  work,  etc.,  should 
be  done  "  in  conformity  with "  the  contract.  The  two 
expressions  are  by  no  means  equivalent  They  may  be  the 
same  in  kind  but  they  differ  in  degree.  A  person  might  per- 
form work  "  under  and  by  virtue  of  a  contract "  and  do  very 
little.  He  might  not  fnliill  its  terms  so  as  to  complete  the 
contract.  He  could  not  act  in  conformity  wUh  it  unless  he 
carried  it  forward  to  completion.  As  his  right  of  action  is 
given  by  statute,  it  is  plain  that  it  should  have  been  accu- 
rately complied  with ;  and  there  sliould  have  been  an  allega- 
tion, in  substance,  that  the  contract  was  executed  on  the  plain- 
tiff's part.     The  complaint  did  not  correspond  with  this  rule. 

The  judgment  of  the  court  below  should  be  affirmed. 

For  reversal,  Lott,  Ch.  C,  Earl  and  Retnolds,  CC. 

For  affirmance,  Dwight  and  Gray,  CC. 

Judgment  reverced. 
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Elizabeth  V.  Lingee,  Appellant,  -».  Lyman  L.  Wilkinson 

et  al.,  Kespon dents. 

The  relationship  of  father  and  son  will  not,  of  itself,  invalidate  a  lease  by 
the  former,  as  agent  or  trustee,  to  the  latter,  or  authorize  the  disaffirm- 
ance of  the  transaction  by  the  principal  or  cestui  que  trust.  The  fact  of 
the  relationship  is  a  material  one  in  determining  the  question  whether 
there  was  fVaud,  in  fact,  in  the  transaction,  but  it  does  not,  per  m,  con- 
stitute fraud  in  law  or  bring  the  case  within  the  rule  prohibiting  an 
agent  or  trustee  from  dealing  with  the  subjcct-mtltter  of  the  agency  or 
trust  for  his  own  benefit.    (Dwight  and  Reynolds,  CO.,  dissenting.) 

(Submitted  January  15,  1874 ;  decided  May  term,  1874.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department,  affirming 
a  judgment  in  favor  of  defendants,  entered  on  the  decision 
of  the  court  at  Special  Term. 

The  action  was  brought  by  the  plaintiff,  who  was  the  owner 
of  certain  real  estate  in  the  city  of  Auburn,  to  set  aside  a 
lease  thereof,  executed  in  February,  1864,  by  the  defendant 
Lyman  L.  Wilkinson,  as  her  agent,  acting  under  a  power  of 
attorney,  to  defendant  George  B.  Wilkinson  ;  and,  also,  for 
an  account  and  recovery  of  the  profits  derived  from  increased 
rents  on  relettings  of  the  premises. 

After  the  cause  was  at  issue,  it  was  referred  to  a  referee 
to  hear  the  proofs  and  report  the  facts  to  the  court.  The 
referee  reported  the  facts  found  by  him  therefrom,  sub- 
stantially, as  follows:  That  such  lease  was  made,  and  that 
the  defendant  George  B.  Wilkinson  hired  the  premises  with 
the  intent  of  using  them  in  his  own  proper  and  legitimate 
business ;  that  he  afterward  sublet  them  for  a  price  consider- 
ably greater  than  he  had  agreed  to  pay  for  the  same  by  the 
terms  of  the  lease ;  that  such  increased  price  w^as  obtained  in 
consequence  of  the  rise  in  the  price  of  rents  in  the  city  of 
Auburn  after  the  lease  was  given;  '^  that  the  said  lease  was 
made  without  fraud  or  collusion  by  the  defendants  or  eitlier 
of  them,  and  the  same  was  so  leased  for  a  fair  rent,  and  for  as 
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much  or  great  a  sum  as  the  premises  were  worth  and  would, 
at  the  time  of  said  leasing,  comnmnd ; "  and  that  he  was  "•  not 
able  to  see  or  find,  from  the  evidence  given  on  the  trial,  that 
the  defendants,  or  either  of  them,  have  been  guilty  of  any  fraud 
or  collusion,  or  breach  of  trust  or  duty  in  reference  to  any  of 
the  matters  alleged  in  the  complaint ; ''  that  the  prices  and 
rental  of  said  lease  was  a  fair  and  reasonable  value  for  said 
premises  up  to  about  the  Ist  of  March,  1864,  after  which 
time,  and  up  to  the  time  of  the  commencement  of  this  action, 
the  price  and  value  of  said  premises  would  have  been  and 
was  considerable  more  than  the  rent  stipulated  in  said  lease ; 
that  rents  of  similar  property  to  that  of  the  plaintiff  began 
to  advance  soon  after  the  month  of  February,  1864,  and  con- 
tinued to  increase  up  to  the  timie  this  suit  was  commenced 
and  it  so  increased  about  fifty  per  cent ;  that  the  defendant, 
Oeorge  B.  Wilkinson  is  a  son  of  the  defendant  Lyman  L. 
Wilkinson,  and,  that  he,  at  the  time  the  lease  was  made,  was 
about  twenty-three  yeai*s  old  and  lived  with  his  father,  that  he 
was  in  no  particular  business,  that  he  was  irresponsible,  and 
that  no  security  for  the  payment  of  the  rent  was  required  or 
given  by  him ;  that  for  some  time  previous  to  the  giving  of 
said  lease,  tlie  said  Lyman  L.  Wilkinson  had  tried,  withont 
success,  to  rent  the  premises,  but  found  no  tenant  or  tenants 
to  whom  he  could  rent  them ;  that  George  B.  Wilkinson, 
when  he  took  the  lease,  was  aware  of  his  father's  agency,  and 
plaintiff 's  ownership  of  the  property  leased ;  that  the  intent 
of  both  father  and  son  was,  that  the  son  should  have  the 
benefit  accruing  from  the  said  lease,  whether  from  rise  of  rents 
or  advantages  or  benefits  of  the  occupation  of  the  property, 
but  that  there  was  no  evidence  showing  that  at  that  time  either 
party  anticipated  any  future  rise  in  rents,  or  that  the  proba- 
bility of  such  rise  could  have  existed  in  the  minds  of  either 
of  them  ;  that  no  advantages  had  resulted  from  said  lease  to 
the  son  from  the  terms  and  conditions  of  the  lease,  except 
from  the  rise  of  rents  and  the  increased  demand  for  the  rental 
of  the  property,  and  that  the  benefits  and  profits  to  him  have 
resulted  from   the   rise   in   rents,  exclusively,   which  were 
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nnforeseen  at  the  time  the  lease  was  made;  that,  after  its 
execation,  the  father  acted  as  the  agent  of  the  son  in  the 
rental  of  the  property  covered  thereby;  that  the  plaintiff, 
with  her  husband,  was  absent  in  Earope  at  the  time  the  lease  was 
made;  that  Lyman  L.  Wilkinson,  dnring such  absence,  wrote 
several  letters  to  them,  but  he  did  not  communicate  the  fact 
to  them,  or  either  of  them,  of  making  the  lease  to  his  son  ; 
that  they  remained  ignorant  thereof,  until  their  return  iii 
January,  1866,  and  diat  the  plaintiff  had  not  ratified  or 
approved  of  the  said  lease. 

The  cause  was  afterward  brought  to  trial  at  Special  Term 
upon  the  pleadings  and  the  facts  found  and  reported  by  the 
referee  (without  the  production  of  the  evidence  taken  by 
him),  and  the  court  found  *'that  the  facts  contained  in. the 
report  of  the  referee  are  the  established  facts  in  the  case ;  *' 
and,  as  a  conclusion  of  law  upon  the  facts  thus  established, 
that  the  lease  in  question  was  a  bona  fide  lease  and  entitled 
the  lessee  therein  named  to  hold,  use  and  occupy  the  said 
premises  until  the  full  end  and  expiration  of  five  years  from 
the  commencement  of  the  term  thereby  created,  upon  his 
performance  of  the  terms  and  conditions  of  such  lease,  and 
that  the  plaintiff  was  not  entitled  to  have  the  same  assigned 
or  canceled,  or  to  any  accounting  from  the  defendants  or 
either  of  them,  and,  thereupon,  ordered  judgment  that  the 
plaintiff's  complaint  be  dismissed,  with  costs  of  the  action. 

Judgment  was  entered  accordingly. 

Cox  &  Avery  for  the  appellant.  The  contract  made  by 
the  father,  as  agent  of  plaintiff,  with  his  son  was  unlawful 
and  liable  to  be  disaffirmed  by  the  principal.  {Oa/rdn&r  v. 
Ogderh,  22  N.  Y.,  327,  348,  349,  and  cases  cited ;  HaU  v. 
Noyes^  3  Brown  C.  C,  483 ;  York  Bldga.  Co.  v.  Mackenzie, 
8  Bro.  P.  C,  7 ;  3  Paton,  378 ;  Davoue  v.  Famiing^  2  J. 
Ch.,  252,  259-261 ;  Van  Epps  v.  Van  Epp%,  9  Paige,  237 ; 
HarUey  v.  Cra/ne^  4  Carver,  717 ;  Slade  v.  Van  Vechten^  11 
Paige,  21 ;  Decaters  v.  C/ianmountj  3  id.,  178 ;  AbboU  v. 
Hard.  li.  Co.^  33  Barb.,  594.)    It  is  not  necessary  for  fraud 
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to  appear  in  such  a  contract ;  the  law  imputes  fraud.  {Datxme 
V.  Fanning,  2  J.  Ch.,  260 ;  ClaJHn  v.  F.  and  Oil.  Bh,  25 
N.  T.,  293 ;  N.  Y.  C\  Ins.  Co.  v.  Nat.  Pro.  Ins.  Co.,  14  id., 
91 ;  Case  v.  Carroll,  35  id.,  388 ;  Conkey  v.  Bond,  36  id., 
429  ;  JeweU  v.  Miller,  10  id.,  402,  405.) 

G.  0.  Rathhun  for  the  respondents. 

LoTT,  Ch.  C.  The  findings  of  fact  by  the  judge  at  Special 
Term,  having  been  afiirmed  by  the  General  Term,  are  con- 
clusive on  us.  It  appears  that  the  evidence  taken  by  the 
referee,  on  which  he  found  and  reported  those  facts  under 
the  order  of  reference  to  him,  was  not  presented  to  the  judge 
on  the  trial  of  the  issues,  and  he  consequently  assumed,  as  ho 
was  bound  to  do,  that  those  facts  were  established.  They 
show  that  the  defendant  Lyman  L.  Wilkinson,  in  the  exer- 
cise of  the  power  conferred  on  him  by  the  plaintiff,  after  an 
unsuccessful  effort  for  some  time  to  rent  the  premises  in 
question  to  other  parties,  leased  the  same  to  his  son  (the 
co-defendant)  at  a  fair  and  full  rent  therefor  at  the  time  the 
lease  was  given,  without  any  anticipation  or  expectation  or 
ground  for  the  belief,  by  either  of  them,  that  there  would  be 
an  increase  of  rents  for  property  of  that  description  in  the 
city  of  Auburn,  where  it  was  situated  (although  they  did,  in 
fact,  subsequently  increase),  with  the  intention  that  tlie  son 
alone  should  have  the  benefits  accruing  from  the  lease ;  that 
the  son  subsequently  fitted  up  a  portion  of  the  premises  at 
his  own  expense  and  in  it  carried  on  the  auction  and  commis- 
sion business  for  a  short  time,  but  that  it  proved  unsuccessful,, 
resulting  in  his  failure  and  a  loss  of  the  capital  invested 
therein,  which  had  been  advanced  by  his  father,  amounting 
to  SI9OOO.  They  showed,  further,  that  such  lease  was  made 
without  any  fraud  or  collusion  by  the  defendants,  or  either 
of  them,  and  that  the  increase  of  rents,  for  which  the  premises 
were  afterward  sublet,  was  owing  to  the  rise  of  rents  and  an 
increased  demand  for  the  rental  of  that  class  or  kind  of  prop- 
erty, and  that  all  benefits  and  profits  to  the  son  from  the 
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lease  had  resulted  from  the  rise  in  rents  exclasively,  and  were 
unforeseen  at  the  time  it  was  given.  The  material  facts  found 
tending  to  impeach  the  transaction,  irrespective  of  the  increase 
of  rents,  were,  that  the  son  was  at  the  time  living  with  his 
father ;  that  he  was  about  twenty-three  years  of  age,  and  not 
engaged  in  any  particular  business ;  that  he  was  irresponsible ; 
that  no  security  for  the  payment  of  the  rent  was  required  or 
given  by  him,  and  that  the  father  acted  as  the  agent  of  the 
son  in  the  rental  of  the  property  covered  by  the  lease  after 
its  execution.  These  latter  circumstances  were  shown  not  to 
have  operated  to  the  prejudice  of  the  plaintiff,  inasmuch  as  it 
appeared  that  the  rents  payable  to  her  had  been  fully  paid, 
and  that  all  the  terms  and  conditions  of  the  lease  (which  were 
found  to  have  been  of  no  peculiar  advantage  to  him)  had 
been  fulfilled  by  the  son.  They  were,  however,  very  proper 
and  important  matters  to  be  considered  by  the  referee,  in 
connection  with  the  other  facts  found,  in  determining  the  fact 
whether  the  transaction  was  bona  fide  or  fraudulent,  and 
required  him  to  scrutinize  the  dealing  between  the  parties 
with  extreme  vigilance,  and  to  examine  all  the  evidence  bear- 
ing on  the  question  with  great  care  and  deliberation.  It 
must  be  assumed,  in  the  absence  of  the  evidence  before  him, 
that  he  did  so.  We,  at  all  events,  cannot  say  that  there  was 
no  proof  to  establish  and  justify  the  facts  found  by  him  and 
adopted  by  the  judge  at  Special  Term ;  and  as  it  is  specially 
found  that  the  lease  was  for  the  use  and  benefit  of  the  son 
only,  and  that  the  defendants  had,  neither  of  them,  been 
guilty  of  any  fraud  or  collusion,  or  breach  of  trust  or  duty  in 
reference  to  any  of  the  matters  alleged  in  the  complaint,  the 
judge  did  not  err  in  his  conclusion  of  law,  upon  the  facts 
thus  found  and  established,  that  the  lease  in  question  was  a 
valid  hona  fi>de  lease  entitling  the  lessee  to  all  the  benefits 
thereof  on  his  performance  of  its  terms  and  conditions  on  his 
part,  and,  consequently,  that  tlie  plaintiff's  complaint  should  be 
dismissed.  That  conclusion  was  based  on  the  assumption  that 
the  transaction  was  sought  to  be  impeached  as  fraudulent  m 
fact.  Such,  evidently,  was  the  object  of  the  complaint.  It 
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charges  that  Lyman  L.  WilkiDSon  executed  the  lease  to  his  son 
with  a  view  of  profiting  himself  at  the  plaintiflTs  expense  by 
speculating  with  the  subject  of  his  trust ;  that  the  son  acted 
in  collusion  with  his  father,  and  that  the  property  was  subse- 
quently managed  and  controlled  by  the  father.  The  facts,  as 
found  by  the  referee  and  adopted  by  the  court,  as  has  abeady 
been  stated,  failed  to  establish  the  fraud  alleged,  and  the 
claim  for  relief  on  that  ground  was  not  sustained  by  the 
Supreme  Court.  It  is  now,  however,  claimed  that  the  rela- 
tionship between  the  father  and  son  incapacitated  them  from 
a  dealing  with  each  other  in  reference  to  the  property 
intrusted  to  the  care  of  the  father,  and  that  the  transaction 
operated  as  a  fraud,  in  laWj  against  the  plaintiff.  That 
view  of  the  case  does  not  appear  to  have  been  presented  in 
the  courts  below.  There  is  no  allusion  to  the  question  in  the 
opinion  of  the  judge  who  tried  the  issues  at  Special  Term; 
and  there  is  nothing  in  the  case  to  show  that  it  was  ui^ed 
or  considered  at  the  General  Term.  Assuming,  however, 
that  it  was,  the  claim  is  not  tenable.  The  naked  fact  of  snch 
relationship  did  not  create  any  duty  or  obligation  by  the  son  to 
the  plain tiif,  nor  give  him  any  information  affecting  thepn^ 
erty  or  the  nature  of  the  business  which  enabled  him  to 
obtain  undue  advantage  of  her  in  the  transaction.  It  is  a  role 
and  principle  well  established  in  equity,  that  no  person  stand- 
ing in  the  relation  of  a  trustee  or  agent  to  another,  can, 
directly  or  indirectly,  purchase  or  acquire  any  interest  in  the 
subject  of  the  trust,  or  secure  an  advantage  to  himself  from 
such  relation ;  and  it  extends  to  all  persons  having  such  con- 
nection with  the  trustee  or  agent,  as  partner,  clerk,  or  other- 
wise, so  as  to  raise  the  presumption  that  they  have  thereby,  or 
by  means  thereof,  acquired  such  a  knowledge  of  the  property 
and  business  of  the  principal,  which  would  not  otherwise  have 
been  obtained,  as  to  secure  them  an  advantage  over  other 
parties.  It  is  based  and  founded  on  the  ground  that,  if  per- 
sons having  a  confidential  character  were  permitted  to  avail 
themselves  of  any  knowledge  in  that  capacity,  they  might  be 
induced  to  conceal  their  information,  and  not  to  exercise  it 
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for  the  benefit  of  the  persons,  who  relied  on  their  integrity  or 

judgment  in  the  execution  of  the  trust  committed  to  them. 
The  duties  of  a  trustee  or  agent  to  his  cestui  que  trust  or 
principal  are  inconsistent  witli  a  dealing  on  his  own  private 
and  individual  account  and  benefit  with  the  subject  of  the 
trust  or  agency.  This  question  was  fully  discussed  and  con- 
sidered in  Gardnm*  v.  Ogden  (22  N.  Y.,  827,  etc.),  and  it 
was  there  held  that  a  clerk  of  a  broker,  employed  to  make  a 
sale  of  land,  who  had  access  to  the  correspondence  between 
the  broker  and  his  principal,  stood  in  such  relation  of  confi- 
dence to  the  latter  as  to  charge  him,  on  becoming  a  purchaser 
of  property,  as  trustee  for  the  vendor.  The  rule  applies 
where  there  is  a  conjidential  relation  between  parties,  creat- 
ing or  tending  to  produce  a  conflict  of  duty  and  interest  by  a 
trustee  or  agent,  in  dealings  or  transactions  relative  to  the 
subject-matter  of  his  trust  or  agency.  (See,  also.  Case  v. 
Carroll^  35  N.  Y.,  385.)  The  relationship  between  a  father 
and  son  does  not,  of  itself,  create  any  connection  or  relation 
between  the  son  and  the  cestui  que  trust  or  principal  of  the 
father,  to  make  the  rule  applicable.  It  is  a  material  circum- 
stance, pertinent  to  the  question  of  fraud  infact^  to  be  deter- 
mined by  a  court  or  jury,  in  reference  to  any  dealings 
between  them,  but  it  is  not,  per  sCy  a  fraud  in  law.  The 
peculiar  nature  of  the  relationship  between  a  husband  and 
wife  has  been  held  to  invalidate  transactions  resulting  in  the 
transfer  of  property,  held  in  trust,  to  or  for  the  benefit  of 
the  wife,  and  to  prevent  dealings  between  them  affecting  the 
subject  of  the  trust.  (See  Damoue  v.  Fanning^  2  John.  Ch., 
252 ;  Dundaf  Appeal^  64  Penn.  St.,  325.)  Such  transac- 
tions are  properly  treated  as  made  by  the  trustee  with  himself. 
We  have  not  been  referred  to  any  case,  nor  am  I  aware  of 
any,  where  any  other  relationship  has,  of  itself,  been  held  to 
be  within  the  principle  of  the  rule  referred  to ;  and  we  do 
not  think  that  public  policy  requires  it  to  be  extended  to  that 
of  father  and  son. 

Our  conclusion  upon  the  whole  case,  therefore,  is,  that  there 
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is  no  ground  for  the  reversal  of  the  judgment  appealed  from. 
It  must,  therefore,  be  affirmed,  with  costs. 

Dwioht,  C.  (dissenting).  The  facts  of  the  case,  as  found 
by  the  referee,  present  the  question,  whether  an  agent  having 
a  power  of  attorney,  in  the  absence  of  his  principal,  to  make 
a  lease  of  land,  can  enter  into  such  a  lease  with  his  own  son, 
so  as  to  make  it  binding  as  against  the  principal,  or,  whether, 
on  the  other  hand,  the  case  falls  within  the  principle  of  the 
general  rule  of  law,  that  a  trustee  or  other  person  acting  in  a 
fiduciary  capacity  can  not  deal  for  his  own  benefit. 

In  considering  this  question,  it  will  be  assumed,  as  the  ref- 
eree.has  found,  that  there  was  no  actual  fraud  in  the  case, 
though,  as  was  well  remarked  by  the  court  below,  the  referee 
would  have  been  apparently  justified  in  arriving  at  a  differ- 
ent conclusion.  The  true  rule  in  respect  to  a  dealing  by  a 
trustee,  etc.,  with  the  property  of  the  principal  is,  that  fraud 
is  not  a  necessary  ingredient  in  testing  the  validity  of  the 
transaction.  It  should  be  observed,  that  the  present  case  is 
not  a  transaction  between  the  principal  and  agent,  but  one 
taking  place  in  his  absence  and  without  his  knowledge. 
Where  a  trustee  deals  for  his  own  benefit  in  such  a  ease,  the 
beneficiary  has  an  option  to  either  affirm  or  repudiate  the 
transaction,  without  being  bound  to  assign  any  reason  for  his 
action.  The  fact  that  there  was  no  fraud  is  wholly  imma- 
terial. {Boerum  v.  Schenck,  41  N.  T.,  182;  Gardner  v, 
Ogden,  22  id.,  327 ;  remarks  of  Dbnio,  J.,  in  iT.  Y.  Central 
Jns,  Co.  V.  JVat.  Protection  Ins.  Co.^  14  id.,  85.)  The  bene- 
ficiary may,  undoubtedly,  bind  himself  by  acquiescence  in  the 
conduct  of  the  trustee.  {Boerwm  v.  Schenck^  41  N.  Y.,  200, 
note.)    But  of  this  there  is  no  evidence  in  the  present  case. 

The  rule  must  be  extended  in  all  its  breadth,  not  only  to 
pure  trustees  but  to  all  persons  acting  in  a  fiduciary  capacity. 
It,  accordingly,  includes  agents  acting  for  their  principals 
under  a  power  of  attorney  or  other  authority.  Lord  Cran- 
woBTH  said,  in  Aberdeen  Railway  Co.  v.  Blaikie  Brothei*s 
(1  MacQueen,  461) :  ^^An  agent»has  duties  to  discharge  of  a 
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fiduciary  character  toward  his  principal,  and  it  is  a  rule  of 
universal  application  that  no  one  having  such  duties  to  dis- 
charge shall  be  allowed  to  enter  into  engagements  in  which 
he  has,  or  can  have,  a  personal  interest  conflicting,  or  whieli 
possibly  may  conflict,  with  the  interests  of  those  whom  lie  is 
bound  to  protect.  No  question  is  allowed  to  be  raised  of  the  fair- 
ness or  unfairness  of  the  contract  entered  into."  Oumherland 
Co.  V.  SkeTTnoMi  (30  Barb.,  553)  is  a  case  arising  between 
principal  and  agent.  To  the  same  point  are  Taylor  v. 
Salmon  (4  M.  &  C,  139) ;  Oa/rdner  v.  Ogden  {aup'a) ;  'Conkey 
V.  B<md  (34  Barb.,  276 ;  S.  C,  36  N.  Y.,  427). 

These  principles  must  be  regarded  as  elementary.  The  only 
question  really  open  for  discussion  in  the  present  ca§e  is, 
whether  these  doctrines  can  be  extended  to  a  case  where  a 
trustee  does  not  deal  directly  with  liimself,  but  with  others  in 
whom  he  may  be  presumed  to  be  interested  by  the  nearness  of 
relationship.  This  point  does  not  appear  to  have  been  decided 
in  the  English  courts.  It  is  the  most  satisfactory  method 
to  consider  it  upon  general  principles.  The  doctrine  on 
this  subject  does  not  turn  solely  upon  the  proposition  that 
the  trustee  cannot  make  pecuniary  profit  from  the  trust  rela- 
tion. It  has  a  wider  scope.  It  is  largely  founded  on  public 
policy.  It  rests  upon  a  determination  on  the  part  of  the 
courts  to  keep  the  channels  of  communication  between  the 
parties  wholly  pure.  The  position  of  trustee  or  agent  gives 
him  the  opportunity  to  acquire  knowledge  concerning  the 
eubject  of  the  trust  which  he  could  not,  otherwise,  obtain. 
He  is  bound  to  apply  that  knowledge  solely  for  the  benefit 
of  his  principal.  He  must  not  so  place  himself  that  he  can- 
not regard  his  principal's  interest  with  an  impartial  eye. 
{Esi parte  James^  8  Ves.,  348.)  For  this  reason  he  cannot 
act  in  respect  to  the  subject  of  his  agency  for  a  third  person, 
for  he  might  make  an  undue  use  of  information,  acquired  in 
a  fiduciary  character.  (-Sc  parte  Bennett^  10  Ves.,  381 ; 
Coles  V.  TrecotMckj  9  id.,  248.)  The  principal,  in  employing 
one  to  act  for  him,  stipulates  for  his  best  judgment,  uninfiu- 
enced  by  any  relationships  calculated  to  disturb  or  warp  hie 
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reason.  It  is  manifest  that,  if  two  opportunities  to  lease  had 
presented  themselves  in  the  present  case,  and  the  one  offered 
by  the  son  had  been  less  advantageous  than  the  other,  there 
would  have  been  some  danger  that  the  terms  tendered  by 
the  agent's  son  would  have  been  accepted.  The  law  wisely 
averts  the  danger  by  declaring  that  the  agent  shall  not  lease 
to  his  son  except  upon  the  terms  that  the  principal  may,  if  he 
see  fit,  disafiirm  the  transaction.  If  it  be  objected  that  if 
the  lease  had  not  been  made,  the  property  might  have 
remained  unoccupied,  the  answer  is  that,  in  that  case,  the 
agent  is  not  in  fault.  He  is  only  bound  to  use  due  dili- 
gence in  leasing  to  persons  competent  to  take  a  lease.  If  he 
chooses  to  make  a  lease  to  so  near  a  lelative,  he  must  do  it  at 
the  risk  of  his  principal's  disafiirmance.  If  it  be  asked  how 
far  this  principle  is  to  be  carried,  and  what  relations  are  to 
be  included,  the  answer  is,  that  it  is  fairly  to  be  extended  to 
those  who  are  so  nearly  allied  to  the  agent  as  to  be  likely 
to  disturb  his  judgment.  Of  course,  the  present  case  would 
only  extend  it  to  the  relationship  of  a  son.  Other  cases  will 
be  decided  as  they  arise.  Where  the  facts  of  the  case  justify 
it,  the  agent  or  trustee  may  ask  the  consent  of  the  court  to 
deal  with  his  relative.  The  transaction  may  then  be  sur- 
rounded with  the  requisite  safeguards.  It  is  so  easy  at  the 
present  time,  in  this  State,  to  make  such  applications  to 
courts  having  equity  powers,  that  there  is  no  plausible  rea- 
son for  conceding  to  agents  and  trustees,  in  general,  powers 
of  such  doubtful  expediency  as  would  allow  them  to  convey 
the  trust  estate  to  near  relatives. 

These  views  are  confirmed  by  the  recent  case  of  Dunda£ 
Appeal  (64  Penn.  St.,  325,  333  [a.  d.  1871]).  The  question 
there  concerned  the  validity  of  a  sale  by  a  trustee  to  his  wife. 
The  court  said  that  unless  the  sale  were  sustained  by  an  appli- 
cation to  the  court,  it  would  be  set  aside  at  the  instance  of  the 
cestui  que  trust  /  not  on  the  ground  of  the  marriage,  but  of 
her  relationship  to  the  i/rustee.  It  was  added,  that  it  would 
be  evidence  of  unfairness  quite  as  much  as  if  the  sale  were 
made  to  the  trustee  himself,  and  fully  within  the  spirit  of  the 
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rnle  which  forbids  his  own  purchase.  The  wife's  right  to 
purchase  was  distinct  from  the  husband's  power  to  sell,  and, 
InU  for  the  in^^uence  of  the  relation  upon  him^  she  had  a 
riglit  to  bid  for  the  property.  These  views  seem  perfectly 
sound,  and  place  the  position  of  a  trustee  above  a  temptation 
to  be  influenced  by  family  interest  or  affection  to  sacrifice  the 
interests  of  a  beneficiary  to  that  of  near  relatives.  They 
apply  to  a  son  as  well  as  to  a  wife.  It  is  no  answer  to  say 
that  honorable  men  will  not  be  influenced  by  affection  for 
their  sons  to  swerve  from  the  path  of  duty.  The  law  estab- 
lishes a  rule  for  all  parents,  wliich  is  not  burdensome  to  the 
upright,  and  is  at  the  same  time  a  necessary  support  to  those 
who  are  weak  in  purpose  and  prone  to  yield  to  the  importu- 
nities of  those  they  love,  while  at  the  same  time  they  are 
aware  that  their  conduct  is  irregular. 

The  son,  in  the  present  case,  cannot  claim  that  he  was  a 
purchaser  in  good  faith,  as  he  was  aware  of  his  father's  rela- 
tions to  the  property,  and  must  take  the  lease  cum  onere. 

The  plaintiff,  accordingly,  may  have  the  transaction  set 
aside,  or  may  have  a  declaration  that  the  son  holds  the  sub- 
leases as  a  trustee  for  him.  (Story  on  Equity,  §  1211  a,  and 
cases  cited.) 

The  judgment  should  be  reversed. 

Beynolds,  C.  (dissenting).  The  principle  involved  in  this 
case  is  not  materially  different  from  that  upon  which  the 
Court  of  Appeals  pronounced  its  judgment  in  Gardner  v. 
Ogden  (  22  N.  Y.,  327),  and  the  numerous  cases  upon  which 
that  judgment  proceeded.  That  Lyman  L.  Wilkinson  occu- 
pied a  very  confidential  trust  relation  to  the  plaintiff  cannot, 
for  a  moment,  be  questioned  ;  and  he  could  not,  in  any  way 
known  to  the  law,  so  manage  the  business  of  his  trust  that  he 
could  derive  any  pecuniary  benefit  to  himself,  either  directly 
or  indirectly,  beyond  the  stipulated  amount  agreed  to  be  paid 
for  the  faithful  performance  of  the  duties  of  his  trust  to  the 
very  best  advantage  of  the  party  who  had  confided  in  him. 
As,  in  this  case,  the  plaintiff  was  absent  in  a  foreign  country,  it 
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is  not  too  much  to  say  that  the  agent  was  charged  with  a  very 
special  degree  of  dntj,  as  to  fidelity  and  diligence  in  guarding 
her  interests. 

It  was  not  at  all  necessary  for  the  plaintiff  to  show  any 
actual  fraud  in  the  conduct  of  her  agent,  to  enable  her  to  dis- 
affirm his  acts.  It  was  quite  enough  to  find,  on  her  retam 
home,  that  her  interests  had  greatly  suffered  by  the  agent's 
acts,  at  least  of  very  questionable  character,  and,  I  think, 
quite  sufficient  to  indicate  that  he  had  been  unfikithfiil  to  his 
'  trust.  The  undisputed  fact  that  the  plaintift''s  agent,  Lyman 
L.  Wilkinson,  leased  to  his  son  George,  then  about  twenty- 
three  years  of  age,  living  with  his  father  and  in  no  particular 
bnsineae,  pecuniarily  irresponsible,  gave,  and  was  required  to 
give  no  security  for  the  payment  of  the  rent,  all  the  property 
of  the  plaintiff  in  the  agent's  charge,  with  an  immaterial 
exception ;  and  that,  thereafter,  the  father  acted  as  the  agent 
of  the  son  in  subletting  the  plaintiff's  property,  for  which 
higher  rents  were  realized,  presents  a  transaction  offensive  to 
any  rule  of  law,  by  which  the  conduct  of  a  trustee  or  agent 
ought  to  be  judged.  Of  this  transaction  the  plaintiff  was 
never  informed  by  her  agent,  and  she  knew  nothing  of  it 
until  she  returned  from  Europe,  in  1866,  two  years  after  the 
father  had  leased  her  property  to  his  son,  and  had  attempted 
to  renounce  his  allegiance  to  her  and  to  transfer  it  to  his  son, 
who,  it  may  be  fairly  assumed,  was  then  suppoiiied  in  the 
father's  family. 

I  shall  never  agree  that  such  a  transaction  can  be  approved 
by  law.  Soon  after  the  lease  to  the  son  was  made^  rents 
advanced  about  fifty  per  cent,  and  that  profit,  out  of  the 
plaintiff's  property,  was  realized  by  the  father  or  son,  or 
both,  and  to  my  mind  it  is  immaterial  by  which.  Lyman  L 
Wilkinson,  under  the  circumstances,  had  no  legal  right  to 
lease  the  plaintiff's  property  to  the  son,  and  then  ascnme  the 
agency  of  it  for  him  at  the  expense  of  the  plaintiff.  The 
relation  of  the  parties  forbid  it ;  and  the  plaintiff  was  at 
liberty  to  affirm  or  disaffirm  as  she  pleased.  If  it  be  the 
fact,  that  the  rent  received  by  the  father  in  the  lease  to  the 
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son  was,  at  the  time,  apparently  reasonable,  it  does  not 
alter  the  rule,  as  was  squarely  decided  in  Oardner  v.  Ogden 
{8upra\  where  the  agents  made  a  sale  of  property,  then  at 
a  fair  price,  to  a  clerk  having  a  desk  in  their  office,  and 
which,  afterward,  largely  appreciated  in  speculative  value, 
and  the  sale  was  set  aside  and  the  purchaser  required  to 
account,  because  of  his  apparent  confidential  relation  to  the 
agents  of  the  owner  of  the  property.  In  that  case,  I  think, 
the  application  of  the  general  rule  was  very  rigid,  and  the 
doctrine  there  approved  certainly  should  not  be  extended ; 
but,  in  this  case,  I  think,  the  plaintiff's  right  to  disaffirm  the 
act  of  her  agent,  and  call  him  to  account,  can  be  vindicated 
by  the  application  of  legal  rules  that  are  approved  in  all 
courts  and  places,  {Oardner  v.  Ogden^  22  N.  Y.,  344; 
Case  V.  CarroU^  35  id.,  388 ;  Conkey  v.  Bond^  36  id.,  429 ; 
^ox  V.  Mdckreth^  2  Bro.  Ch.,  400 ;  Sugden  on  Vendors  and 
Purchasers,  566 ;  Jeu)ett  v.  MiOer^  10  N.  Y.,  402.) 

It  is,  I  think,  apparent  that,  in  the  Supreme  Court,  the 
case  was  decided  upon  the  assumption  that  its  real  merits 
were  not  before  the  court ;  for  it  is  very  obvious,  from  the 
opinions  delivered,  that  the  force  and  legal  effect  of  the  appa- 
rent infidelity  of  the  plaintiff's  agent  was,  at  least  to  a  very 
large  extent,  appreciated.  It  appears  to  me  that,  upon  the 
original  report  of  the  referee,  judgment  should  have  been 
jifiven  for  the  plaintiff  at  the  Special  Term  of  the  Supreme 
Court.  A  different  result,  however,  was  reached,  and  upon 
an  appeal  from  the  judgment  dismissing  the  plaintiff's  com- 
plaint, it  was  affirmed  by  the  General  Term.  If  it  be  true, 
as  it  seems  to  be,  that  the  referee's  report  in  such  a  case  is  to 
be  regarded  as  a  special  verdict,  upon  an  appeal  it  is  our  duty 
to  render  such  a  judgment  as  should  have  been  given  in  the 
court  below.  It  is  not  unlikely  that  the  practice  pursued  by 
the  plaintiff's  counsel  was  not  altogether  artistic  or  prudent. 
He  should  have  presented,  with  the  referee's  several  reports 
upon  which  judgment  was  sought,  the  evidence  upon  which 
the  several  reports  were  founded,  if  he  desired  to  assail  any 
fact  found  by  the  referee.  But  he,  quite  likely,  assumed  that, 
SioKBLs — Vol.  XIT.        68 
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upon  the  facts  found  by  the  referee,  the  plamtiff  was  enti- 
tled to  judgment ;  and  I  think  he  had  a  correct  view  of 
the  law  of  the  case  as  it  was  then  presented.  He  was,  how- 
ever, admonished  by  the  court,  at  Special  Term,  that  he  was 
in  error,  and  the  admonition  was  repeated  on  appeal  to  a 
General  Term  of  the  same  court.  After  this  he  applied  for 
leave  to  move  the  Special  Term  of  the  Supreme  Court,  upon 
the  proceedings  and  evidence  before  the  referee,  to  set  aside 
the  reports  of  the  referee  and  all  the  judgments'  then  entered, 
and  for  a  new  trial ;  and  such  leave '  was  granted,  and  the 
motion  afterward  heard  and  denied,  apparently,  upon  the 
ground  that  the  erroneous  judgment  rendered  was  beyond 
the  power  of  the  Supreme  Court  to  correct,  vacate  or  set 
aside.  To  this  proposition  I  do  not  agree ;  and  I  am  of 
opinion  that  the  judgments  should  all  have  been  vacated,  and 
either  a  judgment  ordered  peremptorily  for  the  plaintiff,  or  a 
new  trial  granted.  But,  as  I  am  of  opinion  that,  upon  the 
facts  found  by  the  referee  in  his  several  reports,  the  plaintifl 
was  entitled  to  a  judgment  in  her  favor,  according  to  the 
prayer  of  the  complaint,  it  is  not  necessary  to  consider  whether 
an  appeal  from  the  order,  refusing  a  new  trial,  can  be  heard 
here. 

While  a  majority  of  my  brethren  agree  to  the  general  rale 
of  law,  in  respect  to  agents  and  trustees,  as  I  have  stated  it, 
they  think  it  should  not  be  applied  to  this  case,  for  the  reason 
that  the  doctrine  has  never  been  extended,  by  any  reported 
decision,  so  as  to  allow  the  disaffirmance  of  a  transaction 
between  father  and  son  simply  on  account  of  that  relation.  It 
is  very  likely  that  no  such  case  can  be  found  in  the  books,  and, 
possibly,  for  the  reason  that  no  such  case  has  ever  before 
occurred  —  for  a  transaction,  apparently  so  flagrant  as  thie 
would  very  seldom  occur.  I  see  no  difficulty  or  danger  in 
giving  application  to  the  rigid  rule  of  law,  demanding  pe^ 
feet  fidelity  in  the  action  of  all  classes  of  agents  and  trustees, 
to  this  particular  case,  for,  I  cannot  resist  the  conviction  that 
a  more  shameless  breach  of  duty  was  never  committed. 
There  is  nothing  to  show  but  that  the  relation  of  &ther 
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and  son,  in  this  case,  was  as  confiding  and  confidential  as 
all  the  relations  of  near  kindred  are  geDei*ally  supposed  to  be. 
It  may  not  have  been  altogether  pecuniary,  but  it  is  obvious 
the  son  was  a  dependent  upon  the  father.  I  do  not  mean  to 
say  that  every  transaction  of  this  character  between  near  rela- 
tives would  necessarily  be  void,  but  I  do  say,  that,  upon  the 
facts  of  this  case,  the  transaction  ought  to  be  condemned. 

For  afiirmance,  Lott,  Ch.  C,  Gray  and  Earl,  CO. 

For  reversal,  Betnolds  and  Dwight,  CC. 

Judgment  afiirmedi 


George  Shaver,  Appellant,  v.  The  Western  Union  Tele- 
graph Company,  Bespondent. 

Defeadanf 8  preeident  wrote  a  letter  stating,  in  substance,  that  if  B.,  a 
person  in  its  employ,  would  make  an  order  on  its  treasurer  for  any  por- 
tion of  his  salary,  and  the  person  in  whose  favor  the  order  was  drawn 
should  file  it  with  the  treasurer,  the  sum  named  would  be  paid  monthly 
so  long  as  B.  remained  in  the  employ  of  the  company  and  the  order 
"remained  unrevoked.**  Thereupon  B.  drew  an  order  directing  the 
treasurer  to  pay  N.  $800  in  monthly  payments  of  fifty  dollars,  and 
charge  the  same  to  his  salary  account.  The  order  and  letter  for  a 
valuable  consideration  were  delivered  to  N.,  who  presented  the  same  to 
the  defendant's  treasurer,  and  by  his  direction  filed  them  with  the  cashier. 
B.  subsequently  wrote  the  treasurer  stating  that,  "  if  not  accepted,**  he 
countermanded  the  order.  He  remained  in  the  employ  of  defendant  six 
months  thereafter  at  a  salary  of  $118  per  month.  Defendant  refused  to 
pay  anything  under  the  order.  In  an  action  to  recover  the  amount 
thereby  directed  to  be  paid,  held  (Dwioht,  C,  dissenting),  that 
plaintiff  could  not  recover;  that  treating  the  order  as  a  bill  of  exchange 
the  letter  was  not  equivalent  to  an  actual  acceptance  as  it  was  con- 
ditional (1  R.  S.,  768,  g  8);  that  the  transaction  did  not  operate 
as  an  equitable  assignment,  as  the  order  was  not  a  requirement 
to  pay  out  of  a  designated  fimd  or  from  a  particular  source;  and  that,  as 
the  promise  to  pay  was  upon  the  condition  that  the  order  remained 
unrevoked,  thus  leaving  it  subject  to  the  control  of  B.,  his  subse- 
quent letter  was  a  revocation  and  rendered  the  conditional  acceptance 
inoperative. 

(Argued  January  16,  1874;  decided  May  term,  1874.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Sapreme 
Court  in  the  second  judicial  department,  affirming  a  judgment 
in  favor  of  defendant  entered  on  the  report  of  a  referee. 

This  was  a  con^lidated  action  embracing  three  suiti 
brought  to  recover  installments  alleged  to  be  due  upon  an 
order  accepted  by  defendant. 

In  February,  1868,  one  J.  A.  Borst  was  an  employe  of  the 
defendant  at  a  monthly  salary  of  $118,  payable  at  the  end  of 
each  month,  and  the  defendant  caused  to  be  delivered  to 
W.  W.  Borst,  a  brother  of  the  said  J.  A.  Borst,  the  follow- 
ing reply  to  a  note  previously  received  from  him,  viz. : 

"  Mr.  W.  W.  Borst  : 

"  Dear  Sir.  — Replying  to  your  note  of  this  date  I  have  to 
say  that  if  your  brother  makes  an  order  on  O.  H.  Palmer, 
treasurer  of  this  company,  for  any  portion  of  his  salary,  and 
the  person  to  whose  favor  the  order  is  made  will  file  it  with 
Judge  Palmer,  whatever  sum  is  named  therein  will  be  paid 
monthly  to  the  party  in  whose  favor  it  is  drawn,  so  long  as 
your  brother  continues  in  our  service  and  the  order  remains 
unrevoked. 

"  Very  respectfully, 

*' WILLIAM  ORTON, 

"  Presidents 

On  February  27, 1868,  W.  W.  Borst  exhibited  this  letter 
to  J.  A.  Borst,  who,  thereupon,  drew  and  delivered  to  said 
W.  W.  Borst  the  following  order : 

"  O.  H.  Palmeb,  Esq., 

*•  Treasurer  Western  Union  Telegraph  Co. : 

"  Please  pay  to  Mr.  D.  L.  Noyes  fifty  dollars,  monthly,  on 
the  last  day  of  each  and  every  month,  commencing  March 
31, 1868,  until  the  sum  of  three  hundred  dollars  is  paid,  and 
charge  the  same  to  my  salary  account. 

"  J.  A.  BORST. 

"  New  York,  February/  27, 1868." 
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The  same  day  W.  W.  Borst  took  this  order  and  defend- 
ant's letter  to  one  D.  L.  Noyes  and  delivered  them  both  to 
eaid  Noyes,  receiving  from  him  a  valuable  consideration 
therefor.  Noyes,  on  the  same  day,  took  said  order  and  letter 
to  the  office  of  the  defendant  and  notified  defendant  that  He 
held  the  same,  and  delivered  to  and  left  them  with  John 
Horner,  its  cashier,  by  direction  of  Palmer,  its  treasurer. 

On  the  thirtieth  day  of  March,  the  day  before  the  first 
payment  became  due  by  the  terms  of  the  order,  J.  A.  Borst 
sent  to  defendant  the  following  notice : 

"  New  York,  March  30,  1868. 

"  Dear  Sir.  —  If  not  accepted  I  hereby  countermand  the 
order  given  to  D.  L.  Noyes.    Please  return  to  him,  unpaid. 

"  Respectfully  yours, 

"J.  A.  BORST. 
"  Hon.  O.  H.  Palmer, 

"  Treasurer  Western  Union  Telegraph  Co." 

J.  A.  Borst  continued  in  the  employment  of  the  defendant 
during  the  months  of  March,  April,  May,  June,  July  and 
August,  1868,  at  the  said  salary,  and  there  was  due  and  pay- 
able to  him,  at  the  end  of  each  of  said  months,  the  sum  of 
$118  on  account  thereof. 

Noyes  demanded  payment  from  the  defendant  of  the  sum 
of  fifty  dollars  that  became  payable  on  the  last  day  of  March, 
1868,  but  it  was  refused.  He  then,  on  the  24th  day  of  April, 
1868,  sold,  and  by  an  instrument  in  writing  assigned  and 
transferred  to  the  plaintiff  all  his  right,  title  and  interest  in 
the  said  order,  and  all  rights  acquired  thereby,  and  all  claims 
be  then  had  against  the  defendant,  and  the  plaintiff  there- 
after demanded  payment  of  the  other  sums  of  fifty  dollars 
that  were  payable  under  the  said  order  of  the  defendant, 
but  it  refased  to  pay  any  or  either  of  them  and  paid  all  of 
them  to  Borst. 

TJpca  the  facts  above  set  forth  the  referee  found,  as  a  con- 
clusion of  law^  that  the  plaintiff  was  not  entitled  to  recover,, 
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and  directed  judgment  to  be  entered  for  the  defendant. 
Judgment  Was  entered  accordingly. 

Nathaniel  C,  MoaJc  for  the  appellant.  Defendant  having 
notice  of  the  assignment  of  the  order  and  letter  was  bound  to 
pay  without  any  written  acceptance,  provided  Borst  con- 
tinued in  its  employment.  {Shuttleioortk  v.  Bruce^  7  Rob., 
161-163 ;  HaU  v.  City  of  Buffalo,  1  Keyes,  193 ;  Levns  v. 
Berry^  64  Barb.,  693,  597,  598 ;  Field  v.  Mayor,  etc.,  of  S. 
r.,  6  K  Y.,  179;  Parker  v.  City  of  Syraeuee,  31  id.,  376; 
Lovrry  v.  Steward,  25  id.,  239 ;  8.  C,  3  Bosw.,  505 ;  Riehr 
ardeon  v.  CarperUer,  46  N.  Y.,  660 ;  Morton  v.  Naylcr,  1 
Hill,  583  ;  Yeatea  v.  Graves,  1  Ves.,  Jr.,  281 ;  Zett  v.  Morris, 
4  Sim.,  607 ;  Ec  parte  Alderson,  1  Madd.,  53;  Htmer  v.  EVr 
wanger,  4  Lans.,  12,  13.)  Borst  having  received  value  for 
the  order  had  no  power  to  revoke  it,  and  such  revocation  did 
not  protect  defendant.  {Morton  v.  Naylor,  1  Hill,  5S3; 
Field  V.  Maycyr,  etc.,  6  N.  Y.,  179 ;  HaU  v.  CUy  of  Buffalo, 
1  Keyes,  193;  Hougktaling  v.  Marvin,  7  Barb.,  412;  Ciw- 
field  V.  Monger,  12  J.  R.,  446 ;  Hunt  v.  Rousmaniere,  8 
Wheat,  174;  1  Story's  Eq.  Jur.,  §§  169,  170,  1043,  1044, 
1047.) 

O.  P.  Lowery  for  the  respondent.  The  instrument  drawn 
by  Borst  was  a  bill  of  exchange.  (Chitty  on  Bills,  55 ;  Cook 
V.  Satterlee,  6  Oow.,  108 ;  Marine  Bk.  v.  Jauncey,  3  Sandf., 
260;  KeUy  v.  Mayor,  4  Hill,  263;  Edwds.  on  Bills,  144; 
McLeod  v.  Snee,  2  Strange,  762 ;  Hoyt  v.  Lynch,  3  Sandf., 
328 ;  Pope  v.  Luff,  5  Hill,  413 ;  affirmed,  7  id.,  577.)  Defend- 
ant could  not  be  charged  upon  the  instrument  without  proof 
that  it  accepted  it  in  writing.  (2  R.  S.,  768,  §§  6,  8  ;  N.  T. 
and  V.  Bk.  v.  Gibson,  5  Duer,  574,  584.)  The  instrument 
being  a  bill  of  exchange  could  not  operate  as  an  assignment 
either  in  law  or  equity.  {Marine  Bk.  v.  Jauncey,  3  Sandf^ 
260 ;  Cowperthwaiie  v.  Sheffield,  8  N.  Y.,  243  ;  Winter  v. 
Drury,  1  Seld.,  530 ;  Watson  v.  Duke  of  WeUingion,  1  B. 
A  M.,  602 :  Bum  v.  Carvalho,  4  M.  &  C,  702 ;  Phillips  v. 
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&agg,  2  Edw.  Oh.,  108  ;  Lowrey  v.  Stevyardy  25  N.  Y.,  239 ; 
Parks  V.  Syracuse^  31  id.,  376  ;  HaU  v.  City  of  Buffalo^  1 
Keyes,  193 ;  ShutUeworth  v.  Bruce,  7  Robt.,  161.)  An 
eqaitable  assignment  must  transfer  some  specific  thing  abso- 
lutely and  unconditionally,  and  must  remove  the  thing 
assigned  from  all  control  of  the  assignor.  (2  H.  &  W.  Lead. 
Gas.  in  £q.)  The  action  cannot  be  maintained,  because  there 
was  no  valuable  consideration  for  the  draft  as  between  Noyes 
and  J.  A.  Borst.  (2  Lead.  Gas.  in  £q.,  233 ;  PrescoU  v. 
HiU,  17  J.  R.,  293 ;  Wheder  v.  Wheeler,  9  Gow.,  39.)  The 
partial  assignment  of  a  debt  not  assented  to  by  the  debtor 
will  not  bind  the  latter  to  payment,  either  at  law  or  in  equity, 
without  his  assent.  (5  Wheat.,  297 ;  20  Pick.,  15 ;  4  Md. 
Ch.,  76.) 

Lott,  Gh.  G.  There  is  no  ground  for  the  reversal  of  the 
judgment  in  this  case. 

The  allegations  of  the  plaintiff,  in  his  complaint,  show 
that  he  construed  and  claimed  the  order  of  J.  A.  Borst,  on  the 
defendant,  to  be  a  bill  of  exchange.  After  setting  it  forth, 
verbatim,  he  alleges  that  it  was  sold,  transferred  and  deliv- 
ered to  D.  L.  Noyes  for  value ;  and  that  he,  immediately 
thereafter,  presented  it  to  the  defendant,  who  accepted  the 
same  in  writing,  on  condition  that  said  Borst  continued 
in  the  employment  of  the  defendant,  and,  it  is  then  averred, 
that  he  did  so  continue  till  the  commencement  of  this  action. 
ALSsnming  that  construction  of  the  order  to  be  correct,  it  is 
clear  that  the  referee  correctly  decided  that  the  plaintiff  could 
not  recover.  There  was  no  acceptance  of  it  shown  after  it 
was  drawn,  and  the  letter  of  the  defendant's  president,  pre- 
viously delivered  to  the  brother  of  J.  A.  Borst,  was  subject 
to  two  conditions :  one  that  J.  A.  Borst  should  continue  in 
its  employment ;  and  the  other,  that  the  order  should  remain 
unrevoked.  It  could,  consequently,  not  be  deemed  an  actual 
acceptance  within  the  provisions  of  the  Revised  Statutes, 
which  require  it  to  be  v/nconditional.   (See  1  R.  S.,  768,  §  8.) 

It  is  now,  however,  insisted  on  behalf  of  the  plaintiff,  that 


464         Shavbb  v.  Westebn  Union  Telegbaph  Co.       [May, 
Opinion  of  the  Commission,  per  Lott,  Ch.  C. 

^^  the  order  and  letter  being  given  to  Nojes  for  a  valuable 
consideration,  by  J.  A.  Borat,  operated  as  an  equitable 
assignment  of  a  portion  of  Borst's  salary ;  and,  the  defend- 
ant, having  notice  of  said  assignment,  was  bound  to  pay, 
accordingly,  without  any  written  acceptance,  provided  Borst 
continued  in  its  employment."  Such  a  construction  cannot 
be  given  to  the  transaction.  The  order  does  not,  in  tenns, 
direct  the  payment  of  the  salary  or  wages  or  any  part  thereof 
to  Noyes.  It  is  a  request,  or  at  most  a  direction,  by  Borst, 
to  pay  certain  specified  sums  of  money,  generally,  for  a 
certain  period  and  on  particular  days,  without  the  designa- 
tion therein  of  any  claim  for  a  debt  due  or  to  become  due  to 
him,  unless  it  is  contained  in  the  further  direction  to  charge 
the  amounts  paid  to  his  salary  account.  This,  it  is  true, 
recognizes  the  fact  that  there  was  a  relation  between  the  par- 
ties at  the  time  which  entitled  Borst  to  a  credit  for  services 
rendered  by  him,  and  for  which  a  salary  was  payable,  but  the 
direction  would  have  been  as  proper  if  the  sums  thus  to  be 
charged  were  for  moneys  lent  and  advanced  previous  to  the 
earning  of  the  salary,  as  for  a  salary  actually  earned,  and  for 
which  an  indebtedness  had  accrued.  It  was  not  a  require- 
ment that  the  payment  should  be  made  out  of  a  designated 
fund,  or  from  a  particular  source,  but  it  was  a  provision  made 
for  the  reimbursement  of  what  should  be  paid  in  compliance 
with  the  request  or  direction.  (See  KdZey  v.  The  Mayor  cf 
Brooklyn,  4  Hill,  264.) 

The  letter  does  not  give  any  color  to  such  a  constmctioo  or 
claim.  It  is  a  short  and  clear  expression  of  what  the  defend- 
ant was  willing  to  do,  as  an  accommodation  to  Borst,  its 
employe.  It  is  fairly  to  be  inferred,  from  wliat  is  stated 
therein,  that  he  wished  to  obtain  or  realize  funds  before  fae 
could  obtain  them  from  his  salary,  and  that  such  desire  was 
made  known  to  the  defendant.  While  there  was  a  willingness 
on  its  part  to  accord  to  his  wishes  as  far  as  it  could  with 
entire  safety,  it,  by  the  terms  of  the  letter,  carefully  avoided 
an  absolute  promise  or  undertaking  on  its  part,  to  pay  the 
amounts  requested  to  the  party  named  in  the  order,  even  if 
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the  employment  shoald  continue  and  a  salary  or  compensation 
should  become  payable  therefor,  and  inserted,  as  a  condition 
of  its  agreement  to  make  the  payment,  that  the  order  remained 
unrevoked.  Notice  was  thereby  given  to  the  party  who 
advanced  money  on  the  faith  of  the  order,  that  it  was  not  to  be 
considered  an  absolute  assignment  of  the  sums  that  should 
become  payable  at  the  end  of  each  munth,  but  that  it  was 
taken  subject  to  the  right  of  Borst  to  revoke  it.  There  was  a 
clear  and  unequivocal  declaration,  on  its  part,  that  it  only 
agreed  to  make  the  appropriation  of  the  money  at  the  time  it 
should  become  due,  as  the  property  of  Boret^  according  to  his 
direction  as  manifested  by  an  order  then  recognized  by  him, 
and  it  was  entirely  inconsistent  with  the  theory  that  his  salary 
should  not  at  all  times  be  subject  to  his  own  control  and 
direction.  The  whole  tenor  of  the  letter  shows  that  the 
defendant  did  not  assume  an  absolute  obligation  to  pay  the 
moneys  referred  to  in  the.  order  to  the  party  receiving  it, 
if  the  service  of  Borst  should  be  continued,  but  qualified 
the  liability  assumed  or  promise  given  by  the  reservation 
of  Borst's  right  to  revoke  or  countermand  it,  and  any 
and  every  person  taking  it  took  it  subject  to  the  exercise  of 
that  right. 

•  Tlie  question  remaining  to  be  considered  is,  whether  there 
was  a  revocation  of  the  order  by  Borst,  That  is  to  be  deter- 
mined by  the  effect  of  his  letter  of  March  30,  1868,  to  the 
treasurer  of  the  defendant,  in  which  he  wrote  as  follows : 
"Dear  Sir:  If  not  accepted,  I  hereby  countermand  the  order 
given  to  D.  L.  Noyes.  Please  return  to  him  unpaid."  The 
acceptance  there  referred  to  by  him,  evidently,  was  intended 
to  apply  to  one  made  after  the  delivery  of  the  order  to  If oyes. 
He  knew  what  was  contained  in  the  letter  of  the  defendant's 
president  previous  to  such  delivery,  and  what  the  effect  of  it 
was.  When,  therefore,  he  says  "  if  not  accepted,"  he  cannot 
be  understood  as  applying  these  terms  to  what  had  been  done 
before  that  order  by  him  was  given.  They,  evidently,  contem- 
plated a  subsequent  acceptance,  and  as  it  is  not  claimed  that 
there  was  such  ever  made  or  given,  there  was  no  qualification 
SicKELS — Vol.  XII.  69 
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of  the  revocation,  and  it  must  be  construed  as  an  absolute 
countermand  of  the  order.  It,  therefore,  did  not "  remaiD 
unrevoked"  when  the  portions  of  the  salary  thereby  ordered 
to  be  paid  became  due,  and  by  reason  of  that  fact,  the  con- 
ditional acceptance  became  inoperative.  There  was,  conse- 
quently, no  right  byNoyes  or  his  assignee  (the  present 
plaintiff)  to  demand  the  sums  sued  for  by  the  plaintiff. 

It  follows  that  the  judgment  appealed  from  must  be 
affirmed,  with  costs. 

DwioHT,  C.  (dissenting).  The  question  at  issue  in  this 
cause  arises  upon  a  letter  of  the  defendant,  written  by  its 
president,  authorizing  an  order  to  be  drawn  upon  it  by  one 
of  its  employes,  and  a  subsequent  order  drawn  by  the  person 
so  authorized. 

In  February,  1868,  one  J.  A.  Borst  was  in  the  defendant's 
employment,  at  a  monthly  salary,  payable  at  the  end  of  each 
month,  of  $118.  On  the  twenty-sixth  day  of  that  month  his 
brother,  W.  W.  Borst,  having  previously  written  a  letter  to  the 
defendant,  received  the  following  reply :  "  Replying  to  your 
note  of  this  date,  I  have  to  say,  that  if  your  brother"  (mean- 
ing J.  A.  Borst)  "  makes  an  order  on  O.  H.  Palmer,  treasnrer 
of  the  company,  for  any  portion  of  his  salary,  and  the  person 
in  whose  favor  the  order  is  made  will  file  it  with  Judge 
Palmer,  whatever  sum  is  named  therein  will  be  paid  monthly 
to  the  party  in  whose  favor  it  is  drawn,  so  long  as  your  bro- 
ther continues  in  our  service,  and  the  order  remains  unre- 
voked.    Very  respectfully,  William  Orton,  president." 

On  the  twent}--seventh  day  of  Febniary,  next,  W.  W.  Borst 
exhibited  the  letter  to  J.  A.  Borst,  who  thereupon  drew  and 
delivered  to  W.  W.  Borst  the  following  order  : 

'•  O.  H.  Palmer,  Esq.,  treasurer  Western  Union  Telegnpb 
Co. :  Please  pay  to  Mr.  D.  L.  Noyes,  fifty  dollars,  monthly,  on 
the  last  day  of  each  and  every  month,  commencing  March  31, 
1868,  until  the  sum  of  $300  is  paid,  and  charge  the  mme  to 
my  salary  accaunt.  J.  A.  BoBffr. 

"  New  Toek,  February  27th,  1868." 
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The  same  day,  W.  W.  Borst  took  this  order  and  the  letter 
of  the  defendant  to  one  D.  L.  Noyes  and  delivered  them  to 
him,  receiving  at  the  same  time  a  valuable  consideration 
therefor.  Koyes,  on  the  same  day,  took  the  order  and  let- 
ter to  the  office  of  the  defendants,  with  notice  that  he  held 
the  order,  and  left  the  papers  with  Horner,  the  defendant's 
cashier,  by  General  Palmer's  direction. 

On  March  thirtieth,  the  day  before  the  first  payment 
became  due  by  the  terms  of  the  order,  J.  A.  Borst  sent  to 
the  defendant  the  subjoined  notice : 

"  Bear  Sir :  If  not  accepted,  I  hereby  countermand  the 
order  given  to  D.  L.  Noyes.     Please  return  to  him  unpaid." 

"  Kespectfully,  yours,  J.  A .  Bobst. 

*'  Hon.  O.  H.  Palmer,  treasurer,  etc." 

J.  A.  Borst  continued  to  be  in  the  employment  of  the 
defendant  during  the  months  succeeding  February,  1868,  and 
there  was  due  to  him  at  the  end  of  each  month  $118. 

After  the  notice  of  March  thirtieth,  the  defendant  refused  to 
pay  anything  upon  the  order  of  February  twenty-seventh. 

Noyes  assigned  his  claim  to  the  plaintiff  on  April  twenty- 
eighth,  who  commenced  this  action  for  the  first  fifty  dollars 
due  on  the  order  of  February  twenty-seventh. 

On  this  state  of  facts  the  question  is,  whether  these  papers, 
taken  together,  amount  to  an  obligation  binding  upon  the 
defendant. 

The  question  may  first  be  considered  on  the  supposition  that 
the  order  of  February  twenty-seventh  is  a  bill  of  exchange.  On 
that  hypothesis  the  letter  of  President  Orton  may  properly  be 
Hoarded  as  a  conditional  promise  to  accept  tlie  bill  when  it 
shall  be  drawn.  The  doctrine  of  conditional  promises  to 
accept  bills  is  now  well  settled.  The  condition  may  be  any  * 
lawful  act  which  the  party  making  the  acceptance  may  see  fit 
to  impose.  If  the  condition  is  complied  with,  a  contract  is 
entered  into,  which  may  be  enforced  by  a  holder  who  acts  on 
the  faith  of  the  acceptance.  {Mason  v.  Hunt^  1  Doug.,  296 ; 
Brovme  v.  Ccit,  1  McCord,  408 ;  Sproat  v.  Maithewa,  1  T.  R, 
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182;  SmUh  v.  Vertue,  9  C.  B.  [N.  S.],  214;  Murdodc  v. 
MiUsy  11  Metc.y  5;  Banbury  v.  Zissety  2  StranjEce,  1311;  1 
Parsons  on  Notes  and  Bills,  300-312 ;  Chitty  on  Bills,  308, 
303.)  On  the  other  hand,  if  the  condition  is  not  performed 
the  acceptance  is  void.  In  JUaaon  v.  Snnt  {supra)  A.,  before 
the  bill  was  drawn,  wrote  a  letter  to  his  partner,  B.,  that  he 
(Ab)  had  agreed  that  in  case  certain  owners  of  tobacco  would 
give  B.  orders  for  insurance  and  sundry  bills  of  lading  of 
goods  consigned  to  him,  that  bills  of  exchange  for  the  valne 
of  the  goods  would  be  accepted  and  paid  by  himself  (A.). 
The  owners  of  the  tobacco  having  been  made  aware  of  this 
acted  upon  it.  The  court  held  it  to  be  a  valid,  conditional 
acceptance,  and  that  the  owners  of  the  tobacco  took  it  sub- 
ject to  the  conditions — such  as  insurance,  bills  of  lading, 
consignment,  etc.  Under  this  doctrine,  a  person  may  accept 
to  pay  out  of  a  fund  which  he  shall  hereafter  receive.  Thns, 
in  Iioii}e  v.  Young  (2  Bligh,  409),  the  lord  chancellor  said : 
^'  A  man  may  accept  to  pay  out  of  the  produce  of  a  cai^ 
consigned  to  him,  when  that  cargo  shall  arrive  in  England." 
This  statement  is  very  near  to  the  present  case,  since  the 
promise  to  pay  is  out  of  a  fund  hereafter  to  be  in  the  poeses- 
sion  of  the  defendant,  viz.,  his  salary,  when  earned.  In 
Julian  V.  Shobrooke  (2  Wilson,  9)  the  promise  was  to  pay 
when  in  cash  for  the  cargo  of  a  ship.  This  case  is  quite 
analogous  to  the  present.    (1  Parsons  on  Bills,  300-310.) 

It  is  not  material  that  the  order  of  J.  A.  Borst  was  not  in 
existence  when  the  letter  of  Orton  was  delivered  to  W.  W. 
Borst.  A  promise  to  accept  before  a  bill  is  drawn  is  valid  in 
the  hands  of  one  who,  acting  upon  it,  takes  the  bill,  when 
drawn,  for  a  valuable  consideration.  {Orede  v.  Parier^  5 
Wend.,  414;  Bank  of  Michigan,  v.  Ely,  17  id.,  «»;  1 
Parsons  on  Bills,  293,  294,  and  cases  cited;  Goodrich  v. 
Gordon^  15  Johns.,  6.) 

It  makes  no  difference  that  the  letter  of  Orton  was  writ- 
ten' to  W.  W.  Borst.  It  was  plainly  intended  by  the  defend- 
ant that  it  should  inure  to  the  benefit  of  any  one  who  should 
act  upon  it     The  language  is  very  broad  ;  he  promisefr  to 
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pay  "  tAe  person  in  wkose favor  it  is  madeP  This  phrase 
inclndes  the  plaintifPs  assignor.  In  Mason  v.  Sunt^  already 
cited,  it  will  be  observed  that  the  letter  was  written  to  tlie 
brother  of  the  writer,  and  it  was  still  held  to  be  a  conditional 
acceptance  in  favor  of  those  to  whom  it  was  exhibited. 
Moreover,  in  this  State,  snch  a  promise  would  fall  within  the 
class  of  cases  holding  that  a  promise  made  to  one  for  the 
benefit  of  another  is  available  to  the  person  in  whose  favor 
the  promise  is  made.  {Ba/rker  v.  BucJd/m^  2  Denio,  45 ; 
Burr  V.  Beers^  24  N.  T.,  178  ;  Van  Schaick  v.  Third  Ave- 
nue  JSailroad^  88  id.,  346.)  The  present  case  is  clearer  than 
the  cases  there  decided,  since  the  consideration  here  moved 
from  the  person  to  be  benefited  by  the  promise. 

It  cannot  be  said  that  the  order  of  J.  A.  Borst,  on  which 
the  plaintiff's  assignee  acted,  did  not  correspond  with  Orton's 
letter.  It  is  true,  it  was  not  strictly  drawn  for  a  "  portion  of 
his  salary,"  but  it  was  dirawn  generally,  with  a  direction  to 
charge  to  salary  account.  Any  deviation  from  the  authoriza- 
tion must  be  regarded  as  waived  by  the  act  of  Palmer,  the 
treasurer,  in  directing  Horner,  the  cashier,  to  receive  and  file 
the  order,  as  drawn  by  J.  A.  Boret.  If  this  reasoning 
is  correct,  the  plaintiff  complied  with  the  conditions  neces- 
sary to  his  recovery.  The  employe,  J.  A.  Borst,  con- 
tinued in  the  service  of  the  defendant,  so  as  to  comply 
with  the  order.  He  remained  six  months,  so  that  Noyes 
became  entitled  to  $300.  The  order  was  not  revoked. 
The  word  "revoked"  must  mean  legally  revoked.  J.  A. 
Borst,  as  between  himself  and  Noyes,  was  estopped  from 
asserting  that  the  order  drawn  by  him  did  not  correspond 
with  the  defendant's  letter.  He  exhibited  both  to  Noyes  as 
an  inducement  to  advance  the  money,  and  cannot,  atler  all  the 
parties  have  acted  upon  it,  maintain  that  the  instrument  did 
not  have  the  effect  which  it  was  intended  that  it  should  have. 

A  binding  contract  thus  sprung  up  between  the  defendant 
and  Noyes,  which  was  irrevocable  by  the  drawer  of  the  order, 
and  subject  to  only  one  condition,  viz.,  that  Borst  should 
continue  in  the  defendant's  service.     This  condition  having 
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been  complied  with,  the  defendant  is  liable  to  the  plaintiff, 
as  Noyes'  assignee. 

Thus  far  the  case  has  been  considered  on  the  assumption 
that  the  order  of  February  twenty-seventh  was  a  bill  of 
exchange,  without  establishing  it.  The  cases  show  that  it  was 
a  bill.  The  words  "  charge  the  same  to  my  salary  aocoont,'' 
added  to  an  instrument  complete  without  them,  and  which 
would  otherwise  be  a  bill  of  exchange,  do  not  change  its 
character.  {Eelley  v.  Mayor ^  4  Hill,  263 ;  Macleed  v.  Sneej 
2  Strange,  762 ;  Hoyt  v.  Lynch^  2  Sandf.,  328.)  It  can- 
not, of  course,  be  contended  that  the  instrument  is  a 
negotiable  bill  of  exchange,  as  it  is  not  payable  to  order  or 
to  bearer;  still,  it  is  a  bill  of  which  acceptance  may  be 
affirmed ;  and  an  acceptor's  liability  is  in  no  respect  different, 
as  between  him  and  Noyes,  than  it  would  have  been  had  nego- 
tiable words  been  employed.  (Story  on  Bills,  §  60 ;  3  Kent's 
Com.,  77.)  If,  however,  this  is  not  a  bil]  of  exchange,  but  a 
mere  order,  the  result  is  the  same.  To  an  order  the  doctrine  of 
conditional  acceptance  is  equally  applicable.  Had  this  been 
an  order  in  precise  accordance  with  Mr.  Orton's  letter — for 
a  portion  of  Borst's  salary  —  his  prior  promise  to  pay  woald 
have  been  a  conditional  promise  to  accept  the  order  when 
drawn.  This  promise  would  have  made  the  defendant  liable 
at  law  /  while  such  an  order,  without  the  promise  of  the 
defendant,  might  have  aipounted  to  an  equitable  assignment 
This  distinction  is  clearly  set  forth  by  Lord  Eldon  in  jSb 
parte  South  (3  Swans.,  392-394) ;  he  says :  "  It  has  been 
decided  in  bankruptcy,  that  if  a  creditor  gives  an  order  on  his 
debtor  to  pay  a  sum  in  discharge  of  his  debt  and  that  order 
is  shown  to  the  debtor,  it  binds  him.  On  the  other  hand, 
this  doctrine  has  been  brought  into  doubt  by  some  decisions 
in  the  courts  of  law,  who  require  that  the  party  receiving  the 
order  should  in  some  way  enter  into  a  contract.  This  baa 
been  the  course  of  their  decisions,  but  is,  certainly,  not  the 
doctrine  of  this  court  (equity).  In  this  case  the  executor  of 
the  debtor,  instead  of  returning  the  draft  (not  a  bill  of 
exchange)  to  the  person  who  presented  it,  retains  it,  with  a 
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declaration  that  he  cannot  then  accept,  payable  at  any  par- 
ticalar  time,  bat  that  it  shall  be  paid  whenever  the  state  of 
the  testator's  assets  enable  him  to  pay  it.  I  am  of  opinion 
that  this  is  not  an  absolute  but  a  conditional  acceptance  of  the 
order ;  for  this  document,  though  not  in  the  form  of  a  bill 
of  exchange^  is  rather  an  order  for  the  payment  of  money 
than  anything  else ;  and  I  think  that  the  act  of  the  executor 
is  such  an  acknowledgment  as  takes  this  case  out  of  the  deci- 
sions of  the  Court  of  King's  Bench."  On  this  theory,  assum- 
ing that  the  letter  of  J.  A.  Boi'st,  construed  with  the  letter  of 
Mr.  Orton,  amounts  to  a  mere  order,  the  two  papers  taken 
together,  and  connected  with  Noyes'  advances,  cause  a  con- 
tract to  spring  up  between  him  and  the  defendant,  in  which 
there  is  a  conditional  element  —  the  continuance  of  Borst  in 
the  defendant's  service  —  and  that  having  been  performed, 
Noyes  would  recover  on  the  same  principle  as  on  the  suppo- 
sition that  Borst's  order  constituted  a  bill  of  exchange. 
Noyes,  as  in  that  case,  becomes  "  the  person  in  whose  favor 
the  order  is  made,"  and  recovers  in  the  same  way,  under  the 
rule  in  Barker  v.  BucJdin  {supra). 

It  only  remains  to  consider  the  effect,  in  equity,  of  Borst's 
order,  without  the  aid  of  Orton's  letter.  In  that  case,  it  is 
entirely  clear  that  no  recovery  can  be  had  at  law,  as  there  is 
no  promise  by  the  defendant.  The  transaction,  however,  may 
amount  to  an  equitable  assignment  under  Lord  Eldon's  distinc- 
tion in  Eso  parte  South  {supra).  It  may  be  conceded  that  this 
would  not  have  been  the  case  had  Borst's  order  contained  nego- 
tiable words.  It  would  then  have  been  such  a  bill  as  requires 
acceptance  in  order  that  any  action  may  be  maintained 
against  a  drawee.  (Cases  already  cited.)  But  where  the 
instrument  is  Ti^m-negotiable,  the  reasons  are  quite  different. 
In  this  case  few  of  the  inconveniences  will  occur  which  may 
be  reasonably  claimed  to  attend  an  uncertainty  whether  a 
commercial  instrument  shall  be  regarded  as  a  bill  of  exchange, 
requiring  acceptance,  or  an  equitable  assignment  needing  no 
acceptance.  Non-negotiable  paper  does  not  enter  into  com- 
merce ;  and  it  is  well  known  to  be  subject  to  the  equities 
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between  the  original  parties.  There  appears  to  be  no  solid 
objection  to  carrying  into  effect  what  may  reasonably  be  pre- 
sumed to  have  been  the  intent  of  the  parties.  Parsons,  in 
his  work  on  Bills  and  Notes,  after  maintaining  that  a  negotiar 
ble  instrument  cannot  properly  be  regarded  as  constituting 
an  equitable  assignment  as  against  the  drawee,  adds :  ^'  Where 
the  draft  is  not  negotiable  and  di-awn  for  a  part  of  the  fund, 
the  cases  are  somewhat  conflicting.  Perhaps  the  weight  of 
authority  favors  the  rule  that  the  assent  of  the  drawer  is 
necessary ;  but  there  are  cases  that  appear  to  hold  that  it  oper- 
ates as  an  assignment  of  the  particular  fund  from  the  time 
the  drawee  receives  notice."  The  guarded  form  of  expression 
here  applies  to  the  rule  in  the  courts  of  law,  for  he  proceeds: 
"  In  courts  of  equity,  where  the  doctrine  of  equitable  assign- 
ments was  first  laid  down,  such  drafts  have  been  held  to  be 
an  assignment,  even  against  the  will  of  the  drawee." 
(Pp.  334-836.)  This  doctrine  seems  quite  clear,  where  the 
whole  debt  is  drawn  for  (JEd  parte  Southysujprd),  while  a 
careful  examination  of  the  authorities  leaves  the  nuitter  open 
to  much  doubt,  where  an  instrument  in  the  form  of  a  non- 
negotiable  bill  of  exchange,  and  not  purporting  to  be  drawn 
on  a  particular  fund,  is  drawn  for  less  than  the  amount  of 
the  debt.  The  reason  for  the  doubt  is,  that  a  contrary  view 
would  expose  the  debtor  to  a  multiplicity  of  actions,  and  that 
an  entire  claim  cannot  be  assigned  in  part  without  the  debt- 
or's consent.  {MandevUle  v.  Wdchj  5  Wheaton,  282.)  This 
argument  is  not  available  in  this  State,  as  our  cases  hold  that 
there  may  be  a  partial  assignment  by  apt  words.  {Pattison  v. 
IIiMy  9  Oow.,  747,  and  oases  collated  by  Mr.  Hill  in  his  note 
to  Morton  v.  Naylor^  1  Hill,  583;  where  the  New  York 
cases  are  distinguished  from  McmdeviUe  v,  Welch ;  see,  also^ 
Fidd  V.  Mayor^  2  Seld.,  179.)  Following  these  cases,  I  am 
prepared  to  hold  that  a  non-negotiable  order  for  a  part  of  a 
debt  will,  in  this  State,  operate  as  a  valid  assignment  io 
equity.  On  either  ground  discussed  in  this  opinion,  tbe 
plaintiff  is  entitled  to  recover. 

The  fact  that  the  debt  was  not  due  when  the  order  of  Feb- 
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roary  twenty-seventh  was  drawn,  is  immaterial ;  it  will  be  an 
assignment  of  the  money  to  become  dne.  It  is  enough  that 
there  is  an  existing  contract,  out  of  which  the  debt  may  arise. 
{Crocker  v.  Whitney y  10  Mass.,  319 ;  CtUts  v,  Perkins^  12  id., 
211 ;  Clarke  v.  Adair^  cited  by  Bullbb,  J.,  in  Master  v. 
Miller y  4  Term,  343.)  In  the  case  of  Clarke  v.  Adair ^ 
Dnbray,  an  officer  in  the  army,  drew  a  bill  on  an  agent  of  a 
regiment,  payable  out  of  the  first  money  that  should  become 
due  to  him  on  an  account.  This  was  held  to  be  a  good 
assignment  of  money  thereafter  to  become  due. 

On  these  grounds,  the  judgment  of  the  court  below  should 
be  reversed  and  a  new  trial  ordered. 

All  concur  with  Loir,  Ch.  C,  for  affirmance,  escept 
DwiGHT,  C,  dissenting,  and  Gray,  C,  not  voting. 

Judgment  uffirmed. 


The  New  Toek  and  Oswego  Midland  Railroad  Company, 
Appellant,  v.  Sylvester  A.  Van  Horn,  Respondent. 

A  subscription  to  the  capital  stock  of  a  oorporation  organized  under  the 
general  railroad  act  (chap.  140,  Laws  of  1850)  made  after  the  formation 
of  the  corporation,  is  invalid  where  ten  per  cent  of  the  amount  sub- 
scribed has  not  been  paid  (§4);  and  in  an  action  by  the  corporation 
against  a  subscriber  to  recover  the  amount  subscribed,  the  latter  is  not 
estopped  from  denying  such  payment  because  of  a  statement  in  the  sub- 
scription paper  that  ten  per  cent  has  been  paid.  A  statute  cannot  be 
evaded  by  estoppel. 

It  9eems  such  a  subscription  cannot  be  validated  by  a  subsequent  statute,  as 
a  statute  thus  attempting  to  make  a  binding  contract  between  parties, 
where  none  previously  existed,  would  be  violative  of  the  constitutional 
inhibition  against  depriving  a  person  of  property  without  due  process 
of  law.    (State  Con.,  art.  1,  §  6.) 

A  legislative  intent  to  violate  the  Constitution  wiU  not  be  assumed;  nor 
will  a  law  be  so  construed  as  to  give  it  a  retroactive  effect  where  it  is 
capable  of  any  other  construction.  If  all  its  language  can  be  satisfied  by 
giving  it  prospective  operation  only,  that  construction  wiU  be  given  it. 

Accordingly,  hM^  that  the  provision  of  the  act  of  1869  to  fitcilitate  the  con- 
struction of  the  N.  Y.  and  O.  M.  R.  R.,  etc.  (§  2,  chap.  84,  Laws  of  1809), 
providing  that  no  subscription  to  the  stock  of  the  company  shall  be 
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invalidated  or  affecte4  by  reason  of  the  non-payment  of  ten  per  cent 
thereof  at  the  time  of  subscription,  did  not  apply  to  prior  subscripUonar 
but  operated  prospectively  only. 

(Argued  January  16,  1874;  decided  May  term,  1874.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  of  the  third  judicial  department,  reversing  a  judgment 
in  favor  of  plaintiff  entered  upon  the  decision  of  the  court  at 
Special  Term  and  granting  a  new  trial. 

This  action  was  brought  to  recover  a  subscription  of  $300 
alleged  to  have  been  made  by  defendant  to  plaintiff's  stock. 

The  defence  mainly  relied  on  was,  that  ten  per  cent  of  the 
subscription  had  not  been  paid.  The  facts  appear  sufficiently 
in  the  opinion. 

M.  tA  Shoecraft  for  the  appellant.  Defendant  is  estopped 
from  denying  or  proving  that  he  had  not  paid  the  ten  per 
cent  for  the  purpose  of  rendering  his  subscription  void.  (30 
N.  Y.,  226  ;  39  id.,  394 ;  18  How.,  23  ;  60  Barb.,  385  ;  Her- 
man's Law  of  Estoppel,  352,  §  342 ;  4  Sand.,  361.)  The  non- 
payment of  the  ten  per  cent  did  not  render  the  subscripdon 
void,  but  voidable  only.  (0.  cmd  C.  R.  R.  Co.  v.  WoUey^  1 
Keyes,  118 ;  S.  C,  34  How.,  54.)  This  payment  would  have 
rendered  defendant's  subscription  valid.  {Beach  v.  Smithy 
30  N.  Y.,  131.)  Chapter  84,  section  2,  of  the  Laws  of  1869, 
fully  cures  any  irregularity  in  reference  to  the  subscription. 
{Syr.  Oity  Bk.  v.  Davia^  16  Barb.,  188 ;  Button  v.  Palmer^ 
1  Hill,  324 ;  17  How.,  323 ;  Washburn  v.  Franklin,  35  Barb., 
599 ;  18  N.  Y.,  199 ;  13  Abb.,  140 ;  Watson  v.  Mercer,  8 
Pet.,  88  ;  Curtis  v.  Leamtt,  15  N.  Y.,  9,  85,  254  ;  People  v. 
Zi/oingston,  6  Wend.,  526.)  Such  a  law  is  not  ex  pod 
facto.  {Carpenter  v.  Penn^  17  How.,  456 ;  Caldie  v. 
Ball,  3  Dall.,  386  ;  Soc.  for  Prop,  of  Gospel  v.  Wheaion,  2 
Gall.,  105,  138.)  A  law  may  be  retrospective  and  not  be  ex 
post  facto.  {Lock  v.  New  Orleans^  4  Wall.,  172.)  An  act 
of  the  legislature  setting  aside  a  decree  of  a  court  and  open- 
ing judgment  would  be  valid.     {CalcUe  v.  BaU^  3  DaU.,  3S6; 
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Braddu  v.  Brovmfidd,  2  W.  &  S.,  271.)  The  legislature 
can  pass  laws  affecting  the  time  of  the  remedy  as  well  as  the 
remedy  on  existing  contracts.  {Mason  v.  Haley  12  Wheat., 
378 ;  4  id.,  2C0-207 ;  Satterlee  v.  Mathewsouy  2  Pet.,  413 ; 
Watson  V.  Mercer,  8  id.,  88,  110 ;  3  id.,  280 ;  11  id.,  420, 
539 ;  11  How.  [U.  S.],  395 ;  7  id.,  279 ;  1  Hill,  325 ;  3 
Blatch.,  275  ;  3  McL.,  212.) 

6\  Carskdddan  for  the  respondent.  The  payment  of  ten 
per  cent  of  the  subscription  at  the  time  of  subscribing  or 
subsequently  was  necessary  to  make  it  legal  and  binding. 
(1  R.  S.  [4th  ed.],  §  4,  1222 ;  R.  R.  Co.  v.  Mason,  16  N.  Y., 
451,  475,  note ;  B.  R.  and  M.  R.  R.  Go.  v.  Clarke,  25  id., 
208,  210 ;  2  Pars,  on  Con.,  707,  note  a)  Chapter  84  of  the 
Laws  of  1869,  so  far  as  it  attempts  to  aid  and  cure  defective 
and  void  subscriptions,  is  unconstitutional  and  void.  (1  Kent's 
Com.  [4th  ed.],  419,  §  XIX  ;  454,  §  XX  ;  Givin  v.  Biddle, 
8  Wheat.,  1 ;  Ros&oelt  v.  Cihra,  17  J.  R.,  108 ;  Matter  of 
Wendell,  19  id.,  153  ;  2  Pars,  on  Con.,  707,  note  a,  and  cases 
cited  ;  Potter's  Dwar.  on  Stat.,  162.)  This  act  does  not,  in 
terms,  affect  any  previous  subscription  so  far  as  the  payment 
of  the  ten  per  cent  is  concerned.  {Palmerly  v.  Conley,  4 
Den.,  376,  and  cases  cited  ;  BuUer  v.  Palmer,  1  Hill,  334 ; 
Sackett  v.  Andrews,  5  id.)  The  subscription  is  absolutely 
void  because  of  the  condition  contained  therein.  {B.  and  0. 
Turnpike  v.  Worth,  1  Hill,  518 ;  Ft.  Edwd.  R.  R.  Go.  v. 
Payne,  15  N.  Y.,  585  ;  18  Barb.,  297  ;  Laws  1850,  chap.  140, 
1  R.  S.  [4th  ed.],  §  4,  p.  1222.) 

Earl,  C.  The  defendant,  in  September,  1867,  subscribed 
for  two  shares  of  the  stock  of  plaintiff,  and  agreed  to  pay  the 
sum  of  $200,  the  par  value  thereof,  when  called  upon  to  do 
so  by  plaintiff's  directors.  The  subscription  paper  contained 
a  declaration  that  he  had  paid  down  ten  per  cent  at  the  time 
of  subscribing.  In  fact,  he  never  paid  anything  upon  the  sub- 
scription, and  the  sole  question  for  us  to  determine  is,  whether, 
upon  such  a  state  of  facts,  the  plaintiff  can  maintain  this 
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action.  It  is  provided  in  tlie  general  railroad  act  (Laws  of 
1850,  chap.  140,  §  4),  that  "  at  the  time  of  subscribing,  every 
subscriber  shall  pay  to  the  directors  ten  per  cent  on  the 
amount  subscribed  by  him  in  money ;  and  no  subscription 
shall  be  received  or  taken  without  such  payment."  This 
provision  was  applicable  to  the  plaintiff  which  was  organized 
under  that  act.  Under  this  provision,  it  has  several  times 
been  decided  that  no  subscription  to  stock  of  a  railroad 
corporation  made  after  the  corporation  was  formed  was  valid 
or  binding,  until  at  least  ten  per  cent  of  the  amount  had 
been  paid.  (B.  £.  and  M.  R.  R.  Go.  v.  Clarke^  25  N.  F., 
208 ;  Beack  v.  Smithy  30  id.,  116  ;  OgdenAurgh^  C.  airid  K. 
R.  R.  Co.  V.  WoUey,  1  Keyes,  118.) 

It  is  claimed,  however,  by  the  plaintiff,  that  the  defendant 
18  estopped  by  the  declaration  contained  in  the  subscription 
paper  from  denying  that  he  had  paid  ten  per  cent  upon  his 
subscription.  A  statute  cannot  be  evaded  by  estoppel. 
Plaintiff  knew  that  the  declaration  was  untrue  when  the 
subscription  was  made,  and  hence  cannot  claim  to  have  the 
defendant  concluded  by  it  upon  the  doctrine  of  eatoppd  in 
pais.    (Shapley  v.  AhboUy  42  N.  Y.,  448.) 

Therefore,  there  would  be  nothing  further  for  discussion  if 
it  were  not  for  the  act  passed  in  1869.  (Chapter  84,  Laws  of 
1869.)  That  act  contains  numerous  provisions  to  facilitate 
the  construction  of  the  New  York  and  Osw^o  Midland 
Eailroad.  Section  2  thereof  is  as  follows :  '^  No  subscription 
now  made,  or  which  may  hereafter  be  made,  to  the  stock  of 
said  New  York  and  Oswego  Midland  Kailroad  Company  by 
any  person,  or  by  any  town,  city  or  village,  through  its  oommis- 
sioners  or  other  officers,  shall  be  invalidated,  avoided,  or  in 
any  manner  affected  by  reason  of  any  condition,  stipulation 
or  qualification  in  such  subscription,  when  such  condition, 
qualification  or  stipulation  shall  have  been  waived,  complied 
with,  or  performed ;  nor  shall  any  subscription  to  such  stock 
be  avoided,  invalidated,  or  in  any  manner  affected  by  reason 
of  the  non-payment  of  the  ten  per  cent  required  by  law  to  be 
paid  at  the  time  of  making  such  subscription."    It  is  claimed 
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hj  the  plaintiff  that  the  last  clause  of  this  section  has  a  retro- 
active effect,  so  as  to  render  valid  a  subscription  previously 
made  without  the  payment  thereon  of  the  ten  per  cent.  It 
cannot  have  such  effect,  for  two  reasons :  Previons  to  the 
passage  of  this  act  the  subscription  was  wholly  invalid  and 
could  not  be  enforced  by  either  party.  If  the  effect  claimed 
be  given  to  the  act,  it  makes  a  binding  contract  between  the 
parties,  where  no  contract  previously  existed,  and,  in  effect, 
takes  $200  of  the  defendant's  property  and  transfera  it  to  the 
plaintiff,  a  private  corporation.  This  no  act  of  the  legislature 
could  do.  It  can  never  take  the  private  property  of  one 
individual,  without  his  consent,  and  give  it  to  another. 
{Matter  of  Albany  Street^  11  Wend.,  148 ;  Matter  of  John 
and  Cherry  Streets,  19  id.,  669 ;  Taylor  v.  Porter,  4  Hill,  140 ; 

Varick  v.  Smith,  5  Paige,  IZ^ -,'  Cochrane  v.  Van  Surlay, 
20  Wend.,  365 ;  Einhury  v.  Conner,  3  N.  Y.,  511.)  Such  an 
act  comes  in  direct  conflict  with  the  constitutional  provision 
that  "  no  person  shall  be  deprived  of  life,  liberty  or  property 
without  due  process  of  law." 

But  this  section  should  not  be  so  construed  as  to  give  it 
retroactive  effect.  We  must  not  assume  that  the  legislature 
meant  to  violate  the  Constitution.  It  is  always  to  be  pre- 
sumed that  a  law  was  intended,  as  is  its  legitimate  office,  to 
furnish  a  rule  of  future  action  to  be  applied  to  cases  arising 
subsequent  to  its  enactment  A  law  is  never  to  have  retro- 
active effect,  unless  its  express  letter  or  clearly  manifested 
intention  requires  that  it  should  have  such  effect.  If  all  its 
language  can  be  satisfied  by  giving  it  prospective  operation^ 
it  should  have  such  operation  only.  {Dash  v.  Van  KleecJc, 
7  J.  R.,  499 ;  Berley  v.  Rampacher,  5  Duer,  183 ;  Sayre  v. 

Wianery  8  Wend.,  662 ;  Palmer  v.  Conly,  4  Denio,  376 ; 
Catkins  v.  Calkins,  3  Barb.,  305 ;  Jaohson  v.  Van  Zandty 
12  J.  R.,  168 ;  People  v.  Supervisors  of  Columbia  Co,,  10 
Wend.,  363 ;  HacMey  v.  Sprague,  id.,  114.)     In  Dash  v. 

Van  KleecJc,  Kent,  Ch.  J.,  saye  that,  "  we  are  to  presume, 
out  of  respect  to  the  law-giver,  that  the  statute  was  not 
meant  to  operate  retrospectively ; "  and,  that  a  "  statute  ought 
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never  to  receive  snch  a  conetractioD,  if  it  be  susceptible  of 
any  other."  In  Jackson  v.  Van,  Zandty  Thompson,  Ch.  J., 
says :  *^  It  is  a  first  principle  in  legislation  that  all  laws  are  to 
operate  prospectively."  In  Saj^e  v.  Wisner,  Savaoe,  Ch.  J., 
says :  ^'  A  statute  never  ought  to  have  such  a  construction  as 
to  divest  a  right  previously  acquired,  if  it  be  susceptible  of 
any  other  giving  it  a  reasonable  object  and  full  operation 
without  such  construction."  The  same  learned  judge  says  in 
Hockley  v.  Sprague :  "  All  statutes  are  to  be  construed  prospec- 
tively, and  not  retrospectively,  unless  tliey  are  otherwise 
incapable  of  a  reasonable  construction ; "  and  in  The  People 
V.  Supervisors  of  Cohimhia  Gou/ntyy  that  "  statutes  are  not 
to  be  construed  retrospectively,  unless  they  cannot  have  the 
intended  operation  by  any  other  than  a  retrospective  construc- 
tion." In  Palmer  v.  Conl/y^  Jewett,  J.,  says:  "It  is  s 
doctrine  founded  upon  general  principles  of  the  law,  that  no 
statute  shall  be  construed  to  have  a  retrospective  operation 
without  express  words  to  that  effect,  either  by  an  enumeration 
of  the  cases  in  which  the  act  is  to  have  such  retrospective 
operation,  or  by  words  which  can  have  no  meaning  unless 
such  a  construction  is  adopted."  In  Berley  v.  Rampacker^ 
Judge  DuEB  says :  "Although  the  words  of  the  statute  are 
so  general  and  broad  as,  in  their  literal  extent,  to  comprehend 
existing  cases,  they  must  yet  be  construed  as  applicable  only 
to  such  as  may  thereafter  arise,  unless  the  intention  to 
embrace  all  is  plainly  and  unequivocably  expressed." 

The  first  clause  of  section  2,  by  its  express  terms,  applies 
to  existing  and  future  cases,  and  cannot  be  satisfied  without 
giving  it  retrospective  as  well  as  prospective  effect  Bot 
every  word  of  the  last  clause  can  have  full  effect  if  we  give 
that  clause  prospective  operation  only.  Such  should,  there- 
fore, within  the  authorities  above  cited,  be  our  construction. 

The  order  should,  therefore,  be  affirmed,  and  judgment 
absolute  rendered  against  the  plaintiff,  with  costs. 
•    All  concur. 

Order  affirmed,  and  judgment  accordingly. 
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James  Day,  Bespondent,  v.  Gbobgb  Hammond,  Appellant. 

The  provision  of  the  Revised  Statutes  (2  R  S.,  542,  §  4)  requiring  arbi- 
trators to  take  an  oath  as  prescribed,  applies  to  all  submissions  in  writ- 
ing, although  there  be  no  clause  therein  for  entering  judgment  upon  the 
award. 

A  failure  to  take  the  statutory  oath,  however,  does  not  make  the  award 
a  nullity ;  it  is  an  irregularity  which  may  be  waived. 

In  case  there  is  no  waiver,  the  Supreme  Court  may  set  aside  the  award  upon 
proper  application,  and  in  an  action  upon  the  award  an  answer  setting 
up  the  irregularity  is  in  the  nature  of  an  application  to  this  equitable 
power  of  the  court,  and  is  sufficient  to  present  the  question. 

Where,  by  the  terms  of  a  submission,  two  arbitrators  are  appointed,  with 
authority  in  case  of  disagreement,  to  appoint  a  third,  the  decision  of 
any  two  of  them  to  be  final,  in  case  of  such  disagreement  and  appoint- 
ment a  rehearing  is  necessary ;  and  unless  this  right  is  expressly  and 
unequivocally  waived  a  decision  and  award  without  a  rehearing,  upon 
notice  to  the  losing  party  of  the  time  appointed  therefor,  is  not  binding 
and  cannot  be  enforced. 

BaU  V.  Lawrence  (4  Term  R.,  589)  limited  and  distinguished. 

The  authorities  as  to  proceedings  before  arbitrators  collated. 

(Argued  January  16, 1874;  decided  May  term,  1874.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department,  affirming  a 
judgment  in  favor  of  plaintiflF.  entered  upon  the  decision  of 
the  court  at  Special  Term. 

This  action  was  brought  upon  an  award. 

The  submission  was  in  writing  under  seal.  Its  substance 
was,  that  the  parties  had  agreed  to  submit  certain  matters 
in  dispute  to  the  arbitration  and  decision  of  E.  G.  Tifft  and 
E.  L.  Southwick ;  in  case  they  could  not  agree,  they  were  to 
^^  call  in  "  some  disinterested  third  man,  and  the  decision  of 
any  two  of  them  was  to  be  binding  and  final.  "  Said  arbi- 
trators to  give  at  least  six  days'  notice  to  each  of  the  parties 
of  the  time  and  place  of  meeting,  to  hear  and  determine  the 
claims  in  dispute."  On  the  21st  day  of  March,  1870,  the  two 
arbitrators  named  in  the  submission  met.  They  were  sworn 
and  proceeded  to  hear  the  proofs  and  allegations  of  the 
parties.    The  testimony  was  taken  down  in  writing.     The 
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original  arbitrators  having  failed  to  agree,  they  appointed, 
by  writing,  one  John  M.  Slater,  as  third  man,  under  the 
submission.  The  three  persons  then  met  on  April  25th,  1870, 
and  examined  the  minutes  of  the  testimony  taken  before 
Tifft  and  Southwick.  On  the  same  day  they  made  their 
award,  which  was  signed  by  Tifft  and  Slater.  Southwick 
was  present,  but  refused  to  join  in  the  award.  No  notice 
was  given  to  the  defendant  that  Tifft  and  Southwick  had 
failed  to  agree,  nor  of  Slater's  appointment,  nor  of  the  time 
or  place  of  meeting  on  April  twenty-fifth.  It  further 
appeared  that  he  had  no  knowledge  of  any  of  these  facts, 
until  the  award  was  made  and  delivered  to  the  plaintiff. 
The  oath  provided  for  in  the  Eevised  Statutes,  in  the 
chapter  on  arbitrations,  was  not  administered  to  Slater.  (8 
R.  S.,  542,  §§  4,  5.)  After  the  award  was  made,  a  copy  of  it 
was  served  by  the  plaintiff  on  the  defendant,  within  the  time 
fixed  in  the  submission  papers.  The  defendant  refused  to 
comply  with  its  terms. 

J.  M.  Humphrey  for  the  appellant.  The  submission  in 
this  case  is  governed  by  the  provisions  of  the  Revised  Stat- 
utes in  relation  to  arbitrations,  so  far  as  the  same  are  appli- 
cable. {Bulsan  v.  Lohnes^  29  N.  Y.,  291.)  The  neglect  of 
one  of  the  arbitrators  to  take  the  oath,  as  required  by  the 
statute,  is  good  ground  for  declaring  the  award  invalid. 
{French  v.  Mosdy^  1  Lit.,  248;  LUe  v.  £aa*reUj  2  Bibb, 
167 ;  Combs  v.  ZUiUj  3  Green  Ch.,  310 ;  Inslee  v.  Flagg^  3 
Dutch.,  368 ;  Overton  v.  Alpha^  13  La.  An.,  558  ;  Bethen  ?. 
Wood,  9  id.,  88 ;  FriaeeU  v.  Fickes,  27  Mo.,  557 ;  18  id., 
399 ;  41  id.,  516.)  The  parties  were  entitled  to  notice  of  the 
meeting  and  hearing  before  the  three  arbitrators.  {Fltnenr 
dorf  V.  Harris,  23  Wend.,  628 ;  Falconer  v.  Montgomery, 
4  Dall.,  233 ;  PoMmore  v.  PeUU,  id.,  271 ;  Seliy  v.  Gibson, 
1  H.  &  J.,  362 ;  8  Pet,  165 ;  Kidd  on  Awards,  63 ;  Morae 
on  Arbitration,  119.)  The  award  was  invalid  because  made 
on  the  testimony  given  before  the  original  arbitrators.  (/» 
re  Salkeld,  13  Ad.  &  E.,  767  j  Falconer  v.  Montgomery,  4 
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DalL,  233 ;  Passmare  v.  Pettit,  id.,  271 ;  Banney  v.  Edwards^ 
17  Conn.,  310 ;  HM  v.  Lawrence^  4  D..&  E.,  689  ;  Turner 
V.  Bird,  2  E.  C.  L.,  Ill,  116.)  The  court  erred  in  permit- 
ting Slater,  the  third  arbitrator,  to  purge  himself  of  the 
charge  of  partiality  and  misconduct,  in  making  the  award,  by 
his  own  testimony.  {Mayor^  etc,,  of  N.  Y.  v.  Butler,  1 
Barb.,  336 ;  10  Pick.,  275 ;  1  Bacon's  Abr.,  367 ;  ChicoU  v. 
Le  Quesne,  2  Ves.,  315;  Walker  v.  FroinBher,  6  Ves.,  Jr., 
71 ;  6  Q.  B.,  637.) 

John  Oanaon  for  the  respondent.  The  failure  to  swear 
the  third  man,  called  in,  does  not  vitiate  the  award.  {IIow- 
ard  V.  Sexton,  4  Com.,  157;  Bede^iing  v.  Wheeler,  24  Wend., 
258  ;  Winship  v.  Jewett,  1  Barb.  Ch.,*173.)  The  arbitrators, 
in  the  proper  exercise  of  the  authority  conferred  upon  them, 
called  in  the  third  person  to  reconcile  their  diiferences. 
{ffaU  V.  Lcmrence,  4  D.  &  E.,  589 ;  Turner  v.  Bird,  27  E.  0. 
L.,  110,  111;  Banney  v.  Edwards,  17  Conn.,  309;  Oraham 
V.  Graham,  12  Penn.  St.,  134 ;  Oarty  v.  Phillips,  2  id.,  410.) 

DwiGHT,  C.  This  is  an  action  of  debt  upon  an  award  of 
arbitrators. 

The  answer  of  the  defendant  sets  forth  the  submission 
papers.  These  provide  for  a  submission 'of  matters  in  cqn- 
troversy  between  the  parties  to  two  persons,  and  in  case 
they  cannot  agree  they  are  to  "  call  in  "  some  disinterested 
third  man  and  the  decision  of  any  two  of  them  was  declared 
to  be  binding  or  final.  The  arbitrators  were  to  give  the 
parties  six  days'  notice  of  the  time  and  place  of  hearing. 
The  answer  further  states  that  the  two  arbitrators  appointed 
by  the  parties  lender  the  submission  failed  to  agree  and  that 
one  Slater  was  called  in  by  the  original  arbitrators  as  a  third 
arbitrator,  without  the  defendant's  knowledge  or  consent. 
It  is  alleged  that  this  appointment  was  not  in  writing,  that 
Slater  was  not  sworn  before  any  court  or  magistrate,  and 
that  the  defendant  had  no  notice  of  the  time  and  place  of  any 
hearing  before  Slater ;  and  that,  in  fact,  Slater  never  heard 
SiCKBLS — Vol.  XII.        61 
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aDj  of  the  proofs  or  allegations  in  the  action,  and  that  he 
acted  with  partiality  or  prejudice  in  reaching  his  conclasion& 
The  defendant  insisted  that,  on  these  facts,  he  wae  entitled  to 
judgment  that  the  award  should  be  set  aside.  At  the 
trial  the  referee  found  the  facts  substantially  as  set  forth 
in  the  answer,  Slater  having  formed  his  conclusidnB  from 
reading  the  evidence  taken  before  the  original  arbitrators, 
except  that  there  was  a  finding  that  there  was  no  bias, 
partiality  or  prejudice  on  Slater's  part. 

On  this  state  of  facts  two  principal  questions  arise. 

First  What  was  the  effect  of  Slater's  failnre  to  take  an  oath! 
Second.  What  w^  the  effect  of  his  failure  to  notify  the 
defendant  of  a  time  and  place  for  hearing  him  and  such 
testimony  as  he  might  see  fit  to  adduce  ? 

First.  The  Revised  Statutes,  in  the  chapter  on  arbitrations, 
provide  as  follows :  '^  Before  proceeding  to  hear  any  testimony 
the  arbitrators  shall  be  sworn  faithfully  and  fairly  to  hear  and 
examine  the  matters  in  controversy  to  the  best  of  their  under- 
standing. Such  oath  may  be  administered  by  any  judge  of 
any  court  of  record,  or  by  any  justice  of  the  peace  or  by  any 
commissioner  of  deeds."  (2  B.  S.,  542,  §§  4  and  5  of  title  on 
Arbitrations.)  It  is  clear  that  this  provision  applies  to  all  sub- 
missions in  writing,  even  though  there  be  no  clause  for  entering 
judgment  upon  the  award.  {Bvlsan  v.  Lohnes^  29  N.  T., 
291.)  In  the  present  case  the  submission  to  the  two  original 
arbitrators  is  in  writing ;  their  power  to  make  an  appointment 
of  a  third  arbitrator  is  also  in  writing.  By  a  well  known  l^al 
rule  their  appointment,  when  made,  must  be  deemed  to  have 
been  incorporated,  by  relation,  into  the  original  submission. 
It  is  immaterial,  for  the  purposes  of  this  discussion,  whether 
Slater  be  regarded  as  an  arbitrator  or  an  umpire,  as  both  are 
equally  within  the  intent  of  the  statute. 

The  first  subject  of  inquiry  is,  whether  Slater's  fiskilure  to 
take  the  statutory  oath  invalidates  the  award  so  completely 
as  to  make  it  a  nullity,  or  whether  it  is  an  irregularity  which 
leaves  the  award  in  force  until  set  aside  by  the  court,  or  whether 
it  is  of  no  legal  consequence. 
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Od  these  points  there  is  a  great  conflict  in  the  decisions  of 
the  respective  States.  In  New  Jersey,  where  an  Oath  of 
office  is  required  by  law  of  arbitrators,  an  award  made  with- 
out taking  the  oath  is  a  nullity.  {Combs  v.  LitUe^  8  Green 
Ch.,  310 ;  Instee  v.  Flagg,  2  Dutch.,  368.)  The  same  rule 
prevails  in  Kentucky  {Lite  v.  Bameit,  2  Bibb,  166);  so  in 
Louisiana  {Overton  v.  Alpha^  13  La.  Ann.,  558  ;  Bethea 
V.  Hoodj  9  id.,  88) ;  and  in  Missouri  {Frisadl  v.  Fickes,  27 
Mo.,  557 ;  Toler  Y.ffayderiy  18  id.,  399  ;  Fassettv.  Smith,  41 
id.,  516).  On  the  other  hand,  it  has  been  held  in  Vermont,  in 
Wisconsin  and  in  Pennsylvania,  that  the  oath  of  the  arbitrator 
may  be  waived,  and  that  its  absence  is  not  a  vital  or  jurisdic- 
tional question.  (  Wbodrow  v.  0*Conner,  28  Vt.,  776 ;  HiU 
V.  Taylor,  15  Wis.,  190 ;  Otis  v.  NoHlvrop,  2  Miles,  360.) 
This  result  has  also  been  reached  in  the  New  York  cases. 
{drowning  v.  Vf heeler,  24  Wend.,  258;  Winship  v.  Jexoett 
1  Barb.  Ch.,  173 ;  Howard  v.  Sexton,  1  Den.,  440 ;  S.  G, 
4  N.  Y.,  157.)  The  defendant  insists  that  the  question  did 
not  come  up  directly  in  the  last  case.  The  principle,  how- 
ever, was  involved.  The  oath  cannot  be  waived  if  it  is  juris- 
dictional. In  Inslee  v.  Flagg  {supra)  the  case  of  Howard  v. 
Sexton  is  commented  upon,  and  the  decision  is  made  to  rest 
upon  the  ground  that  the  New  York  courts  hold  that  the 
agreement  of  the  parties  gives  the  arbitrator  jurisdiction  and 
that  the  absence  of  the  oath  is  not  vital.  In  following  Hoto- 
ard  V.  Sexton  this  court  must  hold  that  the  failure  of 
Slater  to  take  an  oath  as  arbitrator  was,  at  the  most,  an 
irregularity  and  could  be  waived.  There  was,  however,  in 
the  present  case,  no  waiver.  The  irregularity  continued 
down  to  the  issuing  of  the  award. 

The  true  view  is  that  the  court,  acting  as  a  court  of  equity, 
should,  where  there  is  no  waiver,  set  aside  the  award  on 
proper  application.  The  statute  should  be  regarded  as  having 
some  practical  operation.  While  it  is  reasonable  to  hold,  as 
in  Howard  v.  Sexton,  that  the  parties  may,  by  mutual  con- 
sent, waive  the  statutory  provision,  yet,  in  a  case  like  tlie 
present,  where  there  is  no  evidence  whatever  of  waiver,  the 
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correct  construction  of  the  statute  is  that  a  party  may  insist 
upon  the  observance  of  its  requirements ;  and  the  court  may, 
in  the  exercise  of  a  sound  discretion,  set  aside  the  awai*d  for 
want  of  such  observance.  The  oath,  to  a  certain  extent, 
tends  to  secure  freedom  from  bias  and  partiality,  and  to 
exclude  from  the  arbitrament  of  cases  men  who  are,  for  these 
reasons,  unfit  to  act.  The  parties  have  a  right  to  ask  the 
arbitrators  to  purge  themselves  from  any  imputations  of  this 
kind.  They  should  bq  protected  by  the  courts  in  the  exer- 
cise of  this  right.  Under  the  rules  of  the  Code  the  all^a- 
tions  in  the  answer  must  be  regarded  as  in  the  nature  of 
an  application  to  the  equitable  powers  of  the  court,  {Ryder 
V.  Jenny ^  2  Kob.,  56.) 

Second,  The  next  inquiry  is,  whether  it  was  the  duty  of 
the  '^  third  arbitrator  "  to  rehear  the  parties,  and,  as  incidental 
thereto,  to  give  notice  to  the  defendant  of  the  time  and  plaee'of 
such  rehearing.  This  question  has  been  frequently  before  the 
courts,  both  as  to  umpires  and  as  to  third  arbitrators.  The 
cases  sometimes  refer  indiscriminately  to  these  two  classes  of 
persons.  In  the  course  of  the  discussion  the  cases  of  botli 
classes  will  be  considered,  and,  also,  whether  there  is  any  sub- 
stantial distinction  between  them.  A  distinction  between  a 
'third  arbitrator"  and  an  "umpire"  is  taken  in  Lyon  v. 
blossom  (4:  Duer,  318,  325).  It  is  there  said  ''  when  an 
umpire  has  been  duly  appointed,  and  in  consequence  of  a 
disagreement  of  the  arbitrators  has  entered  on  the  perform- 
ance of  his  duties,  the  authority  to  make  a  final  decision  is 
vested  exclusively  in  him ;  the  original  powers  of  the  arbitra- 
tors have  ceased  to  exist.  They  are  fundi  officio.  *  •  ♦ 
But  when  two  arbitrators,  unable  to  agree,  exercise  a  power 
given  by  the  submission  by  appointing  a  third,  the  authority 
to  make  an  award  is  vested  in  them  jointly ;  and  even  when 
an  award  made  by  only  two  of  them  is  good,  it  must  be 
shown  to  be  the  result  of  their  joint  deliberations."  Under 
this  distinction,  the  present  case  must  be  regarded  as  that 
of  a  third  arbitrator. 

The  power  to  appoint  a  third  arbitrator  may  be  exercised 
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before  a  hearings  when  all  would  hear  the  case  as  original 
referees ;  or  it  may,  in  some  instances,  be  exercised  after  a 
hearing  by  two,  and  disagreement  on  their  part. 

It  is  now  settled  in  England,  that  the  correct  practice  is, 
for  the  two  arbitrators  to  select  the  third  before  a  hearing, 
and  that  there  can  be  no  appointment  after  a  disagreement, 
without  special  authority.  It  then  partakes  of  the  nature  of 
\impirage,  though  not  falling  strictly  within  that  term.  On 
this  point,  reference  may  be  made  to  the  language  of  Russell : 
"If  two  arbitrators  only  are  appointed  by  the  submission 
with  power  to  appoint  a  third,  and  an  award  made  by  any 
two  is  valid,  they  must  choose  their  colleague  before  they 
take  any  step  in  the  reference,  in  order  that  the  parties  may 
have  the  benefit  of  the  judgment  of  all  three  on  the  whole 
of  the  matters.  They  have  no  business  to  treat  the  third  arbi- 
trator as  an  umpire  to  be  called  in  in  case  of  difference,  except 
by  consent  of  parties.*'  (Pp.  207,  208  [ed.  1870].)  He  then 
proceeds  to  state  that  an  umpire  must  rehear  the  parties,  and 
that  a  second  trial  becomes  necessary.  This  rule  is  derived 
from  the  fact  that  he  is  governed  by  the  same  principles  as 
those  that  control  arbitrators.  He  says  :  *'  The  umpire,  when 
called  upon  to  act,  is  in  general  invested  with  the  same 
powers  as  the  a7^iitrators,  and  hound  by  the  same  rules,  and 
has  to  perform  the  same  duties.  He  must  pursue  the  same 
regular  course  with  respect,  to  the  conduct  of  the  case  as 
arbitrators.  He  must  examine  such  witnesses  as  the  parties 
choose  to  produce,  and  as  to  such  points  as  they  choose  to 
raise,  although  the  same  witnesses  have  been  examined  as  to 
the  same  points  before  the  arbitrators.  He  may  not  take  the 
evidence  or  any  part  of  it  from  the  notes  of  the  arbitrators, 
unless  there  be  a  special  provision  in  the  submission,  or  a 
clear  agreement  between  the  parties  permitting  such  a  course." 
(P.  228.)  These  propositions  are  sustained  by  the  cases  cited 
by  the  writer,  and  in  particular  by  the  decision  in  the  case  of 
In  re  Jenkins  (1  Dowl.  [N.  S.],  276).  In  that  case  an  umpire 
did  not  examine  witnesses,  but  formed  his  opinion  upon  the 
notes  of  the  arbitrators.    He  was  requested  by  one  of  the 
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parties  to  examine  witnesses  bat  declined,  thinking  that  both 
should  request.  The  court  set  the  award  aside,  holding  that 
the  only  case  in  which  the  umpire  could  refrain  from  rehear- 
ing the  cause,  examining  witnesses,  etc.,  was  where  there  was 
a  waiver.  (See  to  the  same  effect  ScUkdd  v.  SHaterj  12  Ad.  & 
Ell.,  767.) 

The  principle  thus  established  is,  that  parties  are  always 
entitled  to  a  hearing  before  arbitrators,  unless  that  hearing  is 
waived ;  and  that  if  an  umpire  or  other  arbitrator  is  ealled 
in,  in  case  of  disagreement,  the  same  rule  as  to  a  right  of 
rehearing  applies.  The  waiver  of  this  right  must  be  distinct 
and  unequivocal. 

The  same  general  view  is  taken  in  the  American  courts. 
In  Elmendorf  v.  Harris  (23  Wend.,  628)  it  was  held  that  if 
an  umpire  decides  without  having  appointed  a  time  for  hear- 
ing, and  without  giving  notice  of  it  to  a  losing  party,  the 
award  is  a  nullity  in  a  court  of  law.  There  is  no  necessity  to 
take  proceedings  in  equity  to  set  the  award  aside.  The  case 
was  rested  on  the  great  principle  of  justice,  that  no  one 
should  be  condemned  unheard.  Other  cases  are :  FcUooner  v. 
Montgomery  (4  Dallas,  233) ;  Pasatnore  v.  Pettit  (id.,  271) ; 
Sdby  V.  Qibaon  (1  Har.  &  J.,  362,  note) ;  TFo^Jbr  v.  Walker 
(28  Ga.,  140) ;  ThomUm  v.  Chapman  (2  Cranch  C.  C,  244) ; 
Taher  v.'Jenney  (Sprague,  320) ;  StnaU  v.  Courtney  (1  Bre- 
vard [S.  C],  205)  ;  FriaseU  v.  Fiokes  (27  Mo.,  657) ;  Damd 
V.  Danid  (6  Dana,  93).  The  terms  of  the  statute  respecting 
arbitrations  point  in  the  same  direction.  The  seventh  sec- 
tion  provides  that  all  the  arbitrators  must  meet  together 
and  hear  all  the  allegations  and  proofs  of  the  parties.  It 
would  seem  that  the  "  hearing  "  thus  made  requisite  must  be 
of  the  same  kind  for  all.  If  one  can  ''  hear"  the  case  without 
notice,  all  can  —  if  one  can  proceed  without  the  examination 
of  witnesses,  the  same  rule  would  seem  to  be  applicable  to  ail. 
It  must  be  conceded  that  the  rule  thus  laid  down  will  some- 
times require  two  distinct  trials  —  one  before  the  original 
arbitrators,  the  other  before  the  umpire  or  the  third  arbitrator, 
with  his  associates.     This    result  can    be  readily   avoided 
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by  a  provision  that  the  nmpire  shall  sit  with  the  arbitrators, 
or  by  appointing  three  arbitrators  in  the  first  instance.  (Rus- 
sell on  Arbitrations,  228 ;  Wmteringham  v.  jRobertsoUy  27  L. 
J.  [N.  S.]  [Ex.],  301.) 

So  the  effect  of  the  rule  may  be  avoided  by  distinct  evi- 
dence of  waiver,  as  has  been  already  intimated.  {HaU  v. 
Zato7*encej  4  Term,  589 ;  MaUori  v."  Trower^  R.  &  M.,  17 ; 
Graham  v.  Graham^  12  Penn.  St.,  128.)  The  last  case 
distinguishes  Hall  v.  Lawrence  from  Faicaner  v.  Montgomery 
{supra)j  on  the  ground  that,  in  the  former  case,  there  had 
been  a  waiver,  which  of  course  implies  knowledge  of  the 
appointment  of  the  umpire  or  third  arbitrator,  and  evidence  of 
consent  that  he  shall  proceed  without  hearing  the  parties  de 
novo.  Sail  v.  Lavyrenm  has  sometimes  been  misunderstood 
as  deciding  a  general  rule  in  the  law  of  arbitrations.  Its  effect 
should  be  limited  to  the  proposition,  that  parties  may  waive 
their  clear  and  indisputable  right  to  a  rehearing  of  the  cause. 
To  that  extent  it  is  sound  law.  (  West  Jersey  R.  B,  y /Thomas^ 
infra  ;  Salkeld  v.  Slater ^  supra.) 

It  is  now  proper  to  show,  with  more  distinctness,  that  the 
case  of  a  third  arbitrator,  as  to  the  point-s  now  under  consider- 
ation, is  not  to  be  distinguished  from  that  of  an  umpire.  In 
pure  umpirage,  the  decision  theoretically  rests  solely  with 
the  umpire ;  in  the  case  of  a  third  arbitrator,  his  opinion 
practically  controls  the  decision.  All  the  reasons  requiring 
a  new  hearing  in  the  one  case,  demand  it  in  the  other.  If 
it  were  right  to  invoke  in  Elmendorf  v.  Harris  {supra)  "  the 
principles  of  eternal  justice  "  to  govern  the  case  of  umpirage, 
it  is  equally  proper  to  invoke  them  in  the  case  of  a  third 
arbitrator  whose  vote  is  sure  to  prevail,  in  case  the  original 
arbitrators  continue  to  disagree,  as  it  is  to  be  presumed  that 
they  will.  In  some  of  the  cases  already  cited,  the  persons 
named  umpires  were,  in  fact,  third  arbitrators.  This  was  the 
ease  in  Falconer  v.  Montgomery  {siipra) ;  Selhy  v.  Gibson 
{supra).  West  Jersey  R.  JS.  v.  T/umias  (6  C.  E.  Green  Eq., 
205)  is  quite  in  point.  That  was  a  case  where  a  third 
arbitrator  was    appointed   after    a    disagreement,    and    no 
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opportunity  for  a  hearing  was  afforded  by  him  to  the 
contending  parties.  The  court  said  that,  where  a  new  arbi- 
trator was  chosen,  the  complainants  had  the  right  to  addaoe 
additional  testimony  and  additional  arguments..  *  *  • 
It  was  added  that  it  was  as  much  an  act  of  misconduct  to  shut 
them  out  from  thid  right  as  it  would  have  been  to  proceed  in 
the  first  place  without  any  hearing.  This  conclusion  is  sup- 
ported by  the  reasoning  in  Btdson  v.  Lohnes  (29  N.  Y.,  291), 
in  which  it  is  maintained  that  it  is  a  fatal  error  if  all  the  original 
arbitrators  do  not  hear  the  evidence,  as  the  decision  is  based 
on  the  statute  which  requires,  in  general  terms  that  all  the 
arbitrators  shall  '^  hear "  the  proofs  and  allegations  of  the 
parties,  without  distinguishing  in  any  manner  between  thoee 
which  are  original  and  those  which  are  subsequently 
appointed ;  all  of  whom  equally  derive  their  authority  to  act 
from  the  instrument  of  submission. 

In  the  case  at  bar  there  is  no  evidence  of  waiver  of  the 
right  to  a  rehearing  and  to  notice  of  it  It  is  true  that 
the  submission  provides,  in  case  of  disagreement  between 
the  two  arbitrators,  that  a  third  person  may  be  '^  called  in.'* 
The  fair  import  of  this  language  is,  that  he  comes  into  the 
case  like  any  other  arbitrator,  with  the  same  powers  and 
duties.  The  interests  of  justice  require  that  a  party  should 
not  be  deemed  to  have  parted  with  so  important  and  essen- 
tial a  right  as  that  of  having  his  case  heard,  on  slight  evi> 
dence  or  on  implication.  The  proof  of  waiver  should  be  dis- 
tinct and  unequivocal. 

There  is  some  doubt  upon  the  authorities  whether  the 
award  is  a  nullity  in  such  cases  or  whether  there  most  be 
an  exercise  of  equitable  jurisdiction  to  set  the  award  aside. 
The  rule  as  laid  down  in  Elmendorf  v.  Harris  and  in  BvJr 
»on  V.  Lohnes^  would  make  the  award  absolutely  void.  On 
the  other  hand,  in  Thorhum  v.  Barnes  (L.  R.  [2  C.  P.],  384), 
it  was  held,  after  an  elaborate  examination  of  the  question, 
both  on  authority  and  on*  principle,  that  the  objection  of  a 
want  of  hearing  by  arbitrators,  cannot,  at  common  law,  be 
raised  by  plea  in  bar,  but  only  by  motion  to  set  the  award 
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aside.  It  was  held  that  it  did  not  resemble  the  case  of  a 
foreign  judgment  where  a  party  appears  in  a  court  against 
his  will.  The  arbitration  is  a  tribunal  of  a  party's  own 
choosing,  and  a  failure  to  hear  him  is  simply  a  case  of  mis- 
conduct, supplying  a  basis  for  an  application  to  set  the  award 
aside.  Tlie  distinction  is  of  but  little  impoHance  under  the 
legal  and  equitable  jurisdictions,  as  blended  by  the  New  York 
Code. 

As  these  conclusions  are  su£Scient  to  dispose  of  the  case,  it 
is  unnecessary  to  consider  the  other  points  raised  on  the  argu- 
ment. 

The  judgment  of  the  court  below  should  be  reversed. 

All  concur. 

Judgment  reversed. 


Daniel  Lyons,  Respondent,  v.  The  Erie  Railway  Company, 

Appellant. 

One  who  is  injured  by  the  negligence  of  another  is  bound  to  use  ordi- 
naiy  care  to  effect  his  cure  and  restoration;  but  he  is  not  responsible 
for  a  mistake,  and  when  he  acts  in  good  faith  and  ander  the  advice  of  a 
competent  physician  even  if  it  is  erroneous,  the  error  will  not  shield 
the  wrong-doer. 

Aocordingly,  held^  in  an  action  to  recover  damages  for  injuries  alleged  to 
have  been  sustained  by  defendant's  negligence,  where  defendant  had 
given  evidence  tending  to  show  that  exercise  taken  by  plaintiff  might 
have  tended  to  retard  recovery,  and  that  quiet  would  have  been  better, 
that  evidence  that  plaintiff  was  advised  by  his  physician  that  it  was 
right  and  beneficial  to  exercise  was  proper. 

(Argued  January  16,  1874 ;  decided  May  term,  1874.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  affirming  a 
judgment  in  favor  of  plaintiff  entered  upon  a  verdict. 

This  was  an  action  to  recover  damages  for  injuries  received 
by  the  plain tiff^  a  passenger  upon  defendant's  road,  in  April, 
1868,  at  what  is  called  the  Oarr's  Rock  disaster. 
SicKELS — Vol.  XII.        62 
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The  plaintiff  recovered  $20,000.  The  faets  appear  aoffi- 
cientlj  in  the  opinion. 

0.  W.  Chapman  for  the  appellant. 

CfUes  W.  HotchJcMa  for  the  respondent.  The  court  prop- 
erly allowed  plaintiff  to  state  what  advice  was  given  him  by 
one  of  his  physicians  as  to  exercise.  {MoAleer  v.  MciLwr- 
ray^  58  Penn.,  126.) 

Eabl,  C.  The  place  where  the  plaintiff  was  injured  is  in 
the  State  of  Pennsylvania,  and  the  defendant  claims,  there- 
fore, the  benefit  of  the  statute  of  that  State,  which  limits  the 
recovery  in  such  cases  to  $3,000.  This  claim  is  disposed  of 
by  the  decision  of  the  Court  of  Appeals  in  Dyke  v.  Erie 
Railway  Co.  (45  N.  Y.,  113),  a  case  growing  out  of  the  same 
disaster,  in  which  it  was  held  that  the  Pennsylvania  statute 
did  not  limit  the  amount  of  the  damages  which  could  be 
recovered. 

The  plaintiff's  injuries  were  very  severe,  in  several  respects 
disabling  him.  There  was  some  evidence  that  the  plainti^ 
prior  to  the  trial,  at  various  times,  moved  about  considerably 
and  attended  to  some  business.  There  was  also  some  evidenee 
tending  to  show  that  a  state  of  quietude  and  rest  was  more 
favorable  to  his  recovery,  and  that  his  recovery  might  have  been 
i*etarded  by  the  exercise  which  he  took  and  the  exertions  which 
he  made.  Kobody  had  advised  him  that  he  must  remain  in  his 
house  and  keep  quiet,  and  he  testified  that  he  felt  better  when 
he  could  get  out.  One  day  he  called  in  a  physician  and  asked 
his  advice  about  it.  He  told  the  physician  that  it  was  killing 
him  to  be  confined  to  the  house,  and  that  he  felt  better  when 
he  could  get  out  of  doors ;  and  the  physician  advised  him  that 
it  was  right  —  the  best  thing  he  could  do.  The  defendant's 
counsel  objected  to  the  proofs  of  this  advioe,  and  excepted 
to  the  ruling  of  the  court  admitting  it.  This  ruling  is  now 
claimed  to  have  been  erroneous.  I  think  it  was  right. 
When  one  receives  an  injury  through  the  carelessness  of 
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another,  he  is  bonnd  to  use  ordinary  care  to  care  and  restore 
himself.  He  cannot  recklessly  enhance  his  injury  and  charge 
it  to  another.  If  his  arm  be  broken  he  cannot  omit  to  have 
it  set,  and  charge  the  loss  of  the  arm  to  the  wrong-doer.  He 
is  not  obliged  to  employ  the  most  skillful  surgeon  that  can 
be  found,  or  resort  to  the  greatest  expense  to  ward  off  the 
consequence  of  an  injury  which  another  has  inflicted  upon 
him.  He  is  bound  to  act  in  good  faith  and  to  resort  to  such 
means  and  adopt  such  methods  reasonably  within  his  reach 
as  will  make  his  damage  as  small  as  he  can.  But  suppose  he 
makes  a  mistake  and  innocently  eats  or  exercises  so  as  to 
retard  his  cure  or  impair  his  chances  of  recovery ;  or  suppose 
he  employe  a  physician  who  makes  a  mistake  in  his  treat- 
ment,  so  that  he  is  not  as  well  or  as  soon  restored  as  he  oth- 
erwise would  have  been ;  who  is  to  be  responsible  for  the 
mistake  ?  Can  the  wrong-doer,  who  has  placed  him  in  the 
position  where  he  must  make  the  choice  of  remedies  and 
doctors,  take  advantage  of  such  mistake  ?  Oan  he  shield  him- 
self  from  all  the  consequences  of  his  wrong  because  the 
injured  man  has  not  adopted  the  best  means  and  employed 
the  best  doctors  ?  I  think  not.  A  wrong-doer  breaks  an  arm ; 
the  injury  is  then  done,  and  the  arm  for  the  time  is  destroyed. 
He  cannot  complain  that  the  injured  person  has  failed  to 
restore  it  so  long  as  he  has  acted  in  good  faith  in  its  treat- 
ment, using  the  ordinary  means  within  his  reach. 

In  this  case  the  plaintiff,  acting  in  good  faith,  consulted  a 
competent  physician,  who  advised  him  to  take  exercise. 
Even  if  this  advice  was  mistaken,  it  shielded  him  against  the 
charge  that  ho  recklessly,  willfully  or  carelessly  exposed  his 
health  or  retarded  his  recovery.  To  illustrate  further,  sup- 
pose a  competent  physician  had  rightfully  advised  him  that 
he  must  get  out  and  take  exercise,  and  he  had  persistently 
and  willfully  remained  in  his  house,  and  had  thus  aggravated 
his  injuries  and  postponed  or  retarded  his  recovery,  could  not 
the  defendant  have  properly  shown  these  facts,  as  bearing 
upon  the  extent  of  its  liability  ?  We  must,  therefore,  hold 
that  the  advice  given  was  competent,  not  to  cast  upon  the 
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defendant  any  damage  which  it  did  not  occasion,  but  to  show 
that  the  plaintiff  acted  in  good  faith  and  used  proper  care  to 
mitigate  the  damage  which  the  defendant  did  occafion. 
(1  Greenleaf  on  Evidence,  §  101.) 

This  brings  us  to  the  only  other  ground  upon  which  the 
defendant  asks  for  a  reversal  of  the  judgment.  The  case 
states  that,  while  plaintiff's  counsel  was  summing  up  to  the 
jury,  he  proposed  to  read  to  the  jury  as  a  part  of  his  argu- 
ment certain  portions  of  a  work  entitled  "  Erickson  on  Rail- 
way Injuries,"  to  which  defendant's  counsel  objected.  The 
court  ruled  that  the  counsel  might  read  to  the  jurj^,  as  part 
of  his  argument,  but  not  as  evidence  in  the  case,  as  he  might 
read  portions  of  a  newspaper,  for  the  same  purpose,  that  were 
applicable.  Defendant's  counsel  excepted  to  this  ruling. 
The  case  does  not  disclose  what  plaintiff's  counsel  read,  nor 
even  that  he  read  anything.  Hence  this  exception  cannot 
avail. 

The  judgment  must  be  affirmed,  with  costs. 

All  concur ;  Gray,  C,  not  sitting. 

Judgment  affirmed. 


Frederick  H.  Dorwin,  Respondent,  v.  John  T.  SxRicKLAim 

et  al.,  Appellants. 

Assessors  have  no  jurisdiction  to  assess  a  non-resident  for  personal  prop- 
i^A    qqII  ^^*  ^^^  ^^^  amistalce  in  detehnining  tlie  question  of  residence  they 

are  personally  liable,  although  at  the  time  of  assessment  the  questioii, 
from  the  facts  ])rougbt  to  the  knowledge  of  the  assessors,  was  fairly  one 
of  doubt. 

(Submitted  January  17,  1874 ;  decided  May  term,  1874.) 

Appeax  by  defendants  from  a  judgment  of  the  Greneral 
Term  of  the  Supreme  Court  in  the  fourth  judicial  depart- 
ment, affirming  a  judgment  in  favor  of  the  plaintiff  entered 
upon  a  verdict. 
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This  action  was  brought  to  recover  the  value  of  certain 
personal  property  of  the  plaintiff,  sold  by  the  collector  of 
the  town  of  Philadelphia,  in  Jefferson  county,  to  satisfy  a 
tax  on  the  personal  estate  of  the  plaintiff,  for  which  he  had 
been  assessed  in  1868,  by  the  defendants,  who  were  the  asses- 
sors therein;  it  being  claimed  by  him  that  he  was  not  a 
resident  at  the  time  of  such  assessment. 

The  facts  material  to  the  decision  of  the  appeal  in  this 
court  sufficiently  appear  in  the  opinion. 

Hammond  cfe  Whiting  for  the  appellants.  The  court  erred 
in  refusing  to  charge  that,  in  determining  plaintiff's  residence, 
the  assessor  acted  judicially  and  are  not  liable  if  they  erred. 
(1  R.  S.,  §  8,  chap.  13,  art.  2,  title  2 ;  Brovm  v.  Smith,  24  Barb., 
420 ;  Vail  v.  Owen,  19  id.,  22,  25 ;  48  id.,  52 ;  Wilson  v. 
Mayor,  etc.,  of  N".  Y.,  1  Den.,  575,  599.)  Defendants,  as 
assessors,  had  jurisdiction  to  determine  whether  plaintiff 
resided  in  the  town  where  he  was  assessed.  (1  K.  S.,  §§  8,  9, 
art.  2,  title  2,  chap.  13 ;  Brovm  y.  Sinith,  24  Barb.,  420 ;  Van 
Beriaselaer  v.  Whiti>eck,  7  id.,  133,  137.) 

Z.  J.  Doi*win  for  the  respondent.  The  assessors  not  hav- 
ing gained  jurisdiction  of  the  plaintiff's  pei'son,  the  proceed- 
ings are  void.  {Bigdow  v.  Steames,  19  J.  R.,  39,  and  cases 
cited ;  Beynolda  v.  Orvis,  7  Cow.,  269 ;  Chemung  Canal 
Bank  v.  Judaon,  8  N*  Y.,  254 ;  Dobson  v.  Pearce,  12  id., 
156 ;  Harrington  v.  People,  6  Barb.,  607.)  The  assessors, 
acting  as  judicial  officers,  determined  the  question  of  juris- 
diction at  their  own  peril.  {Mygatt  v.  Washburn,  15  N.  Y., 
316 ;  Bell  v.  Pierce,  51  id.,  12 ;  Nat,  Bk.  of  Chemung  v. 
City  of  Elmira,  8  Albany  L.  J.,  410.) 

LoTT,  Ch.  C.  It  appears,  by  the  evidence  in  this  case,  that 
the  plaintiff,  in  the  spring  of  1868,  sold  some  real  estate 
owned  by  him  in  the  town  of  Philadelphia,  in  Jefferson 
county,  where  he  then  resided,  and  delivered  possession 
thereof  to  the  purchaser.     The  defendants  were  the  assessors 
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of  the  town  in  that  year,  and  they  assessed  him  for  penonal 
property,  and  the  question  involved  in  the  trial  of  the  addon 
was,  whether  be  continued  to  be  an  inhabitant  and  resident 
of  that  town  on  the  first  day  of  July,  so  as  to  give  them  jnris- 
diction  to  make  the  assessment.  There  was  considerable 
evidence  given  in  reference  to  the  matter,  and  when  the 
plaintiff  rested  his  case,  the  counsel  of  the  defendants  moved 
for  a  nonsuit  upon  the  ground  that  the  proof  did  "  not  suffi- 
ciently show  the  fact  to  bring  it  to  these  assessors  that  this 
man  (meaning  the  plaintiff)  was  not  a  resident  of  the  town 
of  Philadelphia  at  the  time  the  assessment  was  made."  The 
motion  was  denied,  and  exception  was  taken.  The  defend- 
ants then  introduced  proof  tending  to  show  tliat  the  plain- 
tiff had  not  removed  from  Philadelphia,  and  that  he  was 
an  inhabitant  and  a  resident  therein  when  he  was  assessed 
by  them  for  his  personal  estate;  rebutting  testimony  was 
afterward  given  on  behalf  of  the  plaintiff,  and  when  the 
evidence  was  closed  the  court  charged  the  jury,  directing 
their  attention  to  the  most  material  and  prominent  proof 
that  had  been  introduced  on  both  sides  on  the  question 
of  the  plaintiff's  residence  and  instructing  them  what  was 
necessary  to  effect  a  change  of  residence,  and  submitted  it  to 
their  determination  and  decision,  whether  he  resided  in  that 
town  on  the  Ist  day  of  July,  1868;  and  if  he  did  not,  then  he 
was  entitled  to  recover.  No  exceptions  were  taken  by  either 
party  to  the  charge.  After  it  had  been  given,  the  counsel 
for  the  defendants  asked  the  court  to  charge,  ^'  that  if  the 
residence  of  the  plaintiff^  was,  at  the  time  of  the  assessment, 
fairly  a  question  of  doubt,  arising  upon  the  facts  before 
the  assessors  and  for  their  decision,  then,  in  determining  it, 
the  assessors  acted  judicially,  and  are  not  liable  if  they 
err;  especially  so,  in  a  case  where  the  plaintiff's  prop- 
erty, real  and  personal,  remained  in  the  town  where 
he  was  assessed."  The  court  refused  so  to  charge,  and 
there  was  an  exception  taken  to  such  refusal.  The  jury 
found  in  favor  of  the  plaiutiffl  This  finding  is  conclusive 
upon  the  question  of  fact,  and  established  that  the  plaintiff* 
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was  nnlawfnUj  assessed  by  the  defendants ;  and  the  question 
is  presented,  whether  the  court  erred  in  refiising  to  nonsnit 
the  plaintiff,  or  in  his  refusal  to  charge  the  jury  as  requested. 
The  motion  for  a  nonsuit  assumed,  or  at  least  substantially 
conceded,  that  there  was  evidence  tending'  to  show  that  the 
defendant  did  not  reside  in  Philadelphia  at  the  time  the 
ftssessraent  was  made,  and  it  was  based,  not  on  the  ground 
that  there  was  no  proof  to  establish  that  fact,  but  that  such 
non-residence  had  rfot  been  so  brought  to  the  knowledge  of  the 
defendants  as  to  charge  them  with  liability  for  assuming  that 
he  was  a  resident,  and  thereupon  assessing  him  as  such.  The 
refusal  to  charge  involved  the  same  grounds  of  defence. 
They  both  presented  the  proposition,  substantially,  that  the 
defendants,  as  assessors,  acted  judicially  in  assessing  the  plain- 
tiff, and  that  they  were  not  liable  for  a  mistake  in  making 
their  decision.  This,  under  the  decisions  of  the  Court  of 
Appeals,  is  not  tenable.  It  was  established  in  MygaU  v. 
WasKbum  (15  N.  T.,  316;  that  assessors  have  no  Jurisdiction 
to  assess  a  person  for  the  personal  estate  owned  by  him, 
unless  he  be  a  resident  of  the  town  in  which  they  are  officers, 
and  if  they  do  they  are  personally  liable  to  the  party 
ttsessed  for  the  damage  sustained  by  him  therefrom.  It  is 
true,  as  claimed  by  the  appellants'  counsel,  that  there  was  in 
that  case  no  dispute  in  relation  to  the  fact  of  Mygatt's  non- 
residence  in  the  town  where  he  was  assessed,  on  the  first  day 
of  July  in  the  year  the  assessment  was  made ;  but  it  is  also 
true,  that  he  was,  in  fact,  a  resident  of  the  town  at  the  time 
his  name  was  inserted  in  the  assessment  roll,  and  when  the 
amount  for  which  he  was  assessed  was  placed  opposite  to  his 
name;  and  it  does  not  appear  that  the  fact  of  his  removal 
became  known  to  the  assessors  before  they  delivered  the  roll 
to  the  supervisor  of  the  town.  It  was  also  admitted,  on  the 
trial,  that  the  assessors  were  diligent  in  their  inquiries  to 
ascertain  the  names  of  the  taxable  inhabitants  of  the  town. 
It  was,  nevertheless,  held  that  the  plaintiff  was  not  subject  to 
the  jurisdiction  of  the  assessors,  and  that  they,  in  placing  his 
name  on  the  roll,  and  adding  thereto  an  amount  as  to  the 


496  French  v.  Donaldson.  [^ay, 

Statement  of  case. 

value  of  his  personal  property,  acted  without  any  authority ; 
and,  that  it  was  not,  in  the  view  of  the  law,  the  case  of  an 
error  of  judgment.  The  case  under  review  is  substantially 
the  same  in  principle.  The  fact  that  the  non-residence  was 
a  question  settled  by  a  jury,  instead  of  an  admission  of  the 
parties,  is  immaterial.  That  decision  has  been  recognized 
and  assumed  in  several  subsequent  cases  as  controlling 
authority.  It  will  be  sufficient  to  refer  to  BM  v.  Pierce 
(51  N.  Y.,  12);  National  Bank  of  Cheinung  v.  (Hty  of 
Elmira  (53  id.,  49). 

There  were  some  exceptions  taken  on  the  trial  on  the 
admissibility  of  evidence,  which  have  been  examined  and 
considered,  but  are  clearly  not  well  taken,  and  as  they  do  not 
appear  to  be  relied  on  by  the  appellants'  counsel,  in  this 
appeal,  it  is  unnecessary  to  notice  them  in  detail. 

It  follows,  from  the  views  above  expressed,  that  the  judg- 
ment appealed  from  should  be  affirmed,  with  costs. 

All  concur,  except  Gray,  C,  not  voting. 
.  Judgment  affirmed. 


Joseph  H.   Fkench,   Respondent,  v.  Samuel  Donaldsok, 

Appellant. 

The  provisions  of  the  act  of  1867,  in  reference  to  contracts  for  canal  repoin 
(§§  8,  4,  chap.  577,  Laws  of  1867),  imposing  supervisory  duties  upon  the 
canal  commissioners,  engineers  and  superintendents  aa  to  the  manner  of 
making  repairs,  did  not,  in  any  way»  affect  the  liability  of  a  contractor 
for  injuries  resulting  from  defects  in  a  structure  included  in  his  section, 
and  which  he  is  bound  by  his  contract  to  keep  in  repair;  and  it  is  no 
defence  in  such  action  that  all  the  repcurs  deemed  necessary  and  proper 
and  ordered  by  said  officials  were  made.  Those  provisions  were  intended 
simply  as  additional  safeguards. 

Under  a  contract  for  canal  repairs  made  subsequent  to  and  under  the 
provisions  of  the  act  of  1866  (chap.  836,  Laws  of  1866)  and  contain- 
ing the  clause  required  to  be  inserted  in  such  contracts  by  said  act 
(§  9),  obligating  the  contractor  to-  pay  all  damages  to  the  State  or  ^'  to 
any  individual ''  by  reason  of  negligence^  default,  eta,  it  was  the  tnisi- 
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ness  of  the  contractor  to  ascertain,  at  his  peril,  what  ought  to  have  been 
done,  not  only  to  put,  but  to  keep  the  bridges  upon  his  section  in  repair. 

(Argued  January  16,  1874;  decided  May  term,  1874.) 

• 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  affirming  a  judgment 
in  favor  of  plaintiff  entered  upon  a  verdict.  (Reported  below, 
5  Lans.,  293.) 

This  action  was  brought  against  defendant  to  recover  the 
value  of  certain  horses  and  mules  killed  by  the  failing  of  a 
bridge  over  the  Erie  canal,  in  Schenectady.  The  defendant 
had  entered  into  a  contract  with  the  people  of  the  State  to 
keep  superintendent  section  number  two  in  repair ;  the  section 
included  the  bridge  in  question.  The  contract  contained  the 
clause  required  by  chapter  836,  Laws  of  1866,  requiring  the 
contractor  to  pay  all  damages  arising  to  the  State  '^  or  to  any 
individual  ^'  by  reason  of  the  negligence,  default  or  miscon- 
duct of  such  contractor. 

On  the  26th  October,  1869,  the  plaintiff  was  passing  over 
the  bridge  with  a  number  of  horses  and  mules,  when  the 
bridge  gave  way  precipitating  a  number  into  the  canal. 
Three  of  the  horses  and  two  mules  were  killed.  Plaintiff,  on 
the  trial,  gave  evidence  tending  to  show  that  the  timbers  of 
the  bridge  were  rotten.  Defendant  gave  evidence  that  the 
canal  superintendent  directed  the  defendant  to  make  repairs, 
and  that  the  repairs  were  made  according  to  the  directions 
thus  given.  Vedder,  the  superintendent,  as  a  witness,  was 
asked  this  question :  "  Did  you  order  all  the  repairs  to  be  done 
that,  in  your  judgment,  you  deemed  necessary  and  proper  ? " 
This  was  objected  to  and  excluded. 

At  the  close  of  the  evidence,  defendant's  counsel  moved  for 
a  nonsuit  upon  the  ground,  among  others,  that  defendant  was 
not  in  default  until  directed  to  repair  by  the  canal  commis- 
sioner ;  that  the  bridge  was  not  covered  by  the  contract ;  that 
it  appeared  that  the  canal  board  had  put  the  section  in  charge 
of  a  superintendent  who,  a  short  time  prior  to  the  accident, 
examined  the  bridge  and  gave  directions  what  repairs  and 
SiCKEUS— Vol.  XII.        63 
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alterations  to  make,  and  that  defendant  made  the  repaire  n& 
directed ;  and  that  it  was  incumbent  npon  plaintiff  to  show 
notice  to  defendant  that  the  bridge  was  ont  of  repair. 

The  oourt  denied  the  motion  and  defendant's  coonsel 
excepted. 

I^.  Fish  for  the  appellant.  In  a  case  where  facts  are  clearlj 
proved  or  conceded  the  question  of  negligence  or  careleesness 
is  matter  of  law.  {Manger  v.  T.  R,  R.  Co.^  4  N.  Y.,  350 ; 
Rabhhum  v.  Payne^  19  Wend.,  399  ;  •  Btuh  v.  Bronson,  1 
Cow.,  88  ;  Hance  v.  C.  and  S.  R.  R.  Co.j  26  N.  Y.,  428 ; 
Gordon  v.  Erie  R.  Co.,  45  id.,  660 ;  Davis  v.  JT.  F.  C.  R. 
R.  Co.,  47  id.,  400 ;  Sexton  v.  ZeU,  44  id.,  480.) 

8.  W.  Jackson  for  the  respondent.  A  contractor  with  the 
State  to  put  and  keep  in  repair  a  portion  of  the  canals,  witli 
its  bridges,  is  liable  to  one  who  has  sustained  damage  by  the 
neglect  of  the  contractor  to  perform  the  duties  assumed  hj 
his  contract.  {Robinson  v.  Chamberlainj  34  N.  Y.,  389: 
FvUon  F.  Ins.  Co.  v.  Baldwin,  37  id.,  648 ;  Conroy  v.  Oale. 
5  Lans.,  344 ;  affirmed,  47  N.  Y.,  665.)  The  undertaking 
and  duty  of  defendant,  in  relation  to  repairs,  were  not 
dependent  upon  the  requirements  or  directions  of  the  canal 
superintendent.  {Shepherd  v.  Lincoln,  17  Wend.,  250; 
Adsit  V.  Brady,  4  Hill,  630  ;  Conroy  v.  Gale,  5  Lans.,  344 ; 
Laws  1867,  p.  1542,  chap.  577,  §  8.)  The  motion  for  a  non- 
suit on  the  ground  of  plaintiff's  contributory  negligence  was 
properly  denied.  {Davenport  v.  Rackman,  37  N.  Y.,  568. i 
Defendant's  liability  did  not  depend  upon  notice  of  the 
defects.     {McCarthy  v.  City  of  Syracuse,  41  N.  Y.,  194.) 

Gray,  C.  Whatever  doubts,  if  any  may  have  existed  since 
the  case  of  Adsit  v.  Brady  (4  Hill,  630;  followed  and 
affirmed  in  Robinson  v.  Chamberlain,  34  N.  Y.,  389,  and  other 
cases),  in  relation  to  the  duty  of  a  contractor  for  canal  rcpaiK. 
or  of  his  liability  to  an  individual  who  has  sustained  dam- 
ages by  reason  of  a  defect  in  a  bridge  over  a  portion  of  the 
canal  he  had,  prior  to  the  legislation  of  1866  and  1867,  con- 
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tracted  to  repair  or  keep  in  repair,  is  disposed  of  by  the 
legislation  of  those  years.  By  an  enactment  of  1866,  second 
volnme  Session  Laws  of  that  year,  page  1892,  chapter  836,  . 
section  9,  it  is  made  the  duty  of  the  canal  board  to  insert  in 
all  contracts  for  work  or  repaira  on  the  canal  a  clause 
(inserted  in  the  defendant's  contract)  requiring  the  contractor 
to  pay  all  damages  arising  to  the  State,  or  to  any  indimdiudj 
by  reason  of  the  negligence,  default  or  misconduct  of  such 
contractor  in  the  performance  of  his  contract;  and  by  an 
enactment  in  the  following  year,  second  volume  Session  Laws, 
1867,  pages  1541,  1542,  chapter  577,  sections  3  and  4,  it  is 
declared  that  a  contract  entered  into  as  this  was  ^'  shall  be 
held  and  adjudged  to  bind  the  contractor,  not  only  toput^  hut 
to  keepj  the  section  of  the  canal  embraced  within  the  contract, 
with  all  its  structures,  feeders,  reservoirs,  ditches,  bridges  and 
every  other  matter  belonging  thereto,  by  all  needful  repara- 
tions, amendments,  reconstructionsy  in  accordance  with  the 
original  plan  of  construction,  in  a  good  and  safe  condition." 
The  act  then,  in  substance,  reserved  to  the  canal  commissioners 
the  power  of  directing  the  contractors  as  to  any  and  all 
precautionary  measures  they  may  consider  necessary  and 
expedient,  to  preserve  and  maintain  navigation  and  the 
bridges,  and  prevent  hindrances  and  delays  in  the  passage  of 
boats,  and  then  made  it  their  duty  and  the  duty  of  the  engi- 
neers of  canal  repairs,  and  the  superintendents,  to  give  atten- 
tion to  the  manner  in  which  the  contractors  perform  their 
work  of  repairs,  and  requiring  every  engineer  and  superin- 
tendent when  any  fault  or  neglect  of  the  contractor  should 
come  to  his  knowledge,  to  report  the  same  to  the  commis- 
sioner in  charge.  These  provisions,  so  far  as  they  relate  to 
the  power  of  the  canal  commissioners,  the  engineers  and 
superintendents,  were  intended  as  additional  public  safeguards 
to  the  obligation  of  the  contractor,  whose  duty  was  substan- 
tially stated  in  his  contract ;  in  which  his  liability  to  respond 
in  damages  to  any  individual,  to  whom  damages  should  accrue 
by  reason  of  his  failure  to  perform  it,  was  quite  clearly 
stated ;  hence  it  is  that  the  judge  at  circuit  did  not  err  in 
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overruling  the  defendant's  offer  to  prove  by  Yedder,  the 
superintendent,  that  he  ordered  all  repairs  to  be  done  which 
.  he  considered  necessary  and  proper.  It  was  the  business  of 
the  defendant  to  ascertain^  at  his  peril,  what  ought  to  be 
done,  not  only  to  put,  but  to  keep  the  bridge  in  repair. 
{Conroy  v.  Oalej  5  Lansing,  344;  affirmed,  47  N.  Y.,  665.) 
The  question  of  contributory  negligence  was  properly  left  to 
the  jury.  If  the  witness  McDonald  was  right,  there  were 
but  eighteen  horses  on  the  bridge,  weighing  about  1,000 
pounds  each,  moving  steadily  and  in  good  order  over  it  when 
it  fell,  which,  if  the  witness  Clute's  estimate  of  the  sustaining 
power  of  the  bridge  if  it  had  been  sound,  and  according  to 
the  original  plan  of  its  construction,  was  right,  would  not 
have  yielded  to  the  weight  upon  it. 

The  judgment  appealed  from  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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William  H.   Underwood,   Eespondent,  v.   The  F 
Joint  Stock  Insurance  Company,  Appellant 


It  seems  that,  unless  there  is  some  consideration  for  tiie  waiver  of  a  ooii£- 
tioii  precedent  contained  in  a  contract,  or  some  valid  modification  of  the 
contract,  there  can  be  no  waiver  of  such  condition,  except  an  element 
of  estoppel  appears  in  the  case.  While  the  party  bound  to  perform  has 
still  time  and  opportunity  for  so  doing,  if  something  be  said  or  done 
by  the  other  party  by  which  the  former  is  induced  to  believe  that  tbe 
condition  is  waived  or  that  strict  compliance  will  not  be  insisted  upon, 
the  latter  is  estopped  from  claiming  non-performance  of  the  condition; 
but  an  estoppel  cannot  be  founded  on  facts  occurring  after  forfeiture 
of  the  contract,  because  of  non-performance. 

(hoen  V.  F.  J.  3,  Ins.  Co.  (57  Barb.,  518)  questioned. 

A  policy  of  insurance  contained  a  condition  that  the  insured,  In  case  of 
loss,  should,  within  ten  days  thereafter,  deliver  to  the  company  a  verified 
account  thereof.  In  an  action  upon  the  policy,  it  appeared  that  no 
account  was  delivered  until  a  month  after  the  loss.  Plaintiff  claimed  a 
waiver  of  the  condition,  and  gave  evidence  that,  three  days  after  the  fire, 
an  authorized  agent  of  the  company  directed  him  to  wait  for  a  few  days 
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when  he  would  call  with  the  general  agent  and  make  affidavits  and 
'*  straighten  the  matter  up; "  and  that,  in  aboul  a  month,  the  two  agents 
came  and  an  affidavit  giving  an  account  of  the  loss  was  made  by  him 
and  received  by  them.  The  agent,  however,  testified  that  he  told 
plaintiff  he  would  call  and  look  the  matter  over  during  the  week  and 
if  he  found  it  right  the  company  would  pay,  and  that  nothing  was  said 
about  the  general  agent  or  about  making  out  the  papers;  and  that  within 
the  week  he  did  call,  and  after  examination  notified  the  plaintiif  that 
there  were  suspicious  circumstances  about  the  fi/e  which  he  must  explain 
before  the  company  would  pay ;  that  the  affidavit  subsequently  drawn 
was  not  for  the  purpose  of  a  compliance  with  the  condition,  but  to 
enable  them  to  look  into  the  cause  of  the  fire.  The  trial  court  ruled 
that,  as  matter  of  law,  there  was  a  waiver,  and  refused  to  submit  the 
question  to  the  jury,    ffeid^  error. 

(Submitted  January  17, 1874;  decided  May  term,  1874.) 

Appeal  fi*om  judgment  of  the  General  Term  of  the  Supreme 
Court  in  tlie  third  judicial  department,  affirming  a  judgment 
entered  for  plaintiff  upon  the  verdict  of  a  jury. 

This  action  was  brought  upon  a  policy  of  insurance  issued 
by  defendant  to  plaintiff  upon  a  .barn  and  property  therein, 
situated  in  Onondaga  county. 

The  property  was  destroyed  by  fire  in  July,  1868.  One  of 
the  conditions  annexed  to  the  policy  of  insurance  was  that 
the  insured  should,  in  case  of  loss,  forthwith  give  notice  to 
the  secretary  of  the  company,  and  within  ten  days  after  sucli 
loss  deliver  in  a  particular  account  of  such  loss,  signed  and 
verified. 

Two  defences  were  set  up  in  the  answer  and  relied  upon  on 
the  trial :  that  the  verified  account  of  the  loss  was  hot  delivered 
within  the  ten  days,  and  that  the  plaintiff  himself  set  fire  to 
the  property  insured. 

Other  facts  appear  sufficiently  in  the  opinion. 

Pratt^  Mitchell  <&  Brown  for  the  appellant.  The  court 
erred  in  refusing  to  nonsuit  plaintifll  (34  Barb.,  213.) 
Selover,  defendant's  local  agent,  had  no  power  to  bind  defend- 
ant by  his  statements  after  the  loss,  or  to  waive  the  seventh 
condition  of  the  policy.     (16  Barb.,  316 ;  13  id.,  246  ;  24  id., 
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25 ;  1  Hill,  572 ;  4  Wend.,  392 ;  7  id.,  281 ;  17  N.  Y.,  131; 
5  Duer,  393.) 

A,  P.  Smith  for  the  respondent.  The  affidavit  drawn  by 
defendant's  general  agent  and  sworn  to  by  plaintiff  was  a  fall 
compliance  with  the  conditions  annexed  to  the  policy.  {Clark 
V.  ilT.  K  F.  Ins,  Co.y  6  Gush.,  342 ;  UnderhiU  v.  Agawam 
M.  F.  Ins.  Co.^  id.,  4Aa ;  Bumsiead  v.  Ins.  Co.y  2  Kern., 
81.)  The  condition  requiring  proof  of  loss  to  be  famished 
in  ten  days  was  waived  by  defendant  through  its  agent  and 
secretary.  {Afnes  v.  If.  Y.  U.  Ins.  Co,j  14  N.  T.,  253; 
Trustees  First  Bap.  Ch.  v.  Bklyn.  F.  Ins.  Co.,  19  id.,  305 ; 
Goit  V.  Nat.  Pro.  Ins.  Co.^  25  Barb.,  189 ;  Owen  v.  Farmer^ 
J.  8.  Ins.  Go.y  57  id.,  518 ;  Sheldon  v.  At.  F.  and  M.  Ins. 
Co.y  26  N.  T.,  460 ;  Boefien  v.  Wmsiurg.  Ins.  Co.,  35  lA, 
131 ;  2  Greenl.  Ev.,  357,  n.  2,  and  cases  cited ;  Bodle  v. 
Chenango  Co.  M.  Ins.  Co.^  2  Comst,  58 ;  Wood  v.  Pougk. 
Ins.  Co.y  32  N.  Y.,  619 ;  Bumstead  v.  Mut.  Ins.  Co.,  8 
Kern.,  81 ;  Post  v.  Fina  Ins.  Co.,  43  Barb.,  351;  25  Wend^ 
74,  379 ;  3  Comst.,  122;  9  Barb.,  191 ;  16  id.,  254 ;  Francis 
v.  Ocean  Ins.  Co.,  6  Cow.,  404 ;  Etna  Ins.  Co.  v.  Tyler,  16 
Wend.,  402 ;  ONeil  v.  Buff.  F.  Ins.  Co.,  3  Comst.,  122 ; 
UnderhiU  v.  Agawam  F.  Ins.  Co.,  6  Cush.,  440 ;  Vos  v. 
RoUnson,  9  J.  R,  192 ;  Ripley  v.  Mna  Ins.  Co.,  30  N.  Y., 
164;  Savage  v.  Ins.  Co.,  4  Bosw.,  1 ;  Bk.  of  U.  S.  v.  Davis, 
2  Hill,  451-461;  Ingalls  v.  Morgan,  10  N.  Y.,  178-184; 
McLaughlin  v.  Wash.  Ins.  Co.,  23  Wend.,  525 ;  Norton  r. 
R.  and  S.  Ins.  Co.,  7  Cow.,  645 ;  Oilbert  v.  JI.  S.  Ins.  Co^ 
23  Wend.,  43.) 

Earl,  C.  Upon  the  trial,  the  judge  submitted  to  the  jaiy 
but  one  question  of  fact,  to  wit :  whether  the  plaintiff,  him- 
self, set  fire  to  the  barn  insured ;  and  cliarged  them  to  render 
a  verdict  for  the  plaintiff  if  they  found  that  question  in  his 
favor.  To  this  portion  of  the  charge  defendant's  counsel 
excepted.  It  is  not  disputed  that  it  was,  by  the  policy,  a 
condition  precedent  to  plaintiff's  right  of  recovery  that  he 
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bhould  deliver  to  the  company  a  verified  account,  in  writing, 
of  his  loss,  within  ten  days  after  the  loss.  This  condition  was 
part  of  the  contract  of  insurance ;  and  effect  should  be  fairly 
given  to  it  as  to  every  other  part  of  the  contract.  It  is 
undisputed  that  no  account  of  the  loss  was  delivered  to  the 
defendant  or  any  of  its  agents  until  about  one  month  after 
the  loss.  But  the  judge,  at  the  trial,  held,  as  matter  of  law, 
upon  the  evidence,  that  this  condition  had  been  waived  by 
the  defendant,  and  hence,  that  non-compliance  with  it  on  the 
part  of  the  plaintiff  did  not  defeat  the  action.  It  therefore 
becomes  necessary  to  examine  the  evidence  upon  the  question. 
The  plaintiff  testified  that,  on  Monday  after  the  fire,  which 
was  on  Friday  night,  he  called  upon  one  Selover,  who  was 
the  agent  of  the  defendant  by  whom  the  insurance  was 
effected,  and  informed  him  of  the  fire,  and  asked  him  what  he 
should  do ;  and  he  told  him  to  wait  until  the  general  agent 
came,  and  said  that  he  would  write  to  the  general  agent,  and 
promised  that  he  and  the  general  agent  would,  in  a  few  days, 
call  upon  him  and  make  affidavits  and  straighten  the  matter 
up ;  that  in  about  a  month  they  came  to  him,  and  the  general 
agent  drew  up  an  affidavit,  which  he  verified,  giving  an 
account  of  the  loss,  and  they  took  it ;  that  they  then  left  him, 
saying  that  upon  their  return  they  would  straighten  the  mat- 
ter up ;  that  they  returned  in  the  afternoon  of  the  same  day 
and  talked  with  the  plaintiff,  but  did  not  adjust  or  pay  the 
loss.  The  plaintiff  also  proved  that,  about  three  weeks  after 
this  interview  with  the  general  agent,  he  caused  another 
account  of  the  loss  to  be  drawn  up  and  verified  and  sent  to 
the  secretary  of  the  company,  by  whom  it  was  returned  with 
a  notification  that  it  was  rejected,  because,  it  was  not  made 
and  delivered  within  the  time  required  by  the  policy.  This 
was  the  first  notification  received  by  the  plaintiff  that  he  was  in 
default  for  not  delivering  the  verified  account  of  his  loss  in  time. 
Such  is  the  case  made  by  plaintiff  upon  this  question ;  and 
if  this  had  been  all  the  evidence  I  think  the  judge  might  well 
liave  held,  as  matter  of  law,  that  the  condition  in  question 
had  been  waived.    Selover  was  the  local  agent  of  the  coni- 
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pany  who  eflfected  the  insurance.  The  proof  does  not  show 
what  his  precise  powers  were,  but  he  testified  that  he  had 
been  allowed  to  adjust  and  pay  losses  without  first  consalting 
the  company,  and  that  he  had  taken  a  large  amount  of  insur- 
ance for  it ;  and  he  seems  to  have  acted  for  the  company  in 
reference  to  this  loss,  with  its  knowledge  and  sanction.  It  is 
proper,  therefore,  to  hold  that  the  company  would  be  bound 
by  what  he  said  and  did  in  reference  to  settling  and  payinj;: 
this  loss,  as  detailed  in  the  evidence  of  the  plaintiff.  1h\& 
agent,  when  informed  of  the  fire  and  asked  by  the  plaintiff 
what  to  do,  told  him  to  wait  until  the  general  agent  came, 
and  that  he  and  the  general  agent  would  be  along  in  a  few 
days  and  draw  the  affidavit  and  straighten  the  matter  up. 
The  plaintiff  had  the  right  to  infer  from  this  that  he  had 
nothing  more  to  do  until  the  general  agent  came,  and  that 
his  affidavit  giving  an  account  of  his  loss  would  then  be  drawn 
and  be  in  time. 

But  the  most  material  part  of  this  evidence  is  contradicted. 
Selover  testified  that  plaintiff  called  upon  him  at  the  time 
mentioned,  and  notified  him  of  the  fire ;  that  after  inquiring 
as  to  the  circumstances  of  the  fire  and  expressing  his  suspi- 
cions about  it,  he  told  him  that  he  would  call  and  look  the 
matter  over  during  the  week,  and  if  he  found  it  fair  and 
square  the  company  would  pay ;  if  otherwise,  not.  He  denied 
that  he  said  a  word  about  the  general  agent,  or  about  making 
out  the  papers,  or  that  he  promised  to  make  them  out.  He 
testified  that  on  the  Thursday  following  —  less  than  a  week 
from  the  time  of  the  fire  —  he  did  call  upon  the  plaintiif  in 
reference  thereto,  told  him  that  the  matter  looked  bad ;  that 
he  was  accused  of  burning  the  barn,  and  that  he  must 
account  for  his  whereabouts  on  the  night  of  tlie  fire,  before 
the  company  would  pay;  that,  in  about  four  weeks  after 
this,  he  and  the  general  agent  called  upon  the  plaintiff  and 
asked  him  to  go  to  a  justice  of  the  peace  and  make  an  afli- 
davit,  as  the  matter  looked  suspicious,  and  they  wanted  to 
pry  into  it ;  that  he  went  with  them  and  made  the  affidavit, 
which,  although  not  literally,  was  substantially,  except  as  to 
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time,  a  compliance  with  the  condition  annexed  to  the  policy ; 
that  they  then  told  him  that  they  did  not  feel  safe  in 
paying  him  a  dollar,  and  could  not  do  it  with  propriety,  but 
that  they  would  pay  him  $200  rather  than  go  to  law  about 
it.  The  judge  was  asked  to  charge  the  jury,  substantially, 
if  they  believed  this  evidence  of  Selover,  that  the  action 
was  successfully  defended ;  and  he  refused,  and  to  his  refusal 
defendant's  counsel  excepted.  I  think  the  learned  judge  erred 
in  refusing  this  charge.  There  was  conflict  in  the  evidence, 
and  as  the  judge  disposed  of  the  question  as  one  of  law,  and 
refused  to  submit  the  evidence  to  the  jury,  we  are  bound  to 
take  that  view  of  the  evidence  most  favorable  to  the  defend- 
ant which  the  jury  might  have  taken.  Taking  the  evidence 
of  Selover,  then,  there  was  no  compliance  with  the  condition, 
and  no  waiver  of  it.  He  did  nothing  within  the  ten  days  to 
induce  the  plaintiff  to  believe  that  he  was  not  bound  to  deliver 
the  verified  account  of  his  loss  within  the  time  specified  in 
the  policy.  What  he  did  and  said,  on  the  contrary,  showed 
that  the  company  would  scrutinize  the  loss,  and,  probably, 
contest  it,  and  sliould  have  made  the  plaintiff  scrupulous  in  a 
strict  compliance  witli  all  the  requirements  of  his  policy. 
Instead  of  delivering  his  affidavit  within  the  ten  days,  he 
waited  about  a  month,  until  the  local  and  general  agents 
called  upon  him.  They  then  drew  an  affidavit,  not  for  the 
purpose  of  a  compliance  with  the  condition,  but  to  enable 
them  to  pry  into  the  cause  of  the  fire,  which  they  regarded 
as  suspicious ;  and  they  then  informed  him  that  they  could 
not  pay  the  loss,  except  upon  the  compromise  which  they 
proposed.  In  drawing  and  keeping  this  affidavit  there  cer- 
tainly was  no  waiver  of  the  condition.  The  doctrine  of  estop- 
pel lays  at  the  foundation  of  the  law,  as  to  waiver.  While 
one  party  has  time  and  opportunity  to  comply  with  a  condi- 
tion precedent,  if  the  other  party  does  or  says  anything  to 
put  him  off  from  his  guard,  and  to  induce  him  to  believe  that 
the  condition  is  waived,  or  that  a  strict  compliance  with  it  will 
not  be  insisted  on,  he  is  afterward  estopped  from  claiming 
non-performance  of  the  condition.  Unless  there  is  some 
SioKKLS — Vol.  XII.        64 
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coQsideratiou  for  a  waiver  or  some  valid  modification  of  the 
agreement  between  the  parties  which  contains  the  conditioii, 
I  think  there  can  be  no  waiver  of  a  condition  precedent, 
except  there  be  in  the  case  an  element  of  estoppel.  At  the 
time  when  the  affidavit  was  drawn  the  plaintiff  had  forfeited 
his  rights  under  his  policy.  Nothing  that  was  then  said  or 
done  induced  him  in  any  way  to  forego  any  of  his  rights,  or 
to  omit. the  performance,  on  his  part,  of  anything  required 
by  his  policy ;  and,  hence,  furnished  no  estoppel  against  the 
defendant.  In  Cla?*k  v.  The  New  England  Fire  Ins.  Co. 
(6  Gushing,  342) ;  UnderhiU  v.  The  Agawam  M.  F,  Ins.  Co. 
(id.,  440);  Bumatead  v.  The  Dividend  Mutttal  Ins,  Co. 
(12  N.  r.,  81) ;  Post  V.  ^tna  Ins.  Co.  (43  Barb.,  361) ;  Ames 
V.  The  N.  T.  Union  Ins.  Co.  (14  N.  Y.,  253) ;  Trustees 
First  Baptist  Church  v.  BrooJdyn  Fire  Ins.  Co.  (19  id.,  305), 
and  all  the  other  similar  cases  that  have  fallen  under  my 
observation,  with  one  exception  which  will  be  hereafter  noticed, 
the  waiver  claimed  was  based  upon  the  conduct  of  the  defend- 
ant or  its  agents,  at  a  time  when  the  plaintiff  could  have 
complied  with  the  conditions.  The  true  rule,  I  think,  is  laid 
down  by  Mdllin,  J.,  in  Ripley  v.  The  JStna  Ins.  Co.  (30  N. 
Y.,  136),  as  follows:  "It  seems  to  me  that  a  waiver,  to  be 
operative,  must  be  supported  by  an  agreement  founded  on  % 
valuable  consideration ;  or,  the  act  relied  on  as  a  waiver  mast 
be  such  as  to  estop  a  party  from  insisting  on  performance  of 
the  contract  or  forfeiture  of  the  condition ; "  and,  in  that  case, 
there  was  held  to  be  no  waiver  upon  facts  fully  as  significant 
as  the  undisputed  &cts  in  this  case. 

The  case  of  Owen  v.  Farmer^  Joint  Stock  Insurance 
Company  (67  Barb.,  618)  is  apparently  in  conflict  with  the 
views  above  expressed.  That  was  an  action  against  this  same 
company,  and  the  policy  sued  on  contained  the  same  condi- 
tion as  the  one  under  consideration.  In  that  case,  the  plaintiff 
was  absent  from  home  at  the  time  of  the  fire,  and  the  proof 
of  loss  was  not  delivered  to  the  company  within  the  ten  days. 
But,  more  than  a  month  after  the  fire,  the  agent  of  the  com- 
pany stated  to  a  party  interested  in  the  policy  that,  it  made 
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no  difference,  and  that  the  proo&  could  be  sent  in  after  the 
I'eturn  of  the  plaintiff;  and  they  were  sent  in  after  his  return, 
after  a  farther  delay  of  about  six  weeks.  It  was  held,  upon 
these  &cts,  that  the  condition  was  waived.  If  all  the  facts  in 
that  case  appear  in  the  opinion,  I  cannot  doubt  that  the  court 
fell  into  error  by  not  noticing  the  distinction  between 
a  waiver  before  forfeiture  and  one  made  afterward.  In 
that  case,  there  was  no  estoppel,  as  the  plaintiff  did  not 
delay  until  after  the  ten  days  in  consequence  of  anything 
said  or  done  by  defendant's  agent.  There  was  no  considera- 
tion for  the  waiver,  and  no  valid  agreement  to  waive  the  con- 
dition. Although  that  case  is  said  to  have  been  affirmed  in 
the  Court  of  Appeals,  the  opinion  of  that  court  is  not  fur- 
nished, and  we  are  unable  to  see  the  precise  ground  upon 
which  the  affirmance  was  based. 

In  this  case,  the  facts  should  have  been  submitted  to  the 
jury,  with  proper  instructions ;  and  if  they  had  found  that,  in 
consequence  of  what  the  defendant's  agent  said  or  did  before 
the  expiration  of  the  ten  days,  as  testified  to  by  the  plaintiff, 
he  was  induced  to  delay  compliance  with  the  condition  until 
after  that  time,  then  there  would  have  been  a  waiver  of  the 
condition,  and  non-compliance  with  it  would  have  furnished 
no  defence  to  the  action.  But  my  brethren  are  unwilling  to 
express  an  opinion  upon  the  doctrjne  of  waiver  as  I  have 
stated  it,  but  concur  with  me  in  reversing  the  judgment, 
upon  the  ground  that  the  judge  erred  in  holding  as  a  matter 
of  law  that  the  condition  was  waived,  and  that  the  evidence 
in  reference  thereto  should  have  been  submitted  to  the  jury. 

The  judgment  should  be  reversed,  and  new  trial  granted, 
costs  to  abide  event. 

All  concur. 

Judgment  reversed. 
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\u9_m\        Barbara  Cavalli,  Respondent,  v,  William  R.  Allen, 

Appellant. 

A  vendee,  in  possession  of  lands  under  a  contract  of  sale,  in  an  action  of 
ejectment  brought  by  the  vendor,  can  assert  the  same  equitable  rights  s^ 
he  could  if  he  were  a  party  to  an  action  for  the  specific  perform- 
ance of  the  contract. 

If  tlie  vendor  be  indebted  to  him  upon  an  independent,  liquidated  claim, 
to  an  amount  sufficient  to  balance  the  unpaid  purchase-money,  he  can 
set  up  the  same  and  ask  to  have  it  applied  in  payment,  and  for  a  specific 
performance  on  the  part  of  the  vendor. 

The  same  rule  applies  to  a  sub-vendee,  as  against  his  vendor,  the  original 
vendee,  and  also  as  against  an  assignee  of  the  latter.  Especially  is  lhi<i 
true,  in  the  latter  case,  where  there  is  some  peculiar  equitable  ground 
for  relief,  as  that  of  the  insolvency  of  the  assignor. 

J.  contracted  to  sell  certain  premises  to  S.,  who  sub-contracted  a  portion 
thereof  to  defendant;  the  latter  entered  into  possession ;  S.  did  not  perform 
his  contract,  and  the  same  was  surrendered,  and  a  new  contract  of  sali^ 
executed  between  him  and  J.;  S.  thereafter  received  a  payment  from 
defendant;  S.  assigned  his  contract  to  C,  who  knew  at  the  time  of 
defendant's  interest;  the  latter  then  held  a  note  given  to  him  by  S.  to  mure 
than  balance  the  unpaid  purchase-money;  S.  was  insolvent;  J.  conveyed  t«« 
C,  "  saving  all  rights,  if  any,"  under  his  contract  with  S.  In  an  action 
of  ejectment  by  plaintiff  &s  devisee  of  C,  hddf  that  C.  took  his  assign- 
ment subject  to  the  equities  between  defendant  and  S. ;  that  the  latier 
could  not  affect  defendant's  rights  without  his  consent,  by  surrenderiog 
the  old  and  taking  a  new  contract ;  but  that  the  subsequent  payment 
was  an  adoption  and  ratification  by  the  defendant  of  the  change;  thst 
defendant  had  the  right  to  offset  the  note  against  the  unpaid  purchase- 
money,  and  that  plaintiff  was  not  entitled  to  recover. 

(Argued  January  17,  1874;  decided  May  term,  1874.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Superior  Court  of  Buffalo,  affirming  a  judgment  in  favor  of 
plaintiff,  entered  upon  the  decision  of  the  court  at  a  trial 
term. 

This  was  an  action  of  ejectment  to  recover  possession  of  a 
strip  of  land,  five  feet  wide  and  one  hundred  feet  deep,  on 
Sixth  street,  in  the  city  of  Buffalo. 

Defendant,  in  his  answer,  claimed  the  legal  title  to  the  land  in 
dispute,  and  also  set  forth  certain  special  facts,  being  substan- 
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tiallj  the  same  as  hereinafter  stated,  under  which  he  claimed 
that  plaintiffs  title,  if  not  absolutely  void,  was  held  by  her 
in  trost  for  defendant,  and  that  he  was  entitled  to  a  convey- 
ance, which  he  asked  that  plaintiff  should  be  decreed  to  make. 
The  issues  as  to  the  legal  title  were  tried  by  a  jury,  who 
rendered  a  verdict  for  plaintiff.  The  court  reserved  the  issues 
presented  by  that  portion  of  the  answer  asking  equitable  relief. 
On  the  trial  before  the  jury,  it  appeared  that  George  W. 
Jonson  originally  ovmed  the  premises,  and  on  the  24th  of 
November,  1854,  conveyed  the  same  with  other  premises 
adjoining,  in  all  thirty-five  feet  front^  to  Charles  Cavalli, 
"  saving  all  rights,  if  any,  under  a  contract  from  G.  W.  Jon- 
son to  Isaac  L.  Schreder,  dated  September  1, 1851,  assigned 
to  said  Cavalli  by  said  Schreder,  on  said  premises ; "  that  a  prior 
contract  was  executed  December  17,  1849,  for  the  sale  of  the 
said  premises  by  Jonson  to  Schreder.  Cavalli  died  leaving  a 
will,  by  which  the  premises  were  devised  to  plaintiff. 

The  court  found  the  following  facts  in  addition  to  those 
found  by  the  jury :  That,  between  the  17th  day  of  Decem- 
ber, 1849,  and  the  11th  day  of  February,  1850,  Isaac  L. 
Schreder  assigned,  by  an  instrument  in  writing,  to  the 
defendant  his  interest  in  the  original  contract,  executed  by 
George  W.  Jonson  to  him,  the  said  Isaac  L.  Schreder,  so  far 
as  the  five  feet  in  question  are  concerned,  for  the  sum  of 
fifty  dollars,  to  be  paid  at  the  same  time  that  the' payments 
are  stipulated  to  be  made  to  the  said  Jonson,  in  and 
by  the  said  contract :  that  the  defendant  paid  to  Schreder, 
on  and  toward  the  said  fifty  dollars,  the  sum  of  ten  dol- 
lars when  the  assignment  was  made.  That  Schreder  failed 
to  make  the  payments  according  to  the  requirements  of 
his  contract  with  George  W.  Jonson,  and  thereafter,  and  on 
the  15th  day  of  September,  1851,  the  said  George  W. 
Jonson  canceled,  and  the  said  Isaac  L.  Schreder  surrendered 
up,  the  original  contract,  and  the  parties  executed  the  second 
contract  hereinbefore  set  forth;  that  the  original  contract 
was  surrendered  and  the  second  one  was  given  without 
any  notice  to  the  defendant.    That,  on  the  2d  day  of  April, 
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1862,  the  defendant  paid  to  Isaac  L.  Schreder  fifteen 
dollars  toward  the  contract-price  of  the  said  five  feet. 
That,  on  the  26th  day  of  May,  1852,  Isaac  L.  Schreder 
assigned  to  Charles  Cavalli  the  new  contract  executed  between 
him  and  the  said  George  W.  Jonson,  and  Charles  Cavalli  paid 
the  balance  of  the  pnrchase-money  to  George  W.  Jonson,  and 
on  the  19th  day  of  November,  1864,  George  W.  Jonson 
executed  and  delivered  to  Charles  Cavalli  the  deed  of  tiie 
thirty-five  feet  hereinbefore  set  forth.  That  defendant  held 
a  note  given  by  Schreder  to  him  for  $41.76,  given  April 
2d,  1850,  which  was  unpaid.  That  there  were  no  other 
payments  made  to  Isaac  L.  Schreder  by  the  defendant 
toward  the  contract-price  for  the  five  feet  of  Itind  than  the 
ten  and  fifteen  dollars  above  specified ;  that  there  was  never 
any  agreement  to  apply  any  part  of  the  sum  due  on  the 
promissory  note  hereinbefore  mentioned  and  referred  to  ou 
the  said  contract-price;  that  the  defendant  failed  to  meet 
the  payments  as  they  became  due  under  the  assignment  or  the 
contract;  and  he  has  never  paid  or  offered  to  pay  the 
balance  due.  And,  thereupon,  the  court  decided  that  the 
defendant  had  failed  to  establish  any  equitable  defence ;  and 
that  the  plaintiff  was  entitled,  to  judgment  on  the  said 
verdict  and  to  recover  the  possession  of  the  premises  therein 
described.  To  which  ruling  and  determination  the  defend- 
ant's counsel  excepted. 

The  defendant's  counsel  asked  the  court  to  decide  that  the 
defendant  had  a  right  to  apply  the  sum  due  on  the  promis- 
sory note  of  Schreder  above  set  forth  as  a  payment  toward 
the  purchase-price  of  the  five  feet  of  land.  The  court 
refused  so  to  decide  and  defendant's  counsel  excepted. 

George  Wadeworth  for  the  appellant.  Defendant  was,  in 
equity,  the  owner  of  the  land  and  entitled  to  a  conveyaooe 
thereof.  (Lomry  v.  Tew^  3  Barb.  Ch.,  407 ;  Traphagiai  v. 
Traphagam^  40  Barb.,  637 ;  Watson  v.  Le  Bow,  6  id.,  481 ; 
Swartioout  v.  Bv/rr^  1  id.,  495,  499 ;  CogdweU  v.  Gogmodl^  i 
Edw.  Ch.,  231,  239.)    Cavalli  and  Jonson  were,  in  equity. 
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merely  trustees  for  defendant.  {Van  Allen  v.  Humphrey^ 
15  Barb.,  656 ;  Sanders  v.  Aldrichy  26  id.,  63 ;  Fisher  v. 
Fields,  10  J.  R,  494 ;  2  Story  Eq.  Jur.,  §§  790,  1212.) 
Defendant's  possession  was  notice  to  Jonson,  Schroder  and 
Cavalli  of  bis  rights.  {Cook  v.  Travis,  20  N.  Y.,  400 ;  Wil- 
liamson V.  Brown,  15  id.,  354.)  Defendant's  rights  were 
saved  by  the  deed  from  Jonson  to  Cavalli.  {Chapman  v. 
Robertson,  6  Paige,  627 ;  Hclden  v.  Gilbert,  7  id.,  208 ;  Orant 
Y.  Tollman,  20  N.  T.,  191.)  Schroder  could  not  maintain  an 
action  for  trespass  as  Allen  was  lawfully  in  possession  an 
owner  and  purchaser.  {Rawson.  v.  Copland,  2  Sand.  Ch., 
231.)  Defendant  had  a  right  to  set  off  the  note  against 
Schi-eder's  cTaim.  {Sutphen  v.  Fowler,  9  Paige,  280 ;  Smith 
V.  Felton,  43  N.  Y.,  419 ;  Bush  v.  Lathrop,  22  id.,  536 : 
Lindsay  v.  Jackson,  2  Paige,  681 ;  Barber  v.  Spencer,  11  id.. 
517 ;  Bradley  v.  Angel,  3  Comst.,  476 ;  West.  Bk.  v.  Sher- 
wood, 29  Barb.,  383 ;  Ainslie  v.  Bcynton,  2  id.,  258 ;  3  R. 
S.  [5th  ed.],  634,  §  12 ;  Code,  §  112.)  Time  is  not  of 
the  essence  of  the  contract  between  Jonson  and  Schre- 
der,  or  Schreder  and  defendant.  {Burgett  v.  BisseU,  14 
Barb.,  638 ;  Harris  v.  Troup,  8  Paige,  423 ;  Voorhies  v. 
Deweyer,  2  Barb.,  37 ;  Leggett  v.  Edwards,  Hopk.,  530.) 
Defendant  is  entitled  to  the  benefit  of  his  equitable  defence 
in  this  action.  (Code,  §  150 ;  Crary  v.  Ooodman,  12  N.  Y., 
266.)  The  deed  from  Jonson  to  Cavalli  is  void  so  far  as  it 
purports  to  convey  the  disputed  premises.  (3  R.  S.  [6th  ed.  ], 
30,  §  167 ;  id.,  972,  §  6 ;  Sherry  v.  Freeking,  4  Duer,  452  ; 
Jackson  v.  Foster,  12  J.  R.,  488  ;  Jackson  v.  Demond,  9  id., 
55  ;  Pepper  v.  Haigkt,  20  Barb.,  429.) 

John  Oanson  for  the  respondent.  Defendant  failed  to 
make  out  any  defence  to  plaintiff's  right  to  recover  at  law. 
{Jackson  v.  Camp,  1  Cow.,  605,  610 ;  Jackson  v.  Bard,  4  J. 
R.,  230 ;  Smith  v.  StewaH,  6  id.,  46  ;  Livingston  v.  Prosens, 
2  flill,  526.)  In  an  action  for  ejectment  the  defendant  may 
set  up  and  prove  as  a  defence  that  he  is  the  equitable  owner 
of  the  premises  and  entitled  to  a  conveyance  thereof.    {Crary 
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V.  Goodman,  12  N.  Y.,  266.)  But  defendant  must  aver  and 
prove  a  pending  contract  unbroken,  or  facts  sufficient  to  main- 
tain an  affirmative  action  for  a  specific  performance.  (7VM# 
V.  Morris,  4A  Barb.,  138 ;  Traphagan  v.  Traphagan^  40  id., 
537.)  Defendant  could  not,  on  the  evidence  and  facts  fonnd, 
maintain  an  action  for  the  specific  performance  of  the  first 
contract.  {Lord  v.  Underdunck,  1  Sand.  Ch.,  46 ;  Amoiix 
V.  Homans,  25  How.  Pr.,  427 ;  Mo  WiUiams  v.  Long,  32 
Barb.,  194 ;  Jones  v.  Lynda,  7  Paige,  301,  306.) 

DwiQHT,  C.  The  question  in  this  case  is,  how  far  a  sub- 
vendee,  under  a  contract  of  sale  of  land,  has  rights  against 
his  own  vendor  (the  vendee  in  the  original  contract),  and  to 
what  extent  an  assignee  of  such  vendor  stands  in  the  latter's 
position. 

The  most  satisfactory  way  to  consider  the  subject  will  be 
to  inquire,  in  the  first  instance,  as  to  the  relations  between 
Schreder,  the  vendee  in  the  original  contract,  and  the  defend- 
ant, on  the  assumption  that  Schreder  had  not  parted  with  Lis 
interest,  and  then  to  examine  the  efibct  of  his  transfer  to 
Cavalli,  husband  of  the  plaintifi*. 

When  Jonson,  owner  of  the  land,  made  the  contract  to  sell 
to  Schreder,  the  latter,  in  view  of  a  court  of  equity,  became 
owner  of  thirty-five  feet.  He  was  owner  of  an  equitable 
estate  in  fee,  though  under  a  duty  to  complete  the  transaction 
by  making  the  payments  to  Jonson  prescribed  by  the  con- 
tract. He  (Schreder)  could  then  carve  out  of  his  own  estate 
smaller  derivative  estates  to  sub-purchasers,  which  as  between 
him  and  such  purchasers  would  be  sustainable  under  the  doo- 
trines  of  trusts.  The  consideration  which  he  received  from 
any  such  purchaser  would  fasten  a  trust  upon  him.  For 
example,  if  Schreder  had  contracted  to  buy  of  Jonson  a  large 
farm,  which  was  subdivided  into  lots,  and  had  then  contracted 
to  sell  to  various  purchasers  specific  lots,  these  persons  would 
have  had  equities  which  they  could  enforce  against  their  own 
contractor  (Schreder).  On  this  view,  as  soon  as  Schreder 
entered  into  the  contract  of  17th  December,  1849,  he  became 
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bound  to  act  as  trustee  for  Allen.  On  the  same  principle 
that  an  ordinary  contract  of  sale  converts  the  owner  of  the 
land  into  a  trustee  for  the  vendee,  the  sub-sale  in  the  present 
case  converted  the  primary  vendee  into  a  trustee  for  the  sub- 
vendee.  Consequently,  when  the  new  or  substituted  contract 
was  made  between  Jonson  and  Schreder,  of  the  date  of  Septem- 
ber 15th,  1851,  the  latter,  holding  the  position  of  trustee  toward 
the  defendant,  could  do  nothing  which  would  impair  his 
rights.  The  defendant  had  an  election  as  between  him  and 
Schreder,  either  to  adhere  to  the  original  contract  or  to  ratify 
and  adopt  the  substitute.  When  fifteen  dollars  were  paid, 
April  20th,  1852,  by  the  defendant,  he  accepted  the  new  con- 
tract with  any  variations  from  the  provisions  of  the  original 
agreement ;  and  henceforward  the  rights  of  the  parties  are  to 
be  measured  by  the  agreement  as  thus  modified.  If  it 
now  be  assumed  that  Schreder  had  taken  the  title  from 
Jonson,  and  had  brought  an  action  of  ejectment  against 
the  defendant,  he  might  have  made  a  good  defence  by 
showing  that  he  was  entitled  to  specific  performance  as 
between  him  and  Schreder.  {firary  v.  (foodman^  12  N.  T., 
266.) 

The  remaining  point  under  this  branch  of  the  case  is, 
whether  the  defendant  has  a  right  to  specific  performance  as 
between  him  and  Schreder.  It  is  asserted  that  full  payment 
has  been  made  for  the  land  purchased  by  him.  The  mode  of 
payment  is  twenty-five  dollars  in  cash  on  the  purchase-price 
of  fifty  dollars,  and  a  claim  \n  the  nature  of  a  set-off.  As  to 
this  last  point,  it  appeared  that  when  the  action  was  com- 
menced, Schreder  owed  the  defendant  $41.25  on  a  note,  with 
interest  from  April  2d,  1850.  If  Schreder  had  brought  an 
action  for  specific  performance  to  recover  the  amount  due 
him,  the  defendant,  Allen,  would  have  had  a  right  to  set  off 
the  amount  due  him  on  the  note,  since  it  would  have  been 
one  debt  against  another  debt.  This  is  particularly  true  where 
there  is  some  peculiar  equitable  ground  not  available  in  a 
court  of  law  —  as  that  of  insolvency,  existing  in  the  present 
case  on  the  part  of  Schreder.  {Smith  v.  Fdtony  43  N.  Y., 
Sickles — Vol.  XIL        65 
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419 ;  Brewer  v.  Norcrcm^  2  C.  E.  Green  [N.  J.],  219 ;  Lord 
Cawdor  v.  ZetoiSy  1  Younge  &  CoUyer  [Ex.],  427 ;  2  Story 
on  Equity,  §  1436 ;  Sutphen  v.  Fowler^  9  Paige,  280.)  In  the 
case  last  cited  the  action  was  for  specific  performance  of  a 
contract  for  the  conveyance  of  land,  bronght  by  a  yendee 
against  an  heir  at  law.  It  appeared  that  the  vendor  had  died 
insolvent  and  indebted  to  the  vendee.  It  was  hold  that  the 
vendee  was  entitled  to  have  snch  debt  set  off  against  a  bal- 
ance due  by  him  for  the  purchase-money.  The  debt  in  that 
case,  as  in  the  one  at  bar,  arose  from  a  wholly  independent 
transaction. 

The  defendant  could  not  be  deprived  of  his  eqaitable 
rights  by  Schroder  though  he  should  bring  an  action  of  eject- 
ment. At  law,  the  defendant  would,  of  course,  have  no  defence. 
Under  the  Code,  he  may  set  up  his  equitable  defences.  The 
true  view  is,  that  the  defendant  may  set  up  as  an  answer 
to  the  action  of  ejectment  the  same  equitable  rights  to  which 
he  would  have  been  entitled  had  he  been  a  party  to  an  action 
for  specific  peribrmance.  The  result  is  that,  had  Schreder 
brought  the  present  action,  the  defendant  would  have  had  a 
right  to  have  set  up  the  facts,  as  entitling  him  to  a  judgment 
for  specific  performance ;  and  such  judgment  should  have  been 
given  in  his  favor. 

It  only  remains  to  consider  the  position  of  Cavalli,  whose 
rights  the  plaintiff  represents.  When  Cavalli  became 
assignee  of  the  Schreder  contract,  he  had  notice  of  the  defend- 
ant's rights.  This  cannot  be  successfully  disputed.  He, 
accordingly,  took  Schroder's  position,  and  was  bound  by  all  the 
equities  that  could  have  been  set  up  against  him.  It  is  a  mis- 
take to  suppose  that  Cavalli  is  to  be  regarded  as  an  assignee 
of  Jonson,  the  vendor,  and  so  within  the  principle  of  Lard 
V.  Underdunch  (1  Sand.  Ch.,  46),  which  holds,  in  substance 
that  a  vendor  of  land  is  not  bound  to  recognize  the  equities  of 
a  partial  assignee  of  a  vendee.  That  is  not  the  present  esse. 
Cavalli  was  an  assignee  of  the  vendee,  and  when  he  acquired 
the  title  of  the  vendor,  he  obtained  it  solely  by  virtue  of  hit 
claims  as  assignee  of  the  vendee.     At  that  time  he  held  hii 
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equitable  interest  subject  to  the  defendant's  rights.  No  sub- 
sequent acquisition  of  the  vendor's  title  could  alter  the  rela- 
tions between  him  and  the  defendant.  He  only  acquired 
Jonson's  title  as  an  incident  to  his  claims  as  assignee  of 
Schroder.  The  case  is  precisely  the  same  as  though  Schroder 
had  received  the  conveyance  from  Jonson,  the  vendor,  and  was 
now  bringing  an  action  of  ejectment  against  the  defendant. 
It  may  be  added,  that  Cavalli  expressly  took  his  assignment 
from  Schroder  subject  to  the  equities  between  the  latter  and 
the  defendant,  and,  consequently,  subject  to  the  rule  that  the 
equity  prior  in  time  is  superior  in  right.  A  set-off  is  a 
defence  in  equity  against  an  assignee  as  well  as  against  an 
assignor.  {Barber  v.  Spencer^  11  Paige,  517;  West,  Bh  v. 
Sherwood^  29  Barb.,  383 ;  Ainalie  v.  BoyntaUy  2  id.,  258.) 
The  judgment  of  the  court  below  should  be  reversed. 

Beynolds,  C.  Jonson  was  unquestionably  the  owner  of 
the  premises  in  dispute,  when  the  defendant  first  became 
connected  with  the  title ;  and,  on  the  27th  of  November, 
1854,  conveyed  it  to  Charles  Cavalli,  the  plaintiff's  devisor,  by 
deed,  ^^  saving  all  rights,  if  any,  under  a  contract  from  G.  W. 
Jonson  to  Isaac  L.  Schreder,  dated  September  15,  1851, 
assigned  to  said  Cavalli  by  said  Schreder  in  said  premises,  this 
day  canceled ; "  and  excepting,  also,  '^all  taxes  since  December 
17, 1849,  from  the  operation  of  the  covenant  of  warranty."  It, 
therefore,  would  seem  to  follow  that  if  the  defendant  acquired 
no  substantial  right  under  the  contract  between  Jonson  and 
Schreder,  which  ought  to  be  respected,  it  would  be  apparent 
that  the*  recovery  in  favor  of  the  plaintiff  should  be 
affirmed. 

It  appears  that,  for  many  years  prior  to  the  origin  of  the 
present  dispute,  the  defendant  was  the  owner  of  premises 
adjoining  those  in  controversy.  To  avoid  some  question  of 
encrt>achment  the  defendant,  on  the  12th  of  December, 
1849,  agreed  with  George  W.  Jonson  to  purchase  of  him 
two  feet  of  land,  then  adjoining  the  defendant's  own,  which 
Jonson  conveyed  to  him  by  deed,   dated  May   25,  1857. 
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On  the  17th  of  December,  1849,  Jonson  contracted  with 
Schreder  to  sell  him  thirty-five  feet  of  land  next  northerly, 
and  adjoining  the  premises  of  the  defendant,  and  Schreder 
took  immediate  possession.  As  soon  as  Schreder  got  his  con- 
tract from  Jonson  he,  for  the  consideration  of  fifty  dollars, 
assigned  all  his  right,  under  the  contract,*  to  the  conveyance 
of  five  of  the  thirty-five  feet  next  adjoining  the  premises  of 
the  defendant  to  him;  and,  thereafter,  Schreder  occnpied 
thirty  feet,  and  the  defendant  fenced  in,  took  possession  of 
the  five  feet,  improved  it  and  in  that  actual  possession  has 
since  remained,  claiming  to  be  owner.  Of  all  this  Jonson 
aud  Charles  Cavalli  had  actual  knowledge.  At  the  time  of 
the  purchase,  the  defendant  paid  Schreder  ten  dollars  of  the 
purchase-money,  and  the  latter  owing  the  former  $41.75,  on 
the  2d  of  April,  1850,  on  that  day  gave  the  defendant  his 
note  for  that  amount.'  On  the  15th  of  September,  1851, 
Schreder  and  Jonson  made  a  new  contract  for  the  sale  of  the 
thirty-five  feet  of  land,  by  which  the  time  of  the  payment  of 
the  purchase-price  was  extended.  At  this  time  Jonson  knew 
that  Schreder  had  sold  five  feet  of  the  thirty-five  feet  to  the 
defendant,  and  that  he  was  then,  and  had  been,  in  the  actual 
possession  thereof.  Afterward,  and  on  the  20th  of  April, 
1852,  the  defendant  paid  Schreder  fifteen  dollars  more  on  the 
purchase-money  of  the  five  feet  of  land ;  and  on  the  26th  of 
May,  1852,  Schreder  assigned  to  Charles  Cavalli,  the  plaintiff's 
devisor,  ''  all  his  right,  title,  interest,  claim  and  demand  in 
and  to  ^'  the  contract  of  September  15,  1851,  and  the  premises 
therein  described.  Cavalli  then  knew  of  the  sale  of  the  five 
feet  to  the  defendant,  and  afterward  paid  Jonson  the  balance 
due  him  on  the  Schreder  contract,  and  took  a  deed,  subject 
to  all  the  rights  before  mentioned,  took  actual  possession  of 
the  thirty  feet  which  Schreder  had,  and  then  brought  his 
action  to  recover  the  five  feet  in  the  possession  of  the  defend- 
ant, and  recovered  in  the  court  below.  Upon  the  facts 
appearing  in  the  case,  I  think  the  plaintiff  ought  not  to 
recover. 
Whatever  Jonson  might  havo  been  entitled  to,  if  he  had 
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brought  the  action  because  of  the  non-perforinance  of  the 
contract  by  Schreder,  I  think  it  very  obvious  that  Charles 
Cavalli  and  his  successor  must  submit  to  all  the  equities 
existing  between  the  defendant  and  Schreder;  and  Schreder, 
as  seems  very  plain,  could  not  have  recovered  of  the  defend- 
ant the  premises  in  question.  It  is  a  very  plain  proposition 
of  law,  that  a  person  in  the  actual  possession  of  real  estate 
gives  notice  to  all  the  world  proposing  to  deal  with  it  of 
his  legal  and  equitable  rights,  and  every  one  deals  at  his 
peril,  if  he  fails  to  make  due  inquiry.  (Cook  v.  Travis, 
20  N.  Y.,  400 ;  Williamson  v.  Brown,  15  id.,  354.)  In  this 
case,  Charles  Cavalli  had  actual  notice  of  the  rights  of  the 
defendant,  and  with  perfect  knowledge  he  assumed  the  place 
of  Schreder,  and  his  successor  brought  her  action  upon  that 
title,  and  it  cannot  be  sustained  in  law  or  equity. 

Assuming,  as  we  must,  that  Schreder  had  brought  the 
action,  it  would  have  appeared  that  he  had  sold  the  premises 
in  dispute  to  the  defendant  for  an  adequate  consideration, 
and  put  him  in  actual  possession  ;  that  the  defendant  had 
paid  him  in  cash  more  than  half  the  consideration  to  be  paid ; 
and  that  Schreder,  in  fact,  owed  him  more  than  the  other 
half  which  was  unpaid.  It  seems  very  plain  that,  under  no 
condition  of  the  law,  as  it  is  now  well  understood,  could  there 
have  been,  properly,  any  recovery  against  the  defendant. 

The  plaintiff,  who  stands  in  the  place  of  Schreder,  and  has 
BO  greater  right  than  he  had,  must  abide  the  same  fate. 

A  new  trial  must  be  granted,  with  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed 
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166    860  Money  paid  by  one  party,  in  part  performance  and  in  furtherance  of  a 

'  contract  in  violation  of  law  or  of  public  policy,  which  is  capable  .of 

execution  by  the  acts  of  the  parties  themselves,  cannot  be  recovered 

back,  where  both  parties  are  in  pari  delicto.  No  distinction  can  be 

made  between  cases  of   partial  and  of   entire  performance;   a  party 

cannot  revoke  what  has  actually  been  performed,  and  from  which  he 

may  have  derived,  or  from  which  he  sought  and  expected  to  derivo 

benefit,  and  claim  a  restoration  or  compensation  therefor,  on  the  pretext 

that  he  has  repented.    (Dwioht,  C,  dissenting.) 

A  mere  refusal,  or  neglect,  to  further  lUlflll  and  perform,  is  not  per  m  evi- 
dence of  repentance,  nor  does  it  ndse  a  presumption  that  an  entire  ful- 
fillment is  withheld,  or  refused,  out  of  regard  for  law  and  public  polkry. 

Where  an  illegal  contract  is  entered  into  between  a  corporation  and  one 
uf  its  trustees,  who,  as  such  trustee,  was  moving  and  active  in  induc- 
ing the  action  of  the  corporation,  the  latter  cannot  claim  that  he  was 
not  in  pari  ddietOy  with  the  former;  he  is,  of  the  two,  the  more  culpable, 
and  the  degree  of  culpability  is  not  affected  by  the  fiict  that  the  contnet 
on  the  part  of  the  corporation  was  lUtra  vires,   (Dwioht,  C,  dissenting.) 

Defendant  was  a  corporation,  organized  under  the  act  for  the  fbnna- 
tion  of  manu&cturing  and  other  corporations.  (Chap.  40,  Laws  of 
1848,  as  amended  by  chap.  68,  Laws  of  1868.)  Its  trustees  passed  a 
resolution  to  increase  its  capital  stock,  certificates  to  be  issued  as  for 
full  paid  stock,  when  eighty  per  cent  of  the  subscription  was  paid.  A 
subscription  agreement  binding  the  subscribers  to  take  stock,  and  pay 
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eighty  dollars  per  share  of  $100,  in  installments  as  called  for,  and  on 
failure,  to  submit  to  forfeiture,  was  prepared  and  signed  by  S.  on  behalf 
of  plaintiff.  Plaintiff  was  trustee  of  defendant,  was  active  in  devia- 
ingrthe  scheme  and  in  procuring  subscribers.  He  paid  in  twenty  per 
cent  on  said  subscription,  but  did  not  pay  subsequent  calls,  and  in  con- 
sequence, by  resolution  o|  the  board  of  trustees,  the  stock  was  declared 
forfeited.  Subsequently,  at  a  meeting  of  the  stockholders,  it  was 
resolved  to  reduce  the  stock  to  its  original  amount,  to  settle  with 
the  subscribers  for  the  new  stock,  and  to  retire  the  same.  Bonds  of 
the  company  were  issued  and  delivered  for  that  purpose;  none  were 
tendered  to,  or  demanded  by,  plaintiff.  In  an  action  to  recover  the 
amount  paid,  hdd  (Dwioht,  C,  dissenting),  that  the  agreement  was 
illegal ;  that  plaintiff  was  in  pari  deUcto  and  could  not  recover. 
AJso,  hM  (DwTGHT,  C,  dissenting),  that,  conceding  the  agreement  valid, 
plaintiff  lost  whatever  rights  he  acquired  under  it  by  the  forfeiture  of 
the  stock,  and  could  claim  no  benefit  from  the  subsequent  reduction  of 
the  capital ;  also,  that  such  reduction  having  been  made  under  and  in 
pursuance  of  the  act  under  which  defendant  was  incorporated,  it  was  not 
a  rescission  or  revocation  of  the  proceedings  for  the  increase,  but  recog- 
nized the  validity  thereof,  and  gave  no  right  or  claim  for  the  repayment 
of  the  moneys  paid  toward  such  increase. 

(Argued  Blay  6, 1874 ;  decided  September  term,  1874.) 

Appbal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  affirming  a  judgment 
in  &vor  of  plaintiff,  entered  on  the  report  of  a  referee. 

This  action  was  brought  for  the  recovery  of  money  paid 
by  plaintiff,  on  account  of  a  subscription  by  C.  Sheehan,  for 
and  toward  the  increase  of  the  capital  stock  of  the  defendant. 

Defendant  is  a  corporation,  duly  organized  under  the  act 
entitled,  "An  act  to  authorize  the  formation  of  corporations 
for  manufacturing,  mining,  mechanical  or  chemical  purposes" 
(chap.  40,  Laws  1848),  as  extended  in  its  operation  and 
effect  by  chapter  63,  Laws  of  1863.  The  original  capital 
was  $1,000,000,  divided  into  10,000  shares  of  the  par  value 
of  $100  each.  It  was  increased  by  the  addition  of  $200,000 
thereto. 

The  subscription  agreement  was  in  the  following  words,  viz. : 

"  COKOBBSS  AND  EmPISE  SpRING  CoMPANT  StOOK  SUBSCRIPTION. 

"  We,  the  undersigned,  hereby  covenant  and  agree  to  take 
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the  number  of  shares  of  the  capital  stock  of  the  Congrees 
and  Empire  Spring  Company  set  opposite  oar  names  respec- 
tively, and  pay  the  company,  for  each  share,  eighty  dollars, 
in  installments  as  called  for  by  the  directors  of  said  company ; 
and  if  we  fail  to  pay  as  called  for  by  said  directors,  for  sixty 
days  after  the  time  it  is  called  for,  we  agree  to  forfeit  to  the 
company  all  sums  that  we  have  paid  on  said  stock.  The 
Congress  and  Empire  Spring  Company  agree  and  bind  them* 
selves  to  pay  interest  on  all  sums  paid  on  said  stock  to  the 
holder  from  the  day  it  is  paid  up,  to  February  1,  1867 ;  and 
on  the  8th  day  of  February,  1867,  for  all  of  said  stock  that 
eighty  dollars  has  been  paid  on  each  share,  they  agree  to 
issue  a  certificate  to  the  holder  for  full  paid  stock,  when  the 
stock  shall  draw  dividends,  and  be  treated  the  same  as  other 
full  paid  stock.  Provided  there  is  any  of  said  stock  that 
there  has  not  been  eighty  dollars  paid  to  the  company,  on 
each  share,  February  1,  1867,  and  said  stock  has  not  been 
forfeited  to  the  company,  the  company  shafl  be  bound  to 
pay  only  the  interest  on  the  sums  paid  on  said  stock  until 
the  first  dividend  has  been  declared  after  eighty  dollars  has 
been  paid  on  each  share.  Said  company  also  agree,  that  the 
holders  of  said  stock  shall  be  entitled  to  vote  at  all  times, 
the  same  as  full  paid  stock,  provided  all  calls  due  have  been 
paid. 

"  Saratoga  Springs,  Februari/  8,  1866." 

The  proceedings  for  the  increase  of  the  stock  originated  by 
a  resolution,  passed  by  the  board  of  trustees  on  the  11th 
day  of  January,  1866,  in  the  following  terms : 

^^Resolved^  That  the  capital  stock  of  the  Congress  and 
Empire  Spring  Company  be  increased  $200,000,  for  the  pur- 
pose of  building  a  glass  factory  for  making  bottles  for  bottling 
the  water  of  the  Congress,  Empire  and  Columbian  springs, 
and  creating  a  working  capital.  That  the  books  of  the  com- 
pany be  opened  for  subscriptions  to  said  stock  and  that  each 
stockholder  be  allowed  to  take  one  share  of  said  new  stock  for 
every  five  shares  he  now  holds,  and  that  when  he  pays  eighty 
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dollars  on  each  share,  the  company  will  issae  to  him  a  cer^ 
tiiicate  as  if  for  full  paid  stock.^' 

The  meeting  of  the  stockholders  to  vote  on  the  question 
of  increase  was  held  on  the  8th  day  of  February,  1866,  at 
which  stockholders  representing  a  large  majority  of  the 
stock  voted  in  favor  of  the  increase ;  and  the  board  of  trus- 
tees, on  the  same  day,  passed  resolutions  providing  for  the 
opening  of  the  books  of  the  company  for  subscriptions  to 
such  new  stock,  giving  each  stockholder  the  privilege  of 
taking  one  share  of  new  stock  for  every  five  shares  of  old 
held  by  them,  provided  such  new  stock  was  taken,  and  twenty 
dollars  on  each  share  was  paid,  on  or  before  February  20, 
1866,  and  providing  for  the  distribution  of  such  shares  as 
had  not  been  taken  by  any  stockholders  entitled  thereto, 
and  such  as  the  said  installment  of  twenty  per  cent  thereon 
had  not  been  paid,  among  the  other  stockholders.  The 
subscription  agreement  above  set  forth  was  prepared  in 
pursuance  of  those  resolutions,  and  was,  at  or  about  its 
date,  signed  by  C.  Sheehan,  among  others,  as  a  subscriber  for 
699  shares  of  the  said  new  stock.  The  subscription  by 
Sheehan  was  made  on  an  understanding,  between  him 
and  the  plaintiff,  that  the  plaintiff  would  take  the  stock  so 
subscribed  for  by  him  and  assume  the  payment  of  the 
sums  to  be  paid  therefor,  and  an  agreement  to  that  effect 
was  afterward  (by  and  with  the  consent  of  the  defendant) 
entered  into  between  them,  carrying  out  that  under- 
standing. Calls  were  subsequently  made  by  the  defendant 
for  the  payment  of  installments  on  the  subscriptions  tor 
such  new  stock ;  the  plaintiff  paid  the  first  installment  of 
twenty  per  cent,  amounting  to  $13,980,  called  for  on  the 
stock  subscribed  for  by  Sheehan,  as  above  mentioned,  by  the 
application  to  that  amount  of  a  dividend  of  four  per  cent, 
payable  on  3,497  shares  of  the  old  stock  of  the  defendant  held 
by  the  plaintiff,  under  a  resolution  of  the  board  of  trustees, 
adopted  on  the  8th  day  of  February,  1866,  "  that  a  dividend 
of  four  per  cent  be  paid  at  the  office  of  the  company,  on  the 
twentieth  of  February,"  the  balance  thereof,  eight  dollars, 
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having  been  paid  to  Sheehan  in  cash.  The  portion  of  the 
said  dividend  was  so  applied  at  the  requeat  of  the  plaintiff, 
who  gave  Sheehan  his  note  for  the  amount  thereof  which  was 
paid  before  its  maturity.  Upon  such  application  the  aeere- 
tarj  of  the  defendant  gave  the  plaintiff  a  receipt  in  the 
following  terms,  viz. : 

^^  Office  of  the  Congress  and  Empire  Spring  Company, 
Saratoga  Springs,  February  20,  1866.  $13,980.  Beoeived 
of  D.  A.  Knowlton,  Esq.,  thirteen  thousand  nine  hnndred 
and  eighty  dollars,  it  being  the  first  installment  of  •  twenty 
per  cent  on  699  shares  of  stock,  standing  in  the  name  of  D. 
A.  Elnowlton  on  the  books  of  the  Congress  and  Empire 
Spring  Company,  and  said  company  agrees  to  pay  interest  on 
said  $13,980,  from  this  date  up  to  February  Ist,  1867,  pro- 
vided the  amount  now  left  unpaid  on  said  stock  is  paid  when 
called  for  by  the  directors  of  the  company." 

Calls  for  other  installments  were  afterward  made  on  the  said 
Sheehan  and  on  the  plaintiff,  but  they  were  not  paid,  and, 
thereafter,  the  stock  was,  by  a  resolution  of  the  trustees  of 
the  defendant  passed  on  the  25th  day  of  January,  1867, 
declared  to  be  forfeited  by  reason  of  such  non-payment 

A  meeting  of  the  stockholders  of  the  defendant  was  sub- 
sequently (on  the  7th  of  August,  1867)  held,  at  which  a  reso- 
lution was  passed,  as  follows : 

^^  Reaolvedy  That  the  capital  stock  of  this  company  be 
reduced  to  the  original  capital  of  $1,000,000,  and  that  the 
trustees  of  the  company  be  and  hereby  are  authorized  to 
adjust  with  the  owners  or  holders  of  the  2,000  shares  here- 
tofore increased  or  intended  to  be  added  to  the  capital  stod: 
or  any  part  thereof,  or  with  their  assigns,  for  retiring  said 
stock  so  authorized  to  be  increased  on  such  terms  and  condi- 
tions as  the  said  directors  shall  deem  for  the  interest  of  die 
company." 

A  meeting  of  the  board  of  trustees  of  the  said  company 
was  held  on  the  same  day,  at  which  the  following  resolntiaD 
was  adopted : 

'^  Resolved^  That  the  authority  this  day  conferred  upon 
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this  board  by  the  stockholders  of  this  company,  in  regard  to 
the  retiring  and  cancelling  of  tlie  stock  of  this  company  down 
to  the  sum  of  $1,000,000,  is  hereby  conferred  upon  the  execa- 
tive  committee,  and  said  committee  are  hereby  authorized  to 
adjust  the  claims  of  all  persons  holding  receipts  for  payments 
on  the  new  stock  of  the  company  on  such  terms,  as  to  price 
and  payment,  as  shall  be  deemed  by  said  committee  for  the 
best  interest  of  the  company." 

The  said  executive  committee,  on  the  27th  of  March,  1868, 
adopted  the  following  resolution  : 

"  Besohed,  That  the  Congress  and  Empire  Spring  Com- 
pany issue  live  year  coupon  bonds  of  the  form  adopted  at 
prior  meeting  in  sufficient  amount  to  retire  and  pay  oS  the 
outstanding  receipts  for  payments  on  new  stock  of  the  com- 
pany, which  stock  was  authorized  to  be  retired  by  vote  of  the 
stockholders  at  the  August  meeting,  1867 ;  and  the  said  bonds 
are  not  to  be  sold  or  negotiated,  in  exchange  for  receipts,  at 
less  than  par  for  said  bonds." 

Such  bonds  were  never  tendered  to  or  demanded  by  the 
plaintiff,  but  he  demanded  repayment  of  the  money  so  paid 
by  him  on  said  subscription  for  said  new  stock  before  the 
commencement  of  this  action,  of  the  defendant,  which  was 
refused. 

Most  of  the  old  stockholders  became  subscribers  for  the 
new  stock,  and  all  the  subscribers  therefor  other  than 
Sheehan  and  the  plaintiff,  as  to  the  subscription  of  the 
said  Sheehan,  and  one  or  two  subscribers  for  small  amounts, 
paid  the  calls  upon  them  in  respect  to  said  new  stock. 
The  said  first  call  of  twenty  per  cent  was  paid  mostly 
by  the  said  dividend ;  but  about  $3,000  was  paid  in  cash.  All 
the  stockholders  who  did  not  subscribe  for  the  new  stock 
were  paid  their  portions  of  said  dividend  in  cash.  About 
$86,500  of  bonds  were  issued  by  the  company  to  retire  the 
new  stock. 

From  August,  1865,  to  August,  1866,  the  plaintiff  was  a 
trustee  and  the  vice-president  of  the  defendant.  He  actively 
participated,  by  advice  and  counsel,  in  the  proceedings  for 
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increasing  its  capital  stock  and  preparing  and  ofiFering  tlie 
resolution  in  relation  thereto  above  set  forth.  He  presented 
and  moved  the  adoption  of  the  said  resolution  for  a  dividend, 
and  prepared  the  said  subscription  agi'eement,  and  signed  and 
advised  signatures  thereto. 

At  the  close  of  the  evidence,  upon  the  trial,  the  defendant 
moved  for  a  nonsuit  on  the  following,  among  other  grounds : 

1st.  That  the  proceedings  of  the  defendant  in  increasing 
its  capital  stock  and  forfeiting  the  payment  made  by  the 
plaintiff  were  regular  and  valid. 

2d.  That  the  plaintiff,  by  his  active  participation  in  the 
proceedings,  is  estopped  from  denying  their  validity. 

3d.  If  the  scheme  was  illegal,  the  plaintiff  being  the  con- 
triving agent  in  devising  and  carrying  out  the  same  while  a 
trustee  of  the  defendant,  is  particeps  eriminisy  and,  there^ 
fore,  not  entitled  to  recover. 

4th.  That  the  payment  made  was  a  voluntary  payment 

5th.  That  it  affirmatively  appeared  that  no  money  was  paid 
to  defendant  on  the  subscription  for  new  stock. 

6th.  That  the  plaintiff  had  failed  to  prove  any  cause  of 
action. 

This  motion  was  denied  and  the  defendant  duly  excepted. 

The  referee  found  the  facts  above  set  forth  and,  as  a  condn- 
sion  of  law,  that  the  plaintiff  was  entitled  to  recover  the 
amount  paid  by  him  with  interest  thereon  from  the  time  of 
its  payment.     Judgment  was  entered  accordingly. 

W.  A.  Beach  for  the  appellant.  Assuming  that  the  scheme 
for  increasing  the  capital  stock  was  illegal,  plaintiff  could  not 
recover.  {GiUett  v.  Phillips^  3  Kern.,  114,  119;  Hbwsan  v. 
Hancock^  8  T.  R,  675  ;  Burt  v.  Place,  6  Cow.,  431.)  The 
courts  will  not  interfere  to  relieve  a  participant  in  an  ill^tl 
transaction.  {Schermerhom  v.  Talman^  14  N.  Y.,  94,  102, 
126,141;  Traeyy.  Talmage,\di.,  IQ^,1%1\  Curtis  y,  LeaviU, 
15  id.,  9;  Oneida  Bk.  v.  Ontario  Bh.,  21  id.,  490,  496; 
milis  V.  Clark,  4  Hill,  429 ;  Smith  v.  H'Ms,  1  Fairf.,  71.) 
The  additional  stock  authorized  by  the  stockholders'  meetiii^ 
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was  valid,  and  all  the  corporate  proceedings  were  regular  and 
legal.  (Laws  1848,  chap.  40,  §§  20,  22 ;  3  Edm.  Stat,  at 
Large,  737 ;  Leavitt  v.  Palmer^  3  Comst.,  9 ;  Curtis  v.  ZeavUt, 
15  N.  Y.,  96 ;  Otter  v.  Breo.  Pet,  Co.,  50  Barb.,  247.)  The 
provision  of  law  making  subscribers  liable  for  the  full  amount 
of  the  par  value  of  their  stock  is  for  the  benefit  of  creditors, 
and  no  one  but  a  creditor  can  raise  the  question.  {Mann  v. 
PeniZy  3  Comst.,  415,  422 ;  Swan  v.  Howard,  3  Edw.  Ch., 
287,  289.)  Plaintiff  having  signed  the  subscription  paper 
himself  and  induced  others  to  do  so,  is  estopped  from  ques- 
tioning its  validity.    {Slee  v.  Bloom,  19  J.  R.,  456,  460.) 

H.  M.  Buggies  for  the  respondent.  The  scheme  for  increas- 
ing the  capital  stock  of  the  company  was  unlawful.  (Laws 
of  1848,  chap.  40,  §§  10,  11,  12,  14,  20,  21,  22.)  Plaintiff 
was  not  in  pari  delicto,  {Tra^  v.  Talmage,  14  N.  Y.,  216, 
and  cases  cited.)  The  contract  was  ultra  vires  and  the  cor- 
poration was  the  more  guilty  party.  (12  Wall.,  355 ;  44  N. 
Y.,  92.)  The  contract  was  executory.  (2  111.  Com.,  443  ;  2 
Steph.  Com.,  113  ;  Story  on  Con.,  §  18.)  Plaintiff  having 
rescinded  it  by  refusing  to  make  further  payments,  the  ques- 
tion, as  to  the  degree  of  culpability  or  the  relations  of  the 
parties,  is  immaterial.  (2  Pars,  on  Con.  [1st  ed.],  252 ;  Chitty 
on  Con.  [11th  Am.  ed.],  944;  Walker  y.  Chapman,  Loft't, 
345 ;  Lowry  v.  Bourdien,  Doug.,  471 ;  Ins,  Co.  v.  Kip,  8 
Cow.,  20;  Perkins  v.  Savage,  16  Wend.,  414;  MerrittY^ 
Millard,  4  Keyes,  213 ;  Sar.  Co.  Bk.  v.  King,  44  N.  Y.,  92 ; 
Skinner  v.  Henderson,  10  Mo.,  207 ;  Adams  Kx,  Co.  v.  BenOy 
48  id.,  268  ;  Thomas  v.  Cit]/  of  Bichmond,  12  Wall.,  355.) 

LoTT,  Ch.  C.  TJie  plaintiff  does  not,  in  his  complaint, 
state  the  specific  grounds  on  which  he  demands  the  relief 
sought  by  him.  He  alleges  the  increase  of  the  capital  stock 
of  the  defendant ;  that  he  paid  the  first  installment  of  a  sub- 
scription for  and  on  account  of  such  increase,  by  C.  Sheehan, 
to  the  benefit  of  which  he  became  entitled ;  and  that  the 
defendant  thereafter  declared  the  stock  to  be  forfeited  by  roa- 


526       Knowlton  v.  Congbess  &  Empire  Spbino  Co.    [Sept., 
Opinion  of  the  Commission,  per  Lott,  Oh.  C. 

son  of  the  non-payment  of  the  subeeqnent  installments  called 
for.  He  does  not  make  any  allegation  or  claim  that  any  of 
those  proceedings  were  irregular  or  illegal,  or  that  he  made  any 
statement  or  communication  to  the  defendant  why  those 
installments  were  not  paid.  He,  after  making  the  statements 
above  referred  to,  sets  forth  the  resolation  passed  at  a  meet- 
ing of  the  stockholders  for  the  redaction  of  the  capital  stock 
to  its  original  amount,  and  conferring  authority  on  the  trus- 
tees to  make  an  adjustment  with  the  owners  or  holders  of  the 
increased  stock,  for  retiring  the  same,  on  such  terras  and  con- 
ditions as  the  trustees  should  deem  for  the  interest  of  the  com- 
pany, and  then  states  that  provision  was  made  for  the  issue 
of  coupon  bonds  to  discharge  the  outstanding  receipts  for 
payments  made  toward  the  increase  of  the  capital.  He  does 
not  make  any  allegation  impeaching  or  questioning  that 
action,  but  alleges  that  such  bonds  were  never  tendered  to  or 
demanded  by  him ;  that  he  had,  before  the  commencement 
of  this  action,  demanded  repayment  of  the  money  paid  by 
him  on  Sheehan's  subscription,  which  it  refused  to  make,  and 
he  thereupon  demanded  judgment  therefor. 

It  is  not  alleged  or  indicated  in  the  complaint  that  he  had 
made  any  claim  previous  to  the  adoption  of  that  resolution 
for  such  repayment,  or  that  he  at  any  time  offered  to  surren- 
der or  cancel  the  subscription  agreement,  or  to  release  or  in 
any  manner  waive  or  relinquish  his  right  to  the  stock  sob- 
scribed  for,  or  the  benefit  of  such  subscription,  by  Sheehan,or 
that  he  asked  relief  specifically  on  the  ground  that  the  said 
agreement,  or  any  of  the  proceedings  for  the  increase  or  the 
reduction  of  the  capital  of  the  defendant  was  illegal  or  nnan- 
thorized.  His  claim  to  relief,  on  the  contrary,  appears  to  be 
based  on  their  validity. 

The  report  of  the  referee,  substantially,  finds  the  facts  to 
be  as  stated  in  the  complaint,  and  also  shows  that  the  plain- 
tiff actively  participated  as  a  stockholder  and  trustee  in  the 
proceedings  for  the  increase  of  the  capital,  and  prepared  the 
subscription  agreement  to  accomplish  that  object.  He,  upon 
those  facts,  reached  the  general  conclusion  that  the  plaintiff 
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was  entitled  to  recover,  without  any  Bpeeitication  of  the 
grounds  for  such  recovery ;  and  he  does  not  find,  as  a  fact, 
that  there  was  a  non-compliance  with  the  requirements  of  the 
law,  necessary  to  effect  the  increase  or  redaction  of  the  capi- 
tal stock  of  the  defendant,  or  to  authorize  the  forfeiture  of 
the  plaintiff^s  stock ;  nor  is  it  indicated  by  any  statement  in 
his  report  that  the  relief  is  granted  because  the  subscription 
agreement  was  fraudulent,  illegal  or  invalid,  for  any  cause 
whatever.  It  appears,  however,  froni  the  opinion  given  by 
him,  on  the  denial  of  a  motion  for  the  dismissal  of  the  com- 
plaint, when  the  plaintiff  rested  his  case,  that  he  considered 
any  plan  or  scheme  by  which  the  actual  amount  of  the  capital 
of  a  company,  incorporated  under  the  act  passed  February  17, 
1848,  entitled,  "  An  act  to  authorize  the  formation  of  corpora- 
tions for  manufacturing,  mining,  mechanical  or  chemical  pur- 
poses" (being  the  act  as  subsequently  extended  in  its  objects, 
under  which  the  defendant  was  incorporated),  is  made  less  than 
the  nominal  amount  thereof,  whether  as  originally  fixed  or  sub- 
sequently increased,  violates  the  spirit  and  policy  of  the  law, 
if  not  the  express  provisions  thereof  applicable  to  the  subject, 
from  its  tendency,  when  carried  out,  to  deceive  the  public 
and  prejudice  the  stockholders  not  assenting  to  it;  and  he 
came  to  the  conclusion,  upon  facts  then  disclosed  in  the  case, 
that  the  scheme  for  the  increase  of  the  capital  stock  of  the 
defendant  was  constructively  fraudulent  as  to  the  public  and 
as  to  all  stockholders  not  assenting  thereto,  and  therefore 
illegal.  He  then  concluded  that  the  plaintiff,  virtually, 
receded  from  the  contract,  by  refusing  to  pay  calls ;  that  it 
was  then  still  executory,  and  that  the  plaintiff  might  repu- 
diate it  and  maintain  an  action  for  the  money  paid  under  it. 
Those  views  were  adopted  by  him  in  his  opinion,  given  on 
rendering  his  final  report  and  decision ;  and  he  therein  fur- 
ther states  that  the  evidence  fails  to  establish  an  actual  intent 
OB  the  part  of  the  defendant  to  defraud ;  and  he  also  exon- 
erates the  plaintiff  from  intentional  fraud  in  his  action  in  the 
advancement  of  the  scheme. 
No  opinion  appears  to  have  been  given  by  the  General  Term 
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on  the  aflSrraance  of  the  judgment  entered  on  the  report  of  the 
referee.  I  will,  therefoi-e,  assume  that  they  adopted  that 
of  the  referee;  and  will,  in  mj  consideration  of  the  case, 
first  examine  it  on  the  assumption  that  the  scheme  for  the 
increase  of  the  capital  stock  and  the  subscription  agreement 
were,  as  correctly  decided  by  the  referee,  illegal,  for  the  rea- 
sons stated  by  him,  and  hereinbefore  referred  to. 

It  is  a  well  settled  principle,  that  where  money  is  paid  br 
one  of  two  parties  to  l!he  other  on  an  illegal  contract,  in  a 
case  where  they  may  be  considered  a&particeps  criminU^  and 
in  pari  delicto^  an  action  cannot  be  maintained  after  the 
contract  is  executed  to  recover  the  money  back  again,  for  in 
pari  delicto  potior  est  conditio  defendantis.  This  is  conceded 
by  the  counsel  of  both  parties,  but  it  is  claimed  on  behalf  of 
the  plaintiff  that  he  was  not  in  pari  delicto  with  the  defend- 
ant. I  do  not  agree  with  him.  It  may  be  conceded  that  the 
parties  were  not  equally  chargeable  with  the  violation  of  the 
law,  or  alike  culpable ;  but  the  plaintiff  was  the  most  in  fault 
He  was,  until  a  short  time  before  the  forfeiture  of  his  new 
stock,  a  trustee  and  vice-president  of  the  defendant,  and  an 
active  participant  and  agent  in  the  origin  and  consummation 
of  the  unlawful  scheme,  in  the  preparation  of  the  subscription 
agreement,  and  in  procuring  signatures  thereto,  and  nothing 
appears  to  have  been  done  for  the  purpose  of  carrying  oat 
those  objects  without  his  approbation  and  consent.  The 
defendant  is  an  artificial  body,  acting  only  as  moved  by  its 
trustees  or  corporators  and  stockholders,  having  no  will  or 
capacity  to  act  except  through  their  action  and  instrumental- 
ity;  and,  although  it  is  liable  for  all  the  legal  consequences 
of  its  transactions,  done  under  their  direction  and  authority, 
it  appears  to  be  a  perversion  of  every  rule  and  principle  in 
determining  the  relative  culpability  or  fault  of  parties,  to  say 
that  a  corporation  thus  acting  and  impelled  to  such  action  is 
more  culpable  than  a  living,  intelligent  trustee,  who  was  a 
party  moving  and  active  in  causing  the  action  to  be  bad ;  and, 
in  this  connection,  I  will  add,  that  the. proposition  or  point  of 
the  plaintiff's  counsel,  that  "the  contract  was  vUravire4^ 
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and,  therefore,  the  corporation  was  the  more  guilty  party,  is 
not  sound.  No  living  or  artificial  body  is  authorized  to  do  an 
illegal  act,  and  an  individual  is  no  less  guilty  in  doing  what- is 
unlawful  than  an  inanimate  or  artificial  bodyderiving its  exist- 
ence from  legislative  action.  The  views  above  expressed 
show  that  there  is  no  color  for  holding  that  the  plaintiff, 
al though  ^r^ic^«  criminis,  was  not  subject  to  the  operation 
and  effect  of  the  principle  referred  to,  on  the  ground  that  he 
was  not  in  p(iri  delicto.  The  referee  did  not  deem  it  neces- 
sary to  consider  that  question,  but  he  based  the  plaintiff's 
right  to  recover  upon  the  ground  (now  relied  on  by  his 
counsel)  that,  after  the  payment  made  by  him,  the  illegal  con- 
tract still  remained  executory.  In  support  of  that  view,  he 
stated  that  the  provisions  of  the  subscription  agreement 
declared  that  a  subscriber  thereto  was  not  entitled  to  a  cer- 
tificate, as  if  for  full  paid  stock,  until  eighty  dollars  on  each  share 
subscribed  for  by  him  had  been  paid,  when  the  stock  should 
draw  dividends,  and  that  interest  was  to  be  paid  by  the 
defendant  on  all  sums  paid  toward  said  stock  up  to  February 
1,  1867.  He  then  added :  "  This  shows,  I  think,  that  when  the 
plaintiff  virtually  receded  from  the  contract,  by  refusal  to  pay 
calls,  the  contract  for  the  new  stock  was  executory,  and  that 
much  remained  to  be  done  to  entitle  the  plaintiff  to  the  stock, 
or  a  certificate  for  it,  as  provided  by  the  agreement,  and  the 
scheme  and  agreement  being  illegal,  while  it  remained  execu- 
tory, the  plaintiff  might  repudiate  it  and  maintain  an  action 
-to  recover  back  all  money  paid  by  him  under  them."  This 
conclusion  cannot  be  sustained.  It  assumes,  as  a  fact,  in 
addition  to  those  referred  to  by  him  as  above  stated,  that  the 
plaintiff  had  refused  to  pay  the  installments  subsequent  to 
the  first  called  for,  because  the  s^id  scheme  and  agreement 
were  illegal,  and  his  refusal  was  to  be  considered  a  repudiation 
of  them.  I  find  nothing  to  warrant  that  assumption.  It 
does  not  appear,  as  I  have  before  stated,  that  the  plaintiff 
assigned,  any  reason  for  such  non-payment ;  and  as  he  has 
never  made  any  offer  to  return  or  surrender  his  receipt  for 
what  he  had  paid,  which  stated,  in  addition  to  the  fact  of  the 
SicKKis —  Vol.  XIL  67 
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payment,  that  the  stock  was  standing  in  his  name  on  the 
books  of  the  company,  the  inference  is  more  reasonable 
and  jnst  to  him  that,  losing  faith  and  confidence  in  the  specu- 
lation, he  preferred  to  abandon  it  and  lose  what  already  had 
been  invested,  than  run  the  risk  of  a  greater  loss  by  paying 
any  more  money  on  or  under  the  snbscription  payable  by 
him.  Nor  is  it  correct  to  say  that  the  contract  "  remained 
executory,"  when  there  was  a  default  in  responding  to  the 
calls,  by  reason  of  which  the  stock  was  forfeited.  It  is  true, 
that  it  had  not  been  wholly  executed,  but  it  was  not  entirdy 
executory,  and  there  is  no  more  reason  for  relieving  a  party 
from  the  consequence  of  a  partial  than  there  is  of  an  entire 
performance  of  an  illegal  agreement,  and  there  is  no  principle 
on  which  a  distinction  can  be  made.  The  illegality  taints  or 
affects  the  entire  contract,  and  neither  party  can  invoke  tlie 
interference  or  aid  of  the  court  for  relief  from  what  he  has 
done  under  it.  It  leaves  both  parties  where  it  finds  them. 
This  question  was  considered  by  the  Supreme  Court  in 
Perkins  v.  Savage  (15  Wend.,  412).  That*  was  an  action  of 
assumpsit  for  the  recovery  from  the  defendant  of  $500  spe- 
cified in  a  receipt  given  by  him  to  the  plaintiff,  and  for  which 
it  was  claimed  that  the  defendant  should  account  to  him. 
The  case  appears  to  be  so  similar  to  the  present,  in  the  mate- 
rial points  involved  and  decided  therein,  that  I  deem  it  usefol 
to  make  a  particular  reference  to  the  statement  of  facts  set 
forth  in  the  report  of  it.  After  the  introduction  of  the 
receipt  in  evidence,  which,  the  circuit  judge  ruled,  on  amotion 
for  a  nonsuit,  bound  the  defendant  to  account  to  the  plaintif 
for  the  said  sum,  the  defendant,  as  the  case  states,  ^'offered 
to  prove  that  the  $500  specified  in  the  receipt  was  the  balance 
of  $3,000  received  by  him  from  the  plaintiff  for  the  purpose 
of  enabling  him  to  subscribe  for  stock  of  the  Utica  and 
Schenectady  Railroad  Company  on  the  opening  of  books  for 
subscription  to  the  stock  of  the  company,  which  subscriptions 
were  to  be  made  in  the  name  of  the  defendant  and  in  the 
names  of  such  other  persons  as  he  should  procure  to  sub- 
scribe, but  for  the  benefit  of  the  plaintiff  to  whom  the  stock. 
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which  should  be  apportioned  by  the  commissioners  to  the 
defendant  and  to  snch  persons  as  he  should  procure  to  sub- 
scribe, should  be  transferred  immediately  after  snch  appor- 
tionment ;  and  that,  in  pursuance  of  such  agreement,  various 
subscriptions  were  made,  and  procured  to  be  made,  by  the 
defendant,  and  that  the  stock  apportioned  upon  such  sub- 
scription had  been  transferred  to  the  plaintiff,  leaving  the 
$600  specified  in  the  receipt  unaccounted  for  by  the  defend- 
ant to  the  plaintiff.  Part  of  the  evidence  offered  consisted 
of  letters  from  the  plaintiff  to  the  defendant." 

The  counsel  for  the  plaintiff  objected  to  the  introduction 
of  such  evidence  and  the  judge  rejected  it,  "  deciding  that  it 
was  inadmissible,  that  the  evidence  would  not  show  a  trans- 
action prohibited  by  law  or  a  transaction  so  far  illegal  or 
improper  as  to  preclude  the  plaintiff  from  recovering  back 
the  money  advanced  to  the  defendant.'' 

The  jury,  thereupon,  rendered  a  verdict  in  favor  of  the 
plaintiff.  A  new  trial  was  granted  by  the  Supreme  Court, 
Nelson,  J.,  giving  the  opinion.  He  concludes,  after  a  refer- 
ence to  and  examination  of  several  authorities,  with  this 
remark:  "The  cases  abundantly  show  the  contract  under 
consideration  to  be  illegal,  whether  considered  a  violation  of 
a  positive  provision  of  the  statute  or  of  the  spirit  and  policy 
of  it,"  and  with  the  declaration  that  the  action  could  not  be 
sustained.  The  result  of  the  opinion  and  decision  is  briefly 
stated  in  the  head-note  of  the  case  in  these  terms :  "  Where 
a  contract  is  entered  into  between  two  parties,  the  object  of 
which  is  to  violate  the  provisions  or  the  spirit  and  policy  of 
a  public  statute,  and  one  pays  money  in  furtherance  of  such 
contract  and  the  contract  is,  in  part,  executed  by  the  accom- 
plishment, in  part,  of  the  original  design,  leaving,  however, 
a  portion  of  the  money  advanced  unexpended,  an  action  will 
not  lie  to  recover  back  the  unexpended  balance."  One  of 
the  cases  cited  by  the  learned  judge  was  that  of  Bell  ex 
parte  (1  M.  &  S.,  761),  in  which  Lord  Ellenbobough,  after 
referring  to  the  facts  therein,  said :  "  This  is  clearly  an 
attempt  to  recover  back  money  advanced  for  the  furtherance 
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and  in  the  very  execution  of  an  illegal  contract,"  and  held 
that  it  was  not  recoverable.  This  principle  is  also  declared 
by  Lord  Kenton,  in  Howson  v.  Hancock  (8  Term,  575). 
He  there  says :  "  No  case  can  be  found  where,  when 
money  has  been  actually  paid  by  one  of  two  parties  to  the 
other,  upon  an  illegal  contract,  both  being paHic^  criviinis^ 
an  action  has  been  maintained  to  recover  it  back  again." 
And  that  language  was  adopted  by  Chief  Justice  Sayagb  in 
Burt  V.  Place  (6  Cow.,  431) ;  and  he  added :  "  This  doctrine 
has  been  since  repeatedly  recognized,  and  I  know  of  no 

.  case  containing  a  contrary  doctrine." 

The  authorities  relied  on  by  the  appellant  to  show  that 
he,  by  his  refusal  to  make  further  payments,  was  entitled, 
to  recover  where  there  has  been  a  rescission  of  the  con- 
tract, when  still  executory  (supposing  that  under  considera- 
tion to  be  such),  on  the  principle  that  a  party  can  avail 
himself  of  a  locua  penitentiae  to  retrace  his  steps  and 
disaffirm  the  unlawful  agreement,  has  no  application  to 
this  case^     The  recovery  in  some  of  the  cases  dted  was 

,  permitted  on  the  ground  that  the  contracts  were  wager 
or  gambling  contracts,  or  of  that  character  where  the 
benefit"  to  be  received  by  the  party  paying  the  money 
was  dependent  on  a  future  contingent  event,  not  under 
the  control  of  the  party  to  whom  the  payment  was  made, 
or  capable  of  performance  by  his  own  act.  And  the  claim 
to  recover  back  the  money  paid,  or  the  deposit,  as  it  k 
termed  in  some  of  the  cases,  was  made  before  the  event  con- 
templated had  happened.  In  other  cases,  the  parties  stood 
in  such  a  relation  that  one  was  considered  to  have  paid  his 
money  under  oppression  or  extortion,  or  some  other  circum- 
stance, showing  an  inequality  of  position,  by  reason  of  which 
an  improper  influence  or  control  was  presumed  to  have  been 
exercised  over  him  by  the  other  party;  and  the  rest  were 
cases  where  the  illegality  of  the  contract  arose  from  a  positive 
prohibition  of  law  imposed  on  one  of  the  parties  to  it.  Such 
were  the  .  cases  of  Schermerhom  v.  Talman  (14  N.  Y.,  93) ; 
Tracy  v.  Talmage  (id.,  162),  and  Curtis  v.  Leavitt  (15  id.,  9), 
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and  The  Oneida  Bank  v.  The  Ontario  Bank  (21  id.,  490, 
etc.),  cited  by  the  referee  in  one  of  his  opinions.  And  such  is 
the  case  of  White  v.  FranJdin  Bank  (22  Pickering,  189,  etc.). 
The  parties  in  those  cases  were  not  considered  as  inpari  delicto. 
We  have  not  been  referred  to  any  authority,  nor  have  I  found 
any,  where  money,  paid  in  part  performance  and  in  further- 
ance of  an  illegal  contract,  has  been  recovered  back,  where 
both  parties  were  particeps  criminis  and  in  pari  delicto,  and 
where  its  execution  was  in  the  control  of  the  contracting 
parties  themselves.  There  are,  I  concede,  dicta  and  declara- 
tions, in  some  of  the  elementary  works,  where  the  contrary 
rule  or  principle  ie,  apparently,  laid  down  without  limitation 
or  restriction ;  but  it  will  be  found  that  the  cases  cited  to 
support  them  are  of  the  nature  or  character  to  which  I  have 
above  referred,  and  do  not  sustain  the  proposition  or  princi- 
ple that  a  party  to  an  illegal  contract,  capable  of  execution 
by  the  acts  of  the  parties  and  in  which  he  is  in  pari  delicto, 
can,  after  part  performance  and  execution,  on  a  refusal  by 
him  to  fulfill  and  perforin  what  remains  to  be  done,  revoke 
and  nullify  what  has  been  actually  performed,  and  from  which 
he  sought  or  expected  to  derive  benefit  and  advantage,  and  in 
fact  may  have  done  so,  and  claim  a  restoration  or  compensa- 
tion therefor  from  the  other  party,  on  the  pretext  or  ground 
that  he  has  become  repentant  of  his  conduct  at  the  particu- 
lar time,  when  he  is  required  by  the  terms  of  his  contract  to 
do  some  further  act  which,  most  probably,  his  interest  or 
want  of  means,  or  apprehension  of  loss  from  its  further 
prosecution  induces  him  to  repudiate.  A  mere  refusal  or 
neglect  to  fulfill  is  not  per  ae  evidence  of  repentance,  nor 
does  it  raise  a  presumption  that  an  entire  fulfillment  of  a 
contract  in  violation  of  a  law  or  of  public  policy,  deliber- 
ately entered  into  and  partially  executed,  is  withheld  or 
refused  by  a  respect  and  regard  for  law  and  the  public  wel- 
fare. The  distinction  to  which  I  have  referred,  where 
parties  are  inpari  delicto,  and  where  they  are  not,  and  in  the 
cases  where  a  recovery  has  been  allowed,  is  recognized  in  the 
opinion  of  Leonard,  C,  in   The  Saratoga  County  Bank  v. 
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JUng  (44  N.  Y.,  87,  et  seq.).  And  the  rale  disdngaiehing 
between  executory  and  executed  contracts  is  referred  to  by 
Wagner,  J.,  in  Adams  JSxspress  Company  v.  Reno  (48  Mo., 
267),  cited  by  the  appellant.  He,  after  speaking  of  the  eon- 
tract  which  was  the  subject  of  discussion  therein,  but  which 
was  wholly  unexecuted,  as  void  against  public  policy  and 
incapable  of  enforcement  by  the  courts,  says  that,  "where 
parties  have  been  guilty  of  turpitude  in  entering  into  illegal 
agreements,  or  have  performed  acts  which  are  stigmatized  as 
against  public  policy,  the  courts  of  the  country  furnish  them 
no  redress ;  but,  if  propositions  have  been  made  contemplat- 
ing such  purposes,  but  nothing  has  been  done  to  finally 
accomplish  or  consummate  them,  they  stand  in  a  very  different 
attitude.  The  moral  stain  has  not  attached,  and  the  guilt  has 
not  been  carried  out ;  and,  although  these  remarks  are  fol- 
lowed by  the  general  statement  that  the  doctrine  applies 
solely  to  executed  contracts,  his  meaning,  construed  in  con- 
nection with  the  context,  shows  that  he  intended  it  to  apply 
to  those  partly  as  well  as  those  entirely  executed. 

I  will  conclude  the  examination  of  the  branch  of  the  case 
now  under  consideration,  by  the  citation  of  the  principle  appli- 
cable to  contracts  of  a  fraudulent  or  illegal  character,  declared 
by  Chief  Justice  Mellen,  in  a  well  reasoned  opinion,  in  the 
case  of  Smith  v.  Huljhs  (1  Fairf.  [10  Me.],  at  76),  which  was 
approved  by  Chancellor  Walworth  in  his  opinion  delivered 
in  NeLlls  v.  Ctark  (4  Hill,  429).  It  is  in  the  following  terms: 
*'  There  is  a  marked  and  settled  distinction  between  executory 
and  executed  contracts  of  a  fraudulent  or  illegal  character. 
Whatever  the  parties  to  an  action  have  executed  for  fraudulent 
or  illegal  purposes,  the  law  refuses  to  lend  its  aid  to  enable 
either  party  to  disturb.  Whatever  the  parties  havefraudnlently 
or  illegally  contracted  to  execute,  the  law  refuses  to  compel 
the  contractor  to  execute  or  pay  damages  for  not  executing, 
but  in  both  cases,  leaves  the  parties  where  it  finds  them. 
The  object  of  the  law  in  the  latter  case  is,  as  far  as  possible, 
to  prevent  the  contemplated  wrong ;  and,  in  the  former,  to 
punish  the  wrong-doer  by  leaving  him  to  the  consequences  of 
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his  own  folly  or  miscondact."  By  the  application  of  that 
principle  to  the  present  case,  the  plaintiff,  on  the  one  hand, 
is  prohibited  from  recovering  the  sum  he  has  paid,  and  the 
defendant  coald  not  have  recovered  the  unpaid  balance  on  the 
subscription  payable  by  him. 

I  will  now  briefly  consider  the  case,  on  the  assumption  that 
the  contract  was  valid,  as  there  seems  some  color  for  holding 
by  the  opinion  of  Leonard,  P.  J.,  in  Otter  v.  Brevoort 
Petrolewnh  Company  (50  Barb.^  255).  Whatever  rights 
the  plaintiff  acquired  under  it  were  lost  by  the  forfeit- 
ure of  his  stock,  on  his  failure  and  default  in  making  the 
second  and  subsequent  installments  previously  called  for ;  and, 
by  the  terms  of  the  subscription,  the  subscribers  agreed  to 
forfeit  to  the  company  all  sums  tliat  they  had  paid  on  the 
stock  subscribed  for,  and  the  act  under  which  the  defendant 
was  organized  also  authorized  such  stock,  and  all  previous 
payments  made  thereon,  to  be  forfeited  on  a  &ilure  to  pay 
any  installment.  There  is  no  question  as  to  the  regularity  or ' 
legality  of  the  proceeding  of  the  defendant  in  declaring  such 
forfeiture.  The  plaintiff  thereupon  ceased  to  have  any  rights 
or  interest  in  the  company,  and  consequently  could  claim  no 
benefit  from  the  subsequent  reduction  of  the  capital,  and  the 
resolution  authorizing  an  adjustment  and  settlement  to  be 
made  with  the  owners  or  holders  of  the  new  stock  for  the 
cancelment  thereof.  If  it  were  otherwise,  he  states  in  his 
complaint  that  he  never  made  any  demand  for  the  coupon 
bonds,  which  were  authorized  to  be  issued  and  given  for  the 
purpose  of  such  adjustment.  It  may  be  proper  to  add,  that 
the  reduction  of  the  stock  was  not  a  rescission  or  revocation 
of  the  vote  for  its  increase,  nor  of  the  subscription.  The  act 
of  1848,  above  referred  to,  expressly  authorized  a  reduction 
of  the  capital  by  companies  organized  under  it,  on  the  terms 
and  conditions  therein  specified ;  and  that  of  the  defendant 
was  made  under  and  in  pursuance  of  such  authority.  The 
proceeding  was  based  on  the  assumption  and  recognition  of 
the  validity  of  the  previous  increase,  and  gave  no  right  or 
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any  claim  for  the  repayment  of  the  moneys  paid  toward  sach 
increase. 

It  follows,  from  these  considerations,  that  the  referee  erred 
in  deciding  that  the  plaintiff  was  entitled  to  a  recovery,  and 
the  judgment  entered  on  his  report,  and  that  of  the  General 
Term  in  affirmance  thereof,  must  both  be  reversed,  and  a 
new  trial  must  be  ordered,  with  costs  to  abide  the  event. 

Eetnolds,  G.  I  find  it  difficult  to  see  npon  what  principle 
the  referee  gave  judgment  for  the  plaintiff  in  this  action. 
His  opinion  shows  that  the  operations  of  the  defendant  to 
increase  its  capital  stock  were  all  illegal  and  frandnlcnt  in 
every  form,  and  that  the  plaintiff  was  the  inventor  and  pro- 
moter of  the  fraud,  and  the  evidence  in  this  respect  justifies 
the  conclusion.  The  defendant,  being  a  corporation,  is  an 
intangible  thing,  incapable  of  thought  or  action,  except  that, 
in  the  fiction  of  the  law,  it  may  acquire  rights,  or  incur 
responsibilities,  as  those  who  are  appointed  to  control  it  may, 
in  their  judgment,  determine.  In  this  case  the  plaintiff  was  a 
corporator,  a  trustee,  and  the  vice-president  of  the  defendant's 
company  when  the  various  transactions  were  had  now  in 
controversy.  There  appears  to  be  no  ground  for  recovery, 
upon  the  assumption  that  the  effort  of  the  defendant  to 
increase  its  stock  was  valid.  The  judgment  must  have  pro- 
ceeded upon  the  ground,  and  it  is  so  argued  by  counsel  for 
the  plaintiff^  that  all  proceedings  had  in  that  regard  were 
illegal,  fraudulent  and  void.  We  now  assume,  as  we  most  do, 
that  such  is  the  fact,  and  add,  as  is  also  the  fact,  that  the 
plaintiff  was  the  orginator,  advocate  and  party  to  the  fraud. 

It  is  very  obvious,  from  the  whole  case,  that  the  dividend 
sought  to  be  recovered  in  this  action  was  declared  in  aid  of 
the  unlawful  effort  to  increase  the  capital  stock  of  the  corpo- 
ration, and  was  employed  as  a  part  of  the  means  by  which 
the  illegal  transaction  was  to  be  consummated.  While  the 
findings  of  the  referee  are  not  very  explicit  upon  any  subject, 
it  is  quite  apparent  from  the  evidence,  that  the  dividend  would 
not  have  been  then  declared,  except  with  reference  to  the 
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increase  of  the  capital  stock  under  the  scheme  invented  by  the 
plaintiff.  The  incident  is  very  striking,  that  the  dividend  of 
twenty  per  cent  represents  the  exact  difference  between  the  par 
valae  of  the  increased  stock  and  the  sum  to  be  actually  paid 
for  it.  It  cannot,  I  think,  be  doubted,  that  the  dividend  was 
made  in  aid  of  the  illegal  scheme  to  increase  the  capital  stock 
of  the  corporation,  and  it  may  be  unfortunate  for  the  plaintiff, 
that  his  action  is  brought  to  recover  the  exact  amount  of 
that  dividend  declared  upon  the  stock  of  Sheehan,  bor- 
rowed of  him  for  the  purpose  of  furthering  the  unlaw- 
ful increase  of  the  capital  stock  of  the  defendant.  I  do  not 
think  it  of  much  consequence  to  the  present  question  that 
the  defendant  abandoned  the  effort  to  increase  its  stock 
as  originally  proposed  by  the  plaintiff.  The  infirmity,  if 
there  be  any  in  the  plaintiff*s  case,  is,  that  he  was  a  party  to 
an  illegal  transaction,  and  the  money  sought  to  be  recovered 
was  connected  with  the  illegality,  and  intended  to  aid  in  pro- 
moting the  fraudulent  enterprise.  It  is  urged,  on  behalf  of 
the  plaintiff,  that  he  was  not  in  pari  delicto ;  that  the 
corporation  was  the  more  guilty  party ;  that  he  was  but  one 
of  a  number  of  directors  and  did  not  control  the  action  of  the 
company,  and  that  he  repented  in  due  season.  I  find  it  diffi- 
cult to  see  the  force  of  this  argument.  He  was  one  of  several 
officers  of  a  corporation  engaged  in  an  illegal  act,  and  he  may 
be  no  worse  off  in  the  law,  even  if  he  was  the  inventor  of 
the  illegal  scheme,  but  he  was  in  complicity  with  all  his  asso- 
ciates in  the  direction  of  the  corporation.  The  invisible  and 
intangible  legal  existence,  called  the  corporation,  had  neither 
body,  soul  or  sense,  and  in  itself  was  utterly  incapable  of  con- 
ceiving a  fraud  or  doing  an  illegal  act.  It  could  only  be 
moved  to  wrong  by  the  acts  of  its  managers,  and  if  they  all 
concocted  or  connived,  and  sought  to  consummate  an  illegal 
transaction,  they  all  come  within  the  unbending  rule  that 
every  court  declines  to  give  its  aid,  in  any  form,  to  parties 
thus  conditioned,  either  to  enforce  an  executory  contract  or 
disturb  one  executed.  Such  parties  are  left  in  the  position 
they  have  placed  themselves.  It  is  said  the  plaintiff  repented 
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in  season.  Repentance  for  transgression  of  any  kind  is 
always  to  be  commended^  but  in  cases  like  this  the  coarts  do 
not  accept  it  to  relieve  the  sinner.  If  he  has  been  concerned 
in  an  illegal  enterprise,  abhon*ed  by  the  law,  and  parted  with 
his  money  on  such  a  hazard,  no  amount  of  repentance  will 
induce  a  court  to  give  its  aid  to  rescue  it  from  the  toils  by 
which  it  is  detained.  The  learned  counsel  for  tlie  plaintiff 
obviously  felt  the  force  of  this  rule  of  law,  when  he  so^ested 
that  the  corporation  was  the  more  guilty  party.  No  guilt  can 
be  imputed  to  the  corporation,  save  that  imposed  by  the 
plaintiff  and  his  associates.  And,  again,  it  is  said  that  the 
plaintiff  rescinded  his  illegal  contract  and  was  entitled  to 
recover  back  what  he  had  paid.  There  is  no  such  rule  in  a 
case  like  this.  A  party  defrauded  may,  on  the  discovery  of 
the  fraud,  rescind  a  contract  to  recover  back  what  he  has  paid 
upon  it.  But  one  of  several  parties  to  a  fraud,  after  he  has 
parted  with  his  money  to  promote  the  fraudulent  scheme, 
may  not,  at  any  time,  rescind  and  recover  it  back. 

As  before  suggested,  it  is  very  earnestly  insisted  that  in  this 
case  tlie  plaintiff's  illegal  contract  remained  executory,  and 
that  he  rescinded  or  repented  in  due  time  before  it  was  com- 
pletely executed,  and  was  therefore  entitled  to  recover  back 
so  much  as  he  had  already  paid  in  furtherance  of  the  ill^al 
transaction.  I  am  quite  aware  that  cases  can  be  found  in  the 
hooks  where  this  distinction  has  been  acted  upon,  but  they 
will  be  found,  on  examination,  mainly  exceptional  in  their 
character.  In  our  law,  the  general  rule  is,  that  no  court  will 
give  its  aid  to  any  party  engaged  in  an  illegal  transaction,  to 
recover  anything  which  has  been  devoted  to  such  a  purpose. 
Where  the  illegal  and  immoral  scheme  has  been  fully  con- 
summated, no  one  doubts  the  application  of  the  rule.  It  has 
been,  however,  and  is  now  suggested,  that  if  a  party  only  goes 
half  way  and  then  repents,  he  may  have  relief  in  the  courts, 
on  the  ground  of  his  repentance,  before  the  eleventh  hoar 
This  view  can  only  proceed  upon  the  ground  that  the  law 
indulges  in  some  mathematical  exactness  in  the  degrees  of 
criminality,  and  that  the  smaller  sinner  may  be  saved,  while 
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the  larger  one  meets  with  a  different  destiny.  It  therefore 
appears  to  me  that,  in  cases  like  the  one  at  bar,  tliere  can  be 
no  logical  or  legal  distinction  made  between  a  contract  execu- 
tory or  executed,  as  I  think  my  brother  Lott  has  shown  by  a 
special  reference  to  adjudged  cases,  which  I  do  not  think 
necessary  now  to  review  or  consider.  The  principle  which 
underlies  the  whole  question  is,  to  my  mind,  very  apparent. 
We  are  referred  to  cases  where  corporations  have  done  acts, 
such  as  the  making  of  contracts,  and  the  issuing  of  bills  as 
money,  entirely  beyond  their  authority,  but  in  fact  prohibited 
by  positive  law,  and  where  a  remedy,  by  third  parties,  has 
been  had  against  them  in  the  conrts;  but  they  give  no  support 
to  the  plaintijQTs  claim  in  this  case,  for  here  the  illegal  or 
guilty  act  of  the  corporation  was  also  the  illegal  or  guilty  act 
of  the  plaintiff,  by  whom,  with  his  associates,  the  corporation 
was  debauched.  The  case  of  Thomas  v.  The  City  of  Rich' 
mond  (12  Wallace  [U.  S.],  349)  was  a  case  where  a  third  party 
had  received  bills,  issued  as  currency  in  violation  of  law,  and  the 
plaintiff  was  not  permitted  to  recover.  Mr.  Justice  Bbadly, 
in  that  case,  says  (p.  356) :  ^^  The  issuing  of  bills  as  a  currency 
by  such  a  corporation,  without  authority,  not  only  contrary  to 
positive  law,  but,  being  xdtra  viresy  is  an  abuse  of  the  public 
franchises  which  have  been  conferred  upon  it ;  and  the  receiver 
of  the  bills,  being  chargeable  with  notice  of  the  wrong,  is 
i/njHiri  delicto  with  the  officers  and  should  have  no  remedy, 
even  for  money  had  and  received,  in  which  he  has  aided  in 
inflicting  the  wrong.  The  protection  of  public  corporations, 
from  such  unauthorized  acts  of  their  officers  and  agents,  is  a 
matter  of  public  policy  in  which  the  whole  community  is  con- 
cerned, and  those  who  aid  in  such  transactions  must  do  so  at 
their  peril."  It  need  not  be  suggested  with  how  much  greater 
force  this  doctrine  applies  against  one  of  the  guilty  officers  of 
the  corporation.  Without  pursuing  the  subject  further,  I  think 
the  judgment  of  the  court  below  should  be  reversed  and  a 
new  trial  granted. 
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DwiGHT,  C.  (dissenting).  The  questions  in  this  case  arise 
under  the  provisions  of  the  manufactnriug  act  of  184S, 
chapter  40,  and  amendatory  acts,  relative  to  subscriptions 
for,'  and  the  increase  of,  capital  stock.  The  fourteenth  section 
of  the  act  asserts  that  nothin^:  but  monev  shall  be  considered 
as  payment  of  any  part  of  the  capital  stock.  The  eleventli 
section  provides  that  where  the  original  stock  is  made  and 
paid  in,  a  certificate  to  that  effect  is  to  be  made.  The  tenth 
section  declares  that  the  stockholders  shall  be,  severally,  indi- 
vidually liable  to  creditors,  till  the  whole  amount  of  capital 
stock  fixed  by  the  company  shall  be  paid  in.  The  twentv- 
second  section  provides  a  mode  of  increasing  the  capital 
stock,  and  requires  that  a  certificate  shall  be  filed  showing  a 
compliance  with  the  provisions  of  the  act,  the  amount  of 
capital  actually  paid  in,  the  amount  to  which  the  capital 
stock  shall  be  increased  or  diminished,  and  the  business  to 
which  the  capital  is  to  be  applied.  When,  this  is  done,  the 
company  is  entitled  to  the  privileges  and  benefits  and  subject 
to  the  liabilities  of  the  act.  Collating  all  the  provisions  of 
the  statute,  it  is  manifest  that  it  was  the  intent  of  the 
legislature,  both  as  to  the  originally  subscribed  stock  and  as 
to  its  increase,  that  the  whvle  amount  should  be  paid  in,  and 
that  it  should  all  be  paid  in  cash,  except  so  far  as  such  pay- 
ment is  dispensed  with  under  the  terms  of  chapter  333,  of 
the  Laws-  of  1853  where  there  is  a  purchase  made  by  means 
of  stock  of  mines,  manufactories  and  other  property  neces- 
sary for  the  company's  business. 

Notwithstanding  these  provisions,  the  trustees  of  the  com- 
pany, defendant  in  the  present  case,  resolved  January  lltfa^ 
1866,  that  its  capital  stock  be  increased  $200,000,  for  the 
purpose  of  building  a  glass  factory  to  make  bottles  to  be 
used  in  their  business,  and  for  a  working  capital,  and  that 
each  stockholder  be  allowed  to  take  one  share  of  stock  for 
every  five  shares  he  then  held,  and  that  when  he  paid  eighty 
dollars  on  each  share  of  $100,  the  defendant  would  issue  him 
a  certificate  for  full  paid  stock.  This  resolution  was  ratified 
at  a  meeting  of  stockholders,  held  February  8,  1866,  by  a 
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very  large  majority.  The  board  of  trustees  on  the  same  day 
made  a  call  of  twenty  per  cent,  giving  the  privilege  to  each 
stockholder  to  take  his  proportionate  part  of  the  stock  on 
or  before  February  twentieth,  provided  that  he  paid  twenty 
dollars  on  each  share  —  otherwise  his  claim  to  the  stock 
should  be  forfeited.  Another  resolution  was  passed  on  the 
same  day  allotting  such  stock  as  was  not  taken  by  any  share- 
holder under  the  former  resolution,  to  such  other  shareholder 
as  might  take  it  and  pay  a  specified  sum  within  a  prescribed 
time. 

A  subscription  agreement  was  also  drawn,  bearing  the 
same  date  (February  eighth),  binding  subscribers  to  take  stock 
and  pay  eighty  dollars  per  share,  in  installments  as  called  for 
by  the  directors,  and  on  failure  to  pay  for  sixty  days,  to  submit 
to  a  forteiture.  The  defendant,  in  turn,  agreed  to  pay  interest 
on  sums  paid  to  February  1,  1867,  and  whenever  eighty 
dollars  a  share  had  been  paid  to  issue  a  certificate  for  full 
paid  stock,  and  the  holder  of  that  stock  was  to  be  treated  in 
all  respects  as  though  he  was  a  holder  of  full  paid  stock. 
Under  this  agreement,  one  C.  Sheehan  subscribed  for  699 
ahares  of  this  stock,  for  the  plaintiffs  benefit.  The  latter 
paid,  in  a  mode  to  be  hereafter  considered,  the  first  call  of 
twenty  per  cent,  and  received  from  the  defendant's  secretary 
a  receipt,  dated  February  twentieth,  stating  that  this  sum 
bad  been  paid,  amounting  to  $13,980,  on  699  shares  of  stock 
standing  in  plaintifiTs  name,  as  being  the  first  installment  of 
twenty  per  cent. 

Under  this  state  of  facts,  it  is  claimed  by  the  plaintiff  that 
this  transaction  was  illegal,  as  subverting  the  policy  of  the 
statute  already  considered,  and  that  as  the  contract  had  not 
been  fully  performed,  it  was  still  executory  in  its  nature. 
There  was  thus  a  locus penitentiae  on  the  part  of  the  plain- 
tifl^,  and  he  might  recover  back  his  money.  It  may  be  that 
this  is  true ;  but  the  more  correct  principle  seems  to  be,  that 
it  is  a  contract  ultra  vires^  or  beyond  the  capacity  of  the 
corporation  to  make.  In  other  words,  it  is  no  contract.  The 
rule  that  illegality  is  a  defence  to  an  action  on  a  contract^ 
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presupposes  that  without  that  element  it  is  a  coDtract,or 
made  by  parties  capable  of  contracting.  Where  there  is  no 
capacity  to  contract,  a  party  may  recover  back  money  paid 
on  the  bare  ground  of  failure  of  consideration. 

It  is  a  general  rule  of  corporation  law  that  payment  for 
original  stock  on  a  subscription  must  be  made  in  money  only. 
{Pittsburg  and  Connellamlle  B.  R.  Co.  v.  Stewartj  41  Penn. 
St.,  54.)  So  it  cannot  issue  such  stock  below  par.  {Neuse  River 
Ifa/o.  Co,  V.  Comra.  of  Newhem^  7  Jones'  Law  [N.  C],  875 ; 
1  Bedf.  on  Railways,  221,  222.)    Much  more  must  this  be  so 
if  the  plain  language  of  the  statute  requires  full  payment  in 
money  as  in  the  present  case.     To  make  a  subscription  valid 
there  must  be  mutuality.     The  criterion  of  the  liability  of  a 
subscriber  is  whether  any  act  has  been  done  by  which  the 
company  could  be  forced  to    receive  him  as  stockholder. 
(^ngell  &  Ames  on  Corporations,  §§  255,  527.)     The  case  of 
Union   Turnpike    Company  v.    Jenkins    (1   Caines,  881 ; 
S.  C,  1  Caines'  Cases  in  Error,  86)  is  much  in  point.    In 
that  case  the  act,  so  far  as  it  affected  the  mode  of  taking 
subscriptions,  was  not  complied  with,  and  the  court  held 
that  there  was  no  consideration   for  the  promise  to  take 
the  stock.     There  was,  in  fact,  no  contract.     This  rule  wa$ 
followed  in  Ribemia  Turnpike   Company  v.  Renderson  (8 
Serg.  &  Rawle,  219).     The  company  could  introduce  no  one 
as  a  member,  except  in  accordance  with  the  act  of  incorpora- 
tion.    If  the  subscriber  got  no  right  which  he  could  have 
enforced  as  against  the  will  of  the  plaintiff,  he  incurred  no 
responsibility.    Unless  the  corporation  is  bound  the  subscriber 
is  not.     (Pittsburg,  etc.,  R.  R.  v.  Stewart,  41  Penn.  St,  54.) 
Where  money  has  been  paid  on  a  contract  that  is  merely  void 
as  distinguished  from  one  that  is  illegal,  it  can  be  recovered 
back.    {Jaques  v.  Ooligk&y  [per  Sir  W.  Blackstonb],  2  W. 
Black.,  1073  ;  Eno  v.  Woodworth,  4  N.  Y.,  249.) 

The  fact  that  the  whole  act  of  the  corporation  is  uUra  viren 
may  be  shown  from  another  point  of  view.  As  soon  as  the 
money  of  the  plaintiff  was  paid  over  to  the  defendant  it  held 
it  in  the  character  of  trustee.     The  ordinary  relation  of  debtor 
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and  creditor  was  not  created,  but  that  of  trustee  and  cestui 
que  trust  The  defendant  could  onlj  ase  the  money  as  increas- 
ing its  capital  stock.  It  is  now  settled  that  a  corporation 
cannot  use  corporate  property  considered  as  trust  funds  in  a 
manner  not  authorized  by  law,  even  with  the  consent  of  the 
cestui  que  trusty  and  that  the  court  will  still  enforce  the 
trust  as  against  the'  corporation.  {Great  Eastern  R.  B.  Co. 
V.  Turner,  L.  R  [8  Ch.  App.],  149.) 

There  is  a  class  of  cases  where  the  courts  have  held  that  a 
subscriber  to  stock  should  not,  so  as  to  afiEect  the  rights  of 
third  persons,  be  allowed  to  make  a  defence  as  against  the 
company  that  there  were  special  arrangements  made  as  to 
taking  stock  which  the  company  had  no  right  or  power  to 
enter  into  and  thus  make  his  subscription  void.  These, 
however,  are  cases  where  the  transaction,  on  its  face, 
appeared  to  comply  with  the  law,  and  there  was  a  secret 
understanding  between  the  corporation  and  the  subscriber 
that  his  subscription  should  not  have  the  effect  which  it 
appeared  to  have.  Though  such  an  arrangement  might  be  a 
fraud  on  other  subscribers,  and  even  relieve  them  if  they 
desired  {N&w  York  Ecchanqe  Co.  v.  De  Wolf,  81  N.  Y.,  273 ; 
1  Redf.  on  Railways,  173),  yet  it  could  not  be  claimed  by  the 
party  who  participated  with  the  corporation  in  the  secret  and 
wrongful  act  that  he  should  be  relieved.  {Preston  v.  Grand 
Collier  Dock  Co ,  11  Sim.,  327 ;  Mangles  v.  Same,  10  id., 
519 ;  Blodgett  v.  MorriU,  20  Vt.,  609 ;  Henry  v.  Vermillion 
B.  R.  Co.,  17  Ohio,  187 ;  White  Mountamts  B.  B.  Co.  v. 
Eastman,  34  N.  H.,  124;  North  Shields  Quarry  Co.  v. 
Davidson,  4  Kay  &  Johns.,  688.)  These  cases  are  governed 
by  the  general  doctrines  of  estoppel  in  pais.  They  are,  in 
the  main,  cases  of  sham  or  colorable  subscriptions,  fraudulent 
as  to  other  subscribers  and  the  public  at  large. 

Nothing  of  this  kind  can  be  urged  in  the  present  case,  as 
the  whole  transaction  appeared  on  the  face  of  the  subscription 
paper,  and  all  the  stockholders  were  made  aware  of  it.  No 
claim  is  made  on  behalf  of  creditors.  Wherever  a  contract 
of  a  corporation  is  ultra  vires  it  is  only  binding  in  favor  of 
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persons  who  may  base  action  on  the  faith  of  it.  Thus  it  has 
been  said,  if  a  railway  company  were  to  contract  for  1,000 
gross  of  green  spectacles  the  contract  would  be  necessarily 
void,  but  if  it  were  to  buy  iron  rails  that  it  did  not  need  the 
contract  might  be  binding  in  favor  of  persons  not  cognizant 
of  the  true  state  of  facts.  (Fry  on  Specific  Performance,  152, 
and  cases  cited.) 

But,  even  if  it  be  conceded  that  there  is  an  element  of  ille- 
gality in  the  case,  it  does  not  follow,  for  that  reason,  that  the 
plaintiff   is,   necessarily,   precluded  from  recovery.      It    is 
undoubtedly  true,  that  wherever  the  recovery  of  the  money 
requires  the  enforcement  by  the  court  of  any  of  tlie  unexe- 
cuted provisions  of   the  illegal  contract,  no  action  can  be 
maintained.    (  Woodworth  v.  Bennett^  43  N.  Y.,  273 ;    Gray 
V.  Hook^  4t  id.,  449.)     But  where  the  action  is  brought  on 
the  theory  of  disafiirmance  of  a  contract  tliat  is  not  yet  fully 
executed,  there  is  a  locus  peniUntide^  and  the  money  paid 
under  the  contract  may  be  recovered  back.    The  rule  is  well 
stated  in  2  Comyn  on  Contracts,  109 :  **  Where  money  has 
been  paid  under  an  illegal  contract,  it  is  a  general  rule  that, 
if  the  contract  be  executed,  and  both  parties  are  in  pari 
delicto,    neither  of  them  can  recover   from  the   other  the 
money  so  paid ;  but  if  the  contract  continues  executory,  and 
the  party  paying  the  money  be  desirous  of  resoinding  it,  he 
may  do  so,  and  recover  back  his  deposit.     And  this  distinc- 
tion is  taken  in  the  books,  namely,  where  the  action  is  in 
affirmance  of  an  illegal  contract ;  and,  clearly,  such  an  action 
can  in  no  case  be  maintained,  but  where  the  action  proceeds 
in  disaffirmance  of  such  a  contract,  and  instead  of  endeavor- 
ing to  enforce  it,  presumes  it  to  be  void,  and  seeks  to  prevent 
the  defendant  from  retaining  the  benefit  which  he  derived 
from  an  unlawful  act,  there  it  is  consonant  to  the  spirit  and  * 
policy  of  the  law  that  the  plaintifi^  should  recover."     {Jaqttes 
V.  Wit/it/y  1  H.  Black.,  67.)     In  accordance  with  tliis  view, 
Lord  Mansfield  said,  in  Walker  v.  Chapman  (LoflPk,  S42) : 
"  There  is  a  great  difference  where  a  party  comes  to  overturn 
an  illegal  contract  and  to  be  relieved  against  it.    He  shall  not 
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be  relieved  if  he  comes  to  take  the  benefit  of  an  illegal  con- 
tract ;  there  he  never  shall  be  relieved,  because,  to  relieve 
him  the  court  must  affirm  the  contract.'?  (P.  345  ;  see,  also, 
Tappenden  v.  RandaU^  2  Bos.  &  Pull.,  467;  Chitty  on  Con- 
tracts, p.  533  ;  White  v.  Franklin  Bank^  22  Pick.,  184; 
Avbert  v.  TFofoA,  3  Taunt.,  277 ;  Bunk  v.  WdLsh,  4  id.,  290 ; 
WiUia^ns  v.  Hedley^  8  East,  380,  n. ;  Hastdow  v.  Jackson^ 
8  B.  &  C,  224.)  The  principle  was  recognized  and  approved 
in  the  case  of  Utica  Insurance  Company  v.  Kip  (8  Cowen, 
20),  though  the  decision  of  the  case  did  not  turn  upon  it. 

The  ground  of  the  doctrine  is  that  the  party,  before  the 
contract  is  wholly  executed,  elects  to  rescind  it.  {Busk  v. 
Walsh^  supra  ;  Ha^tdow  v.  Jaoksany  8  B.  &  C,  p.  224,  per 
Baylby,  J.)  LriTLEDALE,  J.,  Said :  "  If  two  parties  enter 
into  an  illegal  contract,  and  money  is  paid  upon  it  by  one  to 
the. other,  that  may  be  recovered  back  before  the  execution 
of  the  contract,  but  not  afterward."     (P.  226.) 

In  the  present  case  the  contract  remained  in  part  unexe- 
cuted. It  was,  in  the  sense  of  the  cases  above  cited,  ^^  exec- 
utory." There  remained  something  to  be  done  both  on  the 
part  of  the  plaintifiT  and  defendant.  The  plaintifi^  was  still  to 
pay  additional  installments,  and  the  defendant  was  to  give  a 
certificate  of  stock  when  the  eighty  per  cent  was  paid.  A  con- 
tract may  be  partly  executed  and  still  remain  in  part  execu- 
tory, as  where  a  part  is  entirely  performed  and  a  portion  of  the 
price  paid,  and  another  portion  remains  to  be  completed  and 
its  equivalent  consideration  to  be  paid.  So,  it  may  be  exe- 
cuted on  one  side  and  executory  on  the  other,  as  where  one 
of  the  parties,  for  the  sum  received,  agrees  to  do  some  future 
act.  (Story  on  Contracts,  §§  18,  19,  20.)  In  White  v.  Frank- 
lin Ba/nk  {supra)  the  contract  was  regarded  as  executory, 
because  a  sum  of  money  to  be  paid  by  one  of  the  parties  was 
not  yet  due.  (P.  190.)  Here  an  act  remained  to  be  done  — 
the  giving  of  the  certificate.  No  demand  was  necessary  prior 
to  recovery.    (Same  case.) 

The  case  of  Perkins  v.  Savage  (15  Wend.,  414)  is  not 
opposed  to  these  views.  The  head-note  of  the  reporter  ia 
SiCKELS — Vol.  XII.        69 


546       Enowlton  v.  Congress  &  Empibb  Spbing  Co.    [Sept^ 

Difiseiiting  opinion,  per  Dwioht,  C. 

inaccnrate.    A  short  statement  of  the  facts  is,  that  the  plain- 
tiff gave  the  defendant  $3,000  in  fartherance  of  a  scheme  to 
obtain  allotments  of  ^tock  in  a  projected  railway  company,  in 
fraud  of  the  policy  of  the  statute.    The  allotments  were 
made,  the  stock  paid  for,  and  the  certificates  made  o^er  to 
the  plaintiff.    Nothing  whatever  remained  to  be  done  by 
the  defendant  or  plaintiff.    The  former  simply  had  a  saiplus 
in  his  hands  of  $500,  a  portion  of  the  $3,000  which  remained 
unexpended.     The  action  to  recover  this  $500  was  plainly  in 
aflSrmance  of  the  illegal  contract.    If  the  contract  had  been 
legal,  it  would  clearly  have  been  collectible  under  the  contract. 
That  was  wholly  executed.    This  was  the  ground  of  the 
decision  as  stated   by  Nelson,  Ch.  J.,  on  pages  414  and  415 
of  the  report :  ^'  This  is  not  an  attempt  by  the  plaintiff  to 
avail  himself  of  a  locus  penitentiae  to  retrace  his  steps,  and 
disaffirm  an  unlawful  proceeding  while  it  is  yet  executory; 
the  illegal    purpose  or    act    has  been    executed,  and    the 
effect  of  a  recovery  is  to  enable  him  to  realize  a  part  of  the 
fruits  of  it  by  enforcing  a  performance  by  the  defendant" 
The    action    being  thus    brought  in  disaffirmance    of  the 
original  contract,  the  plaintiff  may  recover.    Even  where  the 
illegal  contract  is  executed,  money  may  be  recovered  back  on 
a  ground  which  does  not  involve  reliance  on  the  contract. 
Thus,  in  CatU  v.'Phalen  (2  How.  [U.  S.],  376)  it  was  held, 
that  though  a  lottery  ticket  had   been  sold  contrary  to  law, 
and  a  prize  had   been  awarded  to  a  purchaser,  yet  as  he  had 
obtained   the  prize  through    fraud,   the  money  mig^t  be 
recovered  back  by  the  lottery  dealers.    In  that  case,  the  fraud 
annulled  the  contract,  and  left  the  case  one  simply  of  pay- 
ment without  consideration.    So  in  the  case  at  bar,  the  party, 
by  his  own  act,  before  performance,  rescinds  the  contract,  and 
leaves  the  matter  as  though  the  contract  had  never  existed, 
and  recovers  on  a  similar  principle.    In  other  words,  ill^al* 
ity  is  a  good  ground  for  a  party  to  rescind  a  contract,  while  it 
remains  executory.    This  rule  is  peculiarly  applicable  to  the 
case  of  fiduciary  relations,  such  as  the  present,  or  to  the 
cognate  case  of  partnership.    Thus  it  is  laid  down  in  Lindlej 
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on  Partnership,  page  155,  '^  that,  although  the  Bubscribers 
to  an  illegal  company  have  not  a  right  to  an  account  of  the 
dealings  and  transactions  of  the  company,  and  of  the  profits 
made  thereby,  they  have  a  right  to  ha/oe  their  sttbscriptiona 
returned;  and  even  though  the  moneys  subscribed  have  been 
laid  out  in  the  purchase  of  land  and  other  things  for  the  pur- 
pose of  the  company,  they  have  a  right  to  have  that  land  and 
those  things  reconverted  into  money,  and  to  have  it  applied, 
as  far  as  it  will  go,  in  payment  of  the  debts  and  liabilities  of 
the  concern,  and  then  in  repayment  of  the  subscriptions.  In 
such  cases  no  illegal  contract  is  sought  to  he  enforced^  hut^  on 
the  cont/raryy  the  conti/nv^nce  of  what  is  illegal  is  sought  to 
he  j^evented?^  Citing  Sarvey  v.  CaUett  (15  Sim.,  832);  Butt 
V.  Monteaux  (1  K.  &  J.,  98) ;  Sheppa/rd  v.  Oxenford  (id., 
491).  In  the  last  case  the  court  said,  that  the  defendant, 
having  raised  the  question  of  illegality,  could  not  dispute  the 
trust  on  which  he  had  received  the  property.  This  case  was 
one  of  a  joint  stock  company,  and,  in  its  principles,  closely 
resembles  that  at  bar. 

There  is  still  another  reason  why  the  defendant  is  liable, 
even  though  there  was  in  the  transaction  an  element  of 
illegality.  It,  by  its  own  act,  rescinded  the  whole  scheme, 
under  which  the  plaintiff  subscribed  for  its  stock.  It  cannot 
be  supposed  that  he  or  Sheehan  would  simply  have  taken  699 
shares  of  stock  on  the  hypothesis  that  no  more  was  to  be  in 
existence.  It  was  only  as  a  part  of  a  larger  plan,  whereby 
"working  capital"  was  to  be  supplied.  When  the  defendant 
rescinded  its  scheme  for  the  increase  of  stock,  its  action 
related  back  to  its  inception.  Finding  that  the  increase  was 
irregular  and  unauthorized,  it  wisely  determined  to  retrace 
its  steps,  and  to  treat  the  whole  transaction  as  nugatory  and 
void.  Accordingly,  there  never  was  any  stock.  When  a 
corporate  project  is  thus  abandoned,  the  considei;ation  on 
which  any  money  has  been  paid  wholly  fails,  and,  on  general 
principles  of  law,  the  owner  must  be  entitled  to  recover  it. 
It  is  immaterial  that  the  so-called  stock  was  forfeited  for  the 
non-payment  of  calls.    That  forfeiture  was  based  on  the 
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theoiy  that  there  was  stock  in  existence.  When  the  plan 
for  increase  was  abandoned,  the  result  was  that  there 
had  been  no  stock  issued,  and  the  defendant  held  the 
plaintiff's  money  without  consideration.  It  is  true  tliat, 
at  a  meeting  of  stockholders  held  August  7th,  1867,  it 
was  resolved  to  "  reduce  "  the  capital  stock  to  the  original 
amount  of  $1,000,000.  The  whole  transaction,  however, 
shows  that  there  was  no  true  reduction,  since  the  reso- 
lution simply  retired  the  specified  stock,  which  had  appeared 
to  be  added.  If  there  had  been  an  actual  increase  of  stock, 
the  new  would  have  been  mingled  with  the  old,  and 
the  one  would  have  been  reduced  as  much  as  the  other.  The 
fact  that  the  new  stock  was  taken  solely  for  the  purposes  of 
reduction,  shows  that,  in  the  minds  of  the  stockholders,  it 
had  never  been  really  added  to  the  capital,  and  that  instead 
of  a  reduction  of  stock,  there  was  simply  an  abandonment  of 
an  unsuccessful  project.  ^ 

There  is  nothing  in  tlie  point  that  the  plaintiff  participated 
in  the  increase  of  stock  as  a  trustee  or  stockholder  and  is, 
therefore,  precluded  from  questioning  its  validity  in  any 
manner.  The  defendant  is  now  acting  adversely  to  him,  and 
cannot  claim  the  benefit  of  his  acts,  except  by  taking  them 
with  all  their  qualifications.  It  seeks  to  hold  him  as  a  con- 
tracting party,  and  the  transaction  must  have,  as  in  other 
cases,  all  the  elements  of  a  contract. 

The  defendant,  finally,  objects  that  there  was  nothing  pud 
by  the  plaintiff,  It  is  urged  that  the  dividend  was  a  fictitioos 
one,  not  being  based  on  values  in  possession  of  the  defendant 
The  plaintiff  bought  the  dividend  of  Sheehan,  paying  its  fuD 
value.  The  defendant  recognized  the  plaintiff's  title,  and 
treated  him  as  owner.  Moreover,  other  stockholders  received 
from  the  defendant  equivalents  for  their  dividends  in  the 
company2s  bonds,  which  were  subsequently  paid.  It  is  now 
too  late  to  question  the  fact,  that  the  dividend  belonging  to 
the  plaintiff  must  be  regarded  as  money  in  the  possession  of 
,the  defendant  for  the  plaintiff 's  use. 
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The  judgment  of  the  court  below  should  be  affirmed. 
All  concur  for  reversal,  except  Dwight,  C,  dissenting. 
Judgment  reversed. 


The  People  ex  rel.  Sophu.  Cooke  et  al.,  Appellants,  v.  The 
Commissioners  of  Highways  of  the  Town  of  Gbeen- 
BUKGH  et  al.,  Respondents. 

The  provision  of  the  Revised  Statutes  (IRS.,  614,  §  58),  prohibiting  the 
laying  out  of  a  highway  through  a  garden  which  has  been  previously 
cultivated  for  four  years,  does  not  apply  to  all  land  inclosed  with  a 
garden.  The  protection  of  the  statute  extends  only  to  land  which  is 
part  of  a  cultivated  garden,  and  actually  used  as  such. 

Under  the  provision  of  Uie  statute  (chap.  455,  Laws  of  1847),  providing 
that  upon  appeal  from  a  determination  of  commissioners  of  highways  in 
proceedings  for  the  laying  out  of  a  highway,  in  case  of  disability  of  a 
county  judge,  one  of  the  justices  of  the  sessions  shall  appoint  the 
referees,  the  county  judge  has  no  right  to  make  an  order  designating  the 
justice  to  make  the  appointment,  but  such  an  order  being  a  nullity  does 
not  affect  the  validity  of  an  appointment  made  by  the  justice  so 
designated. 

(Argued  May  16, 1874;  decided  September  term,  1874.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  aflBrming  the  pro- 
ceedings for  the  laying  out  of  a  highway  in  the  town  of 
Greenburgh,  Westchester  county,  brought  up  for  review  by 
writ  of  certiorari. 

In  tlie  year  1867,  proceedings  were  regularly  instituted  to 
lay  out  a  highway  in  the  town  of  Greenburgh,  Westchester 
county,  and  the  commissioners  of  highways  laid  out  the  same. 
The  relators,  Amelia  Cook  and  Sophia  Cook,  appealed  from 
the  determination  of  the  commissioners  to  the  county  judge. 
The  county  judge  having  been  counsel  for  the  applicant  for 
the  road,  one  of  the  justices  of  the  sessions  appointed  three 
referees  to  hear  the  appeal.  The  referees  heard  the  appeal 
and  affirmed  the  determination  of  the  commissioners.     The 
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writ  of  certiorari  was  directed  to  the  referees,  commissioneiB 
and  town  clerk,  alleging  that  the  highway  was  laid  oat  through 
their  garden,  and  that  the  referees  were  illegally  appointed. 
Other  facts  appear  in  the  opinion. 

Robert  Cochran  for  the  appellants.  The  commissioners 
had  no  jurisdiction  to  lay  out  the  road  through  land  of  the 
relators,  which  had  been  used  more  than  four  years  prior  to 
the  application  as  a  garden.  {Albany  N.  H.  R,  Co,  v. 
BrowneUj  24  N.  Y.,  345;  People  v.  Kiii^gman^  id.,  559; 
People  V.  Eggleston^  13  How.  Pr.,  123 ;  Harrington  v.  People^ 
6  Barb.,  607 ;  Lansing  v.  Ca^sweUy  4  Paige,  519 ;  -Sb  part^ 
Clapper^  3  Hill,  458  ;  People  v.  Judges  of  Dutchess  Co.j  23 
Wend.,  360.)  The  appointment  of  the  referees  was  prema- 
ture.   (2  R.  8.  [5th  ed.],  403,  §  123 ;  395,  §  71.) 

Odle  Close  for  the  respondents.  The  finding  of  the 
referees  and  the  commissioners  that  no  part  of  the  land  over 
which  the  highway  runs  is  a  garden  is  conclusive-  (Thomp- 
son on  Highways,  162.)  That  portion  of  the  relators'  land, 
not  cultivated  as  a  garden,  although  in  the  same  iuelosare 
with  their  garden,  is  no  part  of  it  within  the  meaning  of  the 
statute  prohibiting  the  laying  out  of  a  highway  through  a 
garden.  {People  ex  rd.  Seward  v.  Hie  Judges  of  Dutchess 
Co.,  23  Wend.,  360;  Snyder  v.  Plass,  28  N.  T.,  465-478; 
Thompson  on  Highways,  161,  162.) 

Eabl,  C.  The  statute  (1  R.  S.,  514)  provides  that  "no 
public  or  private  road  shall  be  laid  out  through  any  orchard 
or  garden  without  the  consent  of  the  owner  thereof,  if  snch 
orchard  be  of  the  growth  of  foiu*  years  or  more,  or  if  such 
garden  has  been  cultivated  four  years  or  more  before  laying 
out  of  such  road,"  and  the  principal  question  to  be  deter- 
mined in  this  case  is  whether  this  provision  has  been  violated. 

A  garden  is  a  piece  of  ground  appropriated  to  the  cultiva- 
tion of  herbs  or  plants,  fruits  and  flowers.  It  is  usually  a 
small  plot  of  ground  near  a  dwelling-house,  and  used  in  con- 


1874.]    Pboplk  ex  rel.  Cookb  et  aL  v.  Com.  of  H'wats.       551 

Opinion  of  the  Commission,  per  Eabl,  G. 

nection  therewitli.  To  have  the  protection  of  this  statute  it 
must  have  been  cultivated  for  four  years.  It  is  not  sufficient 
that  the  land  is  inclosed  with  a  garden,  but  it  must  be  a  part 
of  a  cultvwUed  garden. 

The  plot  of  ground  taken  in  this  case  is  a  small  triangular 
piece,  the  sides  of  which  are  twenty-two,  twenty-three  and 
thirty-one  feet,  on  the  northerly  end  of  a  larger  piece  in  which 
there  is  a  garden.  This  piece  does  not  seem  adapted  to  gar- 
den purposes,  and  is  not  in  any  way  essential  to  the  use  of 
the  remainder  of  the  large  piece  as  a  garden.  The  taking 
of  this  piece  for  the  highway  does  not  interfere  in  any  way 
with  the  use  of  the  remainder  as  a  garden.  The  only  ques- 
tion, therefore,  is  whether  this  small  piece  had  actually  been 
used  as  a  garden  for  four  years.  The  freeholders  who  viewed 
this  road  and  certified  as  to  its  propriety,  the  commissioners  of 
highways,  and  the  referees  appointed  upon  the  appeal,  all 
determined  that  it  was  not  a  garden,  and  as  all  these  officers 
had  the  benefit  of  a  view  of  the  locality,  the  printed  evidence 
showing  the  garden  should  be  quite  clear  before  we  reverse 
their  determination,  particularly  after  it  has  been  affirmed  at 
General  Term  of  the  Supreme  Court. 

There  was  no  appearance  of  a  garden  there  in  June,  1857, 
when  the  road  was  laid  out,  and  the  evidence  is  far  from  sat- 
isfactory that  this  plot  was  ever  cultivated  as  a  garden,  but 
particularly  so  tbat  it  had  been  thus  cultivated  for  four  years. 
The  decision  of  the  commissioners  and  referees  was,  there- 
fore, in  this  respect,  properly  affirmed. 

It  is  also  objected  that  the  referees  were  not  properly 
appointed.  The  county  judge  having  been  counsel,  and 
being  thus  disqualified,  made  an  order  that  the  appointment 
of  referees  be  referred  to  David  K.  Conklin,  one  of  the  jus- 
tices of  the  sessions  of  the  county.  By  section  8  of  chapter 
455  of  the  Laws  of  1847,  it  is  provided  that,  in  case  of  any 
disability  of  the  county  judge  for  any  cause,  one  of  the  jus- 
tices of  the  sessions  shall  appoint  the  referees.  It  is  com- 
plained here  that  the  county  judge  had  no  right  to  make  an 
order  designating  a  particular  justice  of  sessions  to  make  the 
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appoiatmeut.  This  is  trae ;  all  tbe  county  judge  should  have 
doue  was  to  make  a  certificate  showing  his  disability.  This 
order  was  a  mere  nullity ;  it  did  no  harm.  Oonklin  was 
entirely  qualified,  and,  so  far  as  I  can  discover,  no  complaint 
was  made  against  him.  The  order  did  not  deprive  the  other 
justice  of  his  right  to  act.  The  justice  who  made  it  was 
qualified  to  make  it.  The  appointment  was,  therefore,  valid 
and  regular,  and  furnishes  no  ground  of  error. 

The  judgment  should,  therefore,  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


Mary  L.  Mattison,  Respondent,  v.  The  New  York  Central 

Railroad  Company,  Appellant. 

Plaintiff  was  a  passenger  upon  defendant's  road  from  R.  to  P.,  having  the 
usual  cliecks  for  her  baggage.  On  arrival  at  P.  she  informed  the  bag- 
gage-master at  the  station  that  she  desired  to  leave  her  trunk  for  a  few 
days.  The  baggage-master  replied  that  he  was  not  allowed  to  and 
could  not  keep  baggage  with  the  checks  on;  that  if  she  gave  up  her 
check  the  baggage  would  be  perfectly  safe.  This  she  did  and  the 
trunk  was  left  It  was  subsequently  delivered  to  one  falsely  claiming 
authority  to  receive  it.  In  an  action  to  recover  the  value  of  the  trunk 
and  contents,  Tield  (Dwioht  and  Eabl,  CO.,  dissenting),  that  the  dec- 
laration of  defendant's  agent  was,  in  substance,  a  notification  to  plaintiff 
that  he  was  without  power  to  continue  in  force  the  obligation  of  the 
company  in  respect  to  the  baggage  indicated  by  the  check,  and  the  sur- 
render of  the  check  was,  in  effect,  an  admission  of  the  performance  of 
that  obligation,  i.  «.,  of  the  safe  arrival  and  the  delivery  of  the  bag- 
gage; that,  in  the  absence  of  evidence  tending  to  show  that  the  agent 
had  power  thereafter  to  bind  it  by  a  new  agreement,  or  that  the  com- 
pany had  acquiesced  in  the  exercise  by  him  of  such  power,  and  it 
appearing  that  it  was  in  clear  violation  of  the  regulations  of  the  com- 
pany, defendant  could  not  be  held  liable;  and  that  the  submission  to  the 
jury  of  the  question  as  to  the  authority  of  the  agent  was  error. 

(Argued  May  6,  1874;  decided  September  term,  1874.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  in  favor  of  plaintiff. 
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entered  upon  an  order  denying  a  motion  for  a  new  trial  and 
directing  judgment  upon  a  verdict. 

This  action  was  brought  to  recover  the  vahie  of  a  trunk 
and  contents,  the  baggage  of  plaintiff  while  a  passenger  upon 
defendant's  road,  alleged  to  have  been  lost  through  defend^ 
ant's  negligence. 

In  July,  1866,  the  plaintiff  was  a  passenger  on  one  of  the 
defendant's  cars  from  Rochester  to  Palmyra,  having  purchased 
a  passage  ticket  and  procured  her  baggage  to  be  checked  at 
Rochester.  Upon  her  arrival  at  Palmyra  she  informed  the 
baggage-master  of  the  station  of  her  desire  to  leave  her  trunk, 
and  one  belonging  to  another  person,  at  that  station  for  a  few 
days,  perhaps  two  weeks,  to  which  he  answered  that  '^  he 
could  not  keep  them  only  so  long  with  the  checks  on  ; "  "  that 
they  were  not  allowed  to  keep  baggage  with  checks  on ;.  that 
she  could  not  leave  "  it  and  he  "  could  not  take  it  without " 
she  gave  up  her  check,  he  saying  her  baggage  would  be  per- 
fectly safe  if  she  gave  up  her  check.  She  surrendered  the  check 
to  him  leaving  her  trunk  at  the  depot,  and  did  not  return  again 
to  the  depot  until  the  lapse  of  about  twelve  days,  when  her  bag- 
gage could  not  be  found,  it  having,  as  appeared,  been  delivered 
about  a  week  after  she  left  it  to  a  person  who  fraudulently' 
pretended  she  was  on  a  westward  bound  train  and  wanted  it 
put  on  board. 

Upon  the  trial,  after  proving  these  facts,  plaintiff  rested, 
and  defendant's  counsel  moved  for  a  nonsuit  upon  the  ground, 
in  substance,  that  plaintiff  having  surrendered  her  check  to 
the  agent  he  became  thereby  divested  of  any  authority  from 
the  defendant  to  retain  in  his  custody,  as  the  agent  of  the 
company,  the  baggage  in  question.  The  motion  was  denied 
and  the  defendant  excepted. 

The  defendant  proved  that  when  baggage  was  left  at  that 
station  unclaimed  the  agent  marked  it,  and  at  the  end  of 
twenty-four  hours  reported  it  to  the  general  agent  at  Albany ; 
that  such  baggage  was  kept  in  a  room  provided  by  the  com- 
pany; that  the  baggage-master  sometimes  stored  baggage, 
when  they  had  more  than  they  could  keep,  in  a  little  building 
SicKELS  -  Vol.  XII.      70 
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described  as  an  accommodation  room  for  luggage,  snch  as  rail- 
road and  track-master^s  tools.  It  also  appeared  that,  bj  the 
printed  regulations  of  the  defendant  then,  and  for  many  years 
previous,  publicly  posted  upon  the  outside  of  that  depot,  the 
baggage-master  was  not  allowed  to  store  baggage,  and  that  if 
any  remained  atler  arriving  at  the  place  of  destination  it  was 
at  the  owner's  risk. 

At  the  close  of  the  evidence  defendant's  counsel  again 
moved  for  a  nonsuit  upon  the  ground  before  stated ;  also  that 
it  appeared  that  the  baggage  was  permitted  to  remain  at  the 
defendant's  depot  in  violation  of  its  regulations.  The  motion 
was  denied  and  the  defendant  excepted.  The  court  chaif;ed 
the  jury,  "  that  if  the  trunk  was  retained  simply  under  a  bar- 
gain unauthorized  by  the  company  or  its  express  regolations, 
then  •  the  defendant  is  not  liable,"  but  if  they  suffered  the 
agent  to  go  on  and  do  such  things  as  he  bargained  to  do,  not- 
withstanding the  regulations,  they  are  liable ;  to  this  latter 
proposition  the  defendant  excepted  upon  the  ground  that 
there  was  no  evidence  that  the  defendant  did  suffer  the  agent 
thus  to  go  on.  The  jury  rendered  a  verdict  for  the  plaintiff. 
Exceptions  were  ordered  to  be  heard  in  the  first  instance  at 
General  Term. 

D.  Pratt  for  the  appellant.  Defendant  had  performed  its 
whole  duty  and  plaintiff  should  have  been  nonsuited.  {Rath 
V.  Buf.  and  S.  L.  R.  R.  Co,,  84  N.  Y.,  548.)  The  fact  that 
the  party  who  received  the  trunk  was  not  authorized  to  do  so 
did  not,  of  itself,  constitute  negligence  on  the  part  of  defend- 
ant. {Rothx.  Buff,  a/nd  S.  L.  R.  R.  Co.,  34  N.  Y.,  548; 
Burnett  v.  iT.  Y.  C.  R.  R.  Co.,  45  id.,  190.) 

W.  C.  Ruger  for  the  respondent.  Defendant  was  responsi- 
ble for  the  safe  keeping  of  plaintiff's  baggage,  and  plaintiff^s 
refusal  to  receive  it  at  the  end  of  her  journey  did  not  relieve 
defendant  from  liability,  but  simply  changed  the  degree  of 
responsibility.  (45  N.  Y.,  185 ;  1  Daly,  202 ;  1  Den.,  45.) 
The  question  as  to  whether  there  was  a  delivery  of  the  bag- 
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gage  to  plaintiflF  was  properly  left  to  tlie  jury.  (26  Wend., 
591.)  The  contract  with  the  agent  to  keep  the  trunk  a  few 
days  was  within  the  general  scope  of  the  agent's  apparent 
authority.  (49  Barb.,  149 ;  iT.  Y.  and  N.  H.  R.  B.  Co.  v. 
Kip,  46  id.,  546;  50  id.,  208 ;  49  N.  Y.,  546.)  Neither  a 
common  carrier  nor  other  party  can  limit  its  liability  by  a 
mere  notice,  although  it  be  brought  to  the  knowledge  of  the 
person  intended  to  be  affected  thereby.  (43  N.  Y.,  264 ;  1 
Kern.,  485 ;  48  N.  Y.,  212 ;  19  Wend.,  235.)  Defendant 
was  guilty  of  gross  negligence  in  delivering  the  trunk  to  a 
stranger.  (26  Wend.,  595 ;  42  N.  Y.,  212 ;  9  Barb.,  176 ; 
5  How.,  228 ;  6  Hill,  588 ;  Story  on  Bail.,  §  450.)  The 
agent's  declarations  while  attending  to  plaintiff's  baggage 
were  properly  received  in  evidence.  (49  Barb.,  148 ;  8  N. 
Y.,  497.) 

Gray,  G.  It  is  doubtless  true  that,  although  the  liability 
of  a  common  carrier  ceases  upon  the  failure  of  the  passenger 
to  call  for  baggage  within  a  reasonable  time  after  its  arrival 
at  the  place  of  its  destination,  a  modified  liability,  analo- 
gous to  that  of  a  warehouseman,  continues.  (BumeU  v.  The 
y.  T.  Central  Railroad  Co,,  45  N.  Y.,  184.)  And  this 
upon  the  ground  that  this  modified  obligation  is  incurred  at 
the  time  of  making  the  contract  for  the  transportation  of  the 
passenger  and  baggage  and  is  a  part  of  the  contract  itself, 
and  to  remain  in  force  for  temporary  convenience  arising 
from  such  necessity,  as  sickness  or  accident,  as  will  create  the 
presumption  that  the  occurrence  which  occasioned  its  being 
left  was  within  the  contemplation  of  the  parties  at  the  time 
of  making  the  contract.  (Id.,  186, 188.)  Unless  the  plaintiff 
has  brought  her  case  within  this  rule  she  was*  not  entitled  to 
recover.  Her  passenger  ticket  indicated  her  right  to  a  pass- 
age to  Palmyra ;  the  check  for  her  baggage  indicated  all  that 
would  be  presumed  from  a  contract  to  carry  it  to  and  safely 
deliver  at  that  place.  When  she  arrived  thei:Q  she  was 
apprised  by  the  station  baggage-master,  to  whom  she  applied 
for  permission  to  leave  her  baggage,  that  he  was  not  allowed 
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to  keep  baggage  with  a  check  upon  it ;  that  she  conid  nut 
leave  it,  and  he  coald  not  take  it,  without  she  gave  np  her 
checks ;  thus,  in  substance,  apprising  her  that  he  was  without 
power  to  continue  in  force  the  obligation  of  the  defendant 
indicated  by  the  check,  but  that  she  could  give  up  the  check, 
leave  the  baggage,  and  it  would  be  safe.  She  surrendered 
her  check,  and  thus  in  effect  admitted,  not  only  the  sate 
arrival  but  the  delivery  of  her  baggage ;  and  accepted, 
instead  of  the  obligation  of  the  company,  the  agent's  assur- 
ance that  it  would,  if  she  left  it  where  it  was,  be  perfectly 
safe.  If  this  arrangement  was  one  which  she  understood  to 
be  made  by  the  agent  in  behalf  of  the  company,  for  tlie  stor- 
age of  her  baggage  after  its  obligations  to  her  as  carrier  w&§ 
at  an  end,  she  was  in  error.  There  was  no  evidence  tending 
to  show  that  the  agent  had  power,  after  the  obligation  of  the 
company  was  thus  at  an  end,  to  bind  it  by  a  new  arrange- 
ment, by  which  the  company  should  assume  the  responsi- 
bility of  a  warehouseman.  On  the  contrary,  such  an  arrange- 
ment was  in  clear  repugnance  to  the  regulations  of  the  com- 
pany at  the  time  of  the  occurrence;  which  the  learned  judge 
regarded  as  a  full  defence  to  this  action,  unless  it  suffered  the 
agent  to  make  such  arrangement,  notwithstanding  the  regula- 
tions; and  in  submitting  this  question  to  the  jury  he  clearly 
errfed ;  the  case  was  without  evidence  to  justifj'  the  submis- 
sion of  tliat  question  for  their  consideration.  In  the  case  of 
Dinmny  v.  The  New  York  and  New  Haven  Railroad  Co. 
(49  N.  Y.,  546)  the  arrangement  to  retain  the  baggage  upon 
the  surrender  of  the  check  was  a  necessity  forced  upon 
Dininny  by  the  negligence  and  wrong  act  of  the  company ; 
and  upon  that  ground  he  recovered.  (Id.,  550,  651.) 
This  judgment  should  be  reversed. 

DwiQHT,  0.  (dissenting).  The  sole  question  to  be  consid- 
ered in  this  case  is,  whether  the  goods  at  the  time  of  the  loss 
were  in  the  custody  of  the  defendant.  It  is  immaterial  in 
what  character  it  held  them,  whether  as  carrier  or  warehouse- 
man, or  naked  bailee.  If  it  held  them  at  all,  it  was  bound  to 
deliver  them  to  the  rightful  owner  or  on  his  order.    Even  a 
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delivery  on  a  forged  order  would  have  been  no  excuse.  This 
rule  prevails  wholly  irrespective  of  the  question  of  negli- 
gence. It  is  an  act  of  conversion.  {Hall  v.  Boston  and 
Worcester  Railway^  14  Allen,  439 ;  Duff  v.  Budd^  3  Jirod. 
&  B.,  177 ;  Ostranden^  v.  Broion^  15  J.  R.,  39 ;  Hawkins 
V.  Hqftnan,  6  Hill,  586.) 

There  is  no  question  here  as  to  the  right  to  deliver  in 
accordance  with  checks.  These  had  been  taken  off  with  the 
assent  of  both  parties.  If  the  trunks  were,  when  obtained 
by  the  wrong-doer,  in  the  defendant's  custody  or  control,  the 
only  way  in  which  they  could  cease  to  be  in  that  control,  or, 
in  other  words,  in  which  the  relation  of  bailor  and  bailee  could 
be  terminated,  was  by  delivery.  This  would  be  true,  even  of 
the  lowest  kind  of  bailment,  that  of  bare  finding.  A  bailment 
originates  with  delivery  and  must  terminate  in  the  same  way. 
The  burden  of  proof  is  on  the  defendant  to  show  that  the 
bailment  is  at  an  end.  Non-production  of  the  baggage  is 
prima  fa/sie  evidence  of  negligence.  {Burnell  v.  New  York 
Central  Railroad  Co.^  45  N.  T.,  184.) 

The  defendant  claims  that  it  performed  its  whole  duty  to 
the  plaintiff,  when  it  placed  her  baggage  at  her  disposal  on 
the  platform  of  the  station  and  received  her  checks.  The 
plaintiff  answers  to  this,  that  the  baggageman  (Whipple) 
at  the  place  of  destination  made  an  arrangement  with  her 
to  keep  the  baggage  for  a  few  days  while  she  visited  a  friend 
in  the  vicinity,  and  that  he  said  that  it  would  be  perfectly 
safe  if  the  checks  were  given  up.  On  the  other  hand,  it 
was  claimed  that  the  defendant  had  given  verbal  directions 
to  its  baggagemen  not  to  store  baggage  at  its  risk.  These, 
however,  were  not  communicated  to  the  plaintiff.  There 
was  testimony  to  show  that  the  station  at  Palmyra  is  one 
at  which  a  large  amount  of  business  is  done,  and  that  the 
defendant  has  a  baggage-room  for  storing  such  baggage  as 
comes  into  their  possession  and  is  not  taken  away. 

On  the  whole  testimony,  I  do  not  think  that*  theie  was 
sufficient  evidence  to  show  a  complete  delivery  by  the  defend- 
ant, so  as  to  entirely  sever  the  relation  of  bailor  and  bailee. 
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The  strict  relation  of  carrier  and  passenger  was  modified 
bj  the  acts  of  the  parties  in  accordance  with  the  rale  in 
BurneU  v.  New  York  Central  Railroad  Campa/ny  (45 
N.  Y.,  184).  The  defendant  was  liable  in  a  character 
analogous  to  that  of  a  warehonseman.  If  the  plaintiff 
had  gone  away  at  once,  after  her  arrival,  leaving  her 
trunks  in  the  defendant's  possession,  it  would  clearly  have 
still  held  the  character  of  bailee.  When  the  plaintiff  sur- 
rendered her  checks,  she  did  so  only  for  the  purpose  of 
enabling  the  baggage-master  to  carry  out  his  purpose  of  fol- 
lowing what  she  supposed  to  be  the  defendant's  rule.  If 
he  had  no  authority  to  receive  them  for  that  purpose,  it  can- 
not fairly  be  considered  that  the  plaintiff  surrendered  them. 
The  defendant  is  in  this  dilemma:  the  baggageman  had 
either  the  authority  to  store  the  baggage  or  he  had  not ;  if  he 
had,  the  defendant  is  clearly  liable;  if  he  had  not,  then  he 
had  no  power  to  receive  the  checks  for  tbe  purpose  of 
accomplishing  an  end  beyond  the  scope  of  his  authority, 
and  the  plaintiff  had  no  final  intent  to  deliver  the  checks. 
There  was  thus  no  intent  on  the  one  hand  to  surrender,  and 
on  the  other  to  receive  the  baggage,  which  are  essential 
elements  in  a  delivery.  An  offer  to  deliver  on  the  part  of  a 
carrier,  unaccepted  by  the  defendant,  relieves  him  from  his 
strict  liability,  but  he  is  still  liable  as .  bailee.  ( Young  v. 
^mith^  3  Dana,  91 ;  2  Eedf.  on  Railways  [5th  ed.],  48.) 
When  liability  has  once  attached  by  a  delivery,  the  carrier 
remains  liable  until  a  full  and  complete  redelivery  at  the 
place  of  destination.  {Camden  and  Awhoy  Railway  Co.  v. 
Bdknap^  21  Wend.,  354.)  These  views  would  seem  to  be 
sufficient  to  dispose  of  the  questions  in  the  case,  so  far  as 
raised  on  the  motion  for  a  nonsuit. 

It  is  well,  however,  to  go  still  further  and  inquire  as  to  the 
effect  of  the  special  arrangements  made  by  the  plaintiff  with 
the  baggage-master.  Undoubtedly  the  carrier  may,  by  special 
notice  brought  home  to  the  passenger,  limit  the  right  of  one 
of  his  agents  to  make  special  arrangements  for  keeping 
baggage,  so  as  to  continue  his  liability  as  oarrieTy  or  he  may 
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be  to  entitle  him  to  regard  the  whole  bailment,  with  all  its 
incidentB,  at  an  end.  It  is  clear  that,  in  the  absence  of 
restrictions  so  communicated,  the  passenger  may  regard  the 
person  who  handles  and  takes  charge  of  the  baggage,  at  the 
place  of  destination,  as  the  agent  of  the  company.  {Ouimit 
V.  HenaJuiw^  35  Vt.,  605.)  There  are  cases  in  which  an 
arrangement,  made  with  such  an  agent,  for  delay  in  delivery, 
will  leave  the  carrier  subject  to  all  his  responsibilities. 
{Curtis  V.  Avon  JR.  jR,,  49  Barb.,  148.)  Whether  these  fiwjts 
justify  such  an  arrangement,  seems  to  be  peculiarly  a  ques- 
tion for  the  jury. 

There  was  also  some  evidence  from  the  custom  in  the 
defendant's  business,  the  fact  that  it  had  a  store-room,  and 
that  trunks  were  on  store  there,  that  it  allowed  the  baggage- 
men to  make  special  contracts  for  the  retention  of  baggage. 

Under  all  the  facts  of  the  case,  none  of  the  exceptions  to 
the  charge  of  the  judge  to  the  jury  are  sustainable. 

The  case  of  JSoih  v.  Buffalo  and  State  Line  H.  H.  Co.  (84 
N.  Y.,  548)  'is  in  no  respect  ppposed  to  these  views.  The 
sole  question  in  that  case  was,  whether  the  strict  liability  of 
the  common  carrier  continued,  after  the  lapse  of  a  reasonable 
time  subsequent  to  the  arrival  of  the  goods  at  the  place  of 
destination.  In  that  case  the  goods  were  destroyed  by  fire, 
after  such  a  time  had  elapsed,  and  without  the  carrier's  n^li- 
gence,  and  it  was  held  that  the  owner  could  not  recover. 
The  case  concedes  that  the  defendant  in  that  case  was  still 
liable  as  warehouseman.  It  has  nothing  to  do  with  facts  like 
those  in  the  case  at  bar,  where  the  claim  is  simply  that  the 
goods  were  in  the  custody  of  the  carrier,  in  his  character  of 
bailee,  at  the  time  of  the  loss,  and  that  he  converted  them  to 
his  oum  use^  by  wrongfully  delivering  them  to  a  person  having 
no  authority  from  the  owner  to  receive  them.  {HdU  v. 
Boston  <md  Worcester  R.  Jf .,  suj^a  ;  Duff  v.  Buddy  siipra.) 

The  judgment  should  be  afiirmed. 

For  reversal,  Lott,  Ch.  0.,  Gbat  and  Reynolds,  CO. 

For  affirmance,  Dwight  and  Eabl,  CO. 

Judgment  reversed. 
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Patrick    Cuff,  Appellant,  v.   Jane    A.    Borland, 

Respondent. 

The  General  Term  haa  no  power,  upon  reversal  of  a  judgment,  to  render  a 
judgment  in  favor  of  the  appellant,  unless  the  facts  upon  which  its 
judgment  is  founded  are  agreed  to  hy  the  parties  or  were  found  by  the 
court  or  jury  on  trial;  the  question  of  damages  cannot  be  determined 
by  it,  but  must  be  determined  by  the  court  or  tribunal  for  the  trial  of 
issues  of  fact. 

In  an  action  for  the  specific  performance  of  a  contract  for  the  sale  of  lands, 
the  complaint  was  dismissed  at  Special  Term.  In  the  findings  of  fact,  the 
court  found  the  sums  paid  by  plaintiff  on  account  of  the  purchase- 
money.  The  General  Term  reversed  the  judgment  and  lendered  judg- 
ment for  pJalntiff  for  damages  to  the  amount  paid  as  thus  found;  plain- 
tiff appealed  from  so  much  of  the  judgment  as  gave  damages.  Ueld^ 
that  as  there  was  no  appeal  from  that  portion  of  the  judgment  reversing 
the  judgment  at  Special  Term,  it  must  be  presumed  the  reversal  was 
proper ;  but  that  if  a  judgment  for  damages  was  proper  the  amoaoi 
thereof  was  not  necessarily  limited*  to  the  amount  paid,  and  a  new  trial 
should  have  been  granted. 

« 
(Argued  May  7, 1874;  decided  September  term,  1874) 

Appeal  from  bo  mnch  of  a  judgment  of  the  General  Term 
of  the  Supreme  Court  in  the  first  judicial  department  aa 
rendered  a  judgment  in  favor  of  plaintiff  for  damages. 

This  action  was  for  the  specific  performance  of  a  contract 
for  the  sale,  by  the  defendant  to  the  plaintiff,  of  certain  prem- 
ises in  the  city  of  New  York. 

The  court  found,  as  conclusions  of  law,  that  the  contract 
was  BO  objectionable  in  its  terms  and  in  the  circumstances 
under  which  it  was  procured,  that  a  court  of  equity  would 
not  enforce  it,  and  directed  the  complaint  to  be  dismissed. 
In  the  findings  of  fact,  it  appeared  that  plaintiff  had  paid  in 
part  performance  of  the  agreement  the  sum  of  $427,  no  part 
of  which  had  been  paid  back  or  tendered  by  defendant. 

The  General  Term  reversed  the  judgment,  and  ordered 
judgment  in  favor  of  the  plaintiff  for  the  amount  paid  by 
him  on  the  contract,  with  interest,  and  in  case  either  party 
objected  to  the  computation  of  the  amount  as  made  by  it 


1874. J  Cuff  v.  Dorland.  561 


Opinion  of  the  Commission,  per  Lott,  Ch.  0. 


referring  it  to  a  referee  to  compute.  No  objection  having 
been  made,  judgment  was  perfected  bj  defendant  for  the 
amount. 

-ff.  0.  Gorman  for  the  appellant. 

John  E.  BurriU  for  the  respondent.  The  correctness  of 
the  finding  of  the  court  below  is  not  the  subject  for  review 
by  this  court.     {Finch  v.  Parker^  49  N.  Y.,  1.) 

LoTT,  Ch.  C.  Neither  party  has  appealed  from  that  portion 
of  the  judgment  of  the  General  Term  of  the  Supreme  Court 
which  reverses  the  judgment  entered  at  Special  Term.  It 
must  consequently  be  assumed  that  the  complaint  was  improp- 
erly dismissed.  The  only  question,  therefore,  presented  for 
our  decision  is,  whether  the  General  Term  properly  rendered 
judgment  for  damages  in  favor  of  the  plaintiff. 

It  appears  by  the  decision  of  the  justice  at  Special  Term, 
that  it  was  based  on  the  ground  that  lie  considered  the 
contract  '^  so  objectionable  in  its  terms  and  in  the  circum- 
stances under  which  it  was  procured,  that  a  court  of 
equity  will  not  lend  its  peculiar  and  extraordinary  juris- 
diction to  enforce  it."  The  opinion  given  by  Ingraham, 
J.,  on  the  reversal  of  the  judgment  entered  on  that  decision 
shows,  that  while  he  considered  the  refusal  to  grant 
specific  performance  right,  he  thought  that  the  justice 
^^  should  have  retained  the  case  for  the  purpose  of  awarding  to 
the  plaintiff  the  damages  he  was  entitled  to  for  the  non-per- 
formance." Assuming  that  such  course  ought  to  have  been 
pursued,  a  new  trial  should  have  been  ordered  by  the  General 
Term.  The  question  of  damages  was  one  that  should  be 
determined  by  the  court  or  tribunal  for  the  trial  of  issues  of 
factj  and  not  by  the  appellate  court,  which  can  only  review 
the  decisions  of  the  tribunal  from  which  the  appeal  is  taken. 
The  General  Term,  therefore,  erred  in  rendering  final  judg- 
ment in  favor  of  the  plaintiff  for  the  amount  of  damages 
resulting  from  the  breach,  by  the  defendant,  of  the  contract, 
which  had  never  been  passed  on  by  the  court  below. 
SicKELS — Vol.  XIL        71 
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It  is  true  that  the  findings  of  fact  by  the  justice  show  that 
the  plaintiff  had  paid  the  defendant  the  sums  for  which  judg- 
ment was  rendered  by  the  General  Term,  on  account  of  the 
price  that  he  was  to  pay  for  the  land  sold  to  him,  and,  according 
to  the  findings,  ^^  in  part  performance"  of  his  agreement ;  but 
those  sums  do  not  necessarily  constitute  the  whole  compensa- 
tion to  which  the  plaintiff  would  be  entitled  as  damages. 
Indeed,  the  opinion  referred  to  states  certain  facts,  from  which 
it  is  fairly  inferable  that  there  are  other  items  for  which  an 
allowance  could  be  claimed.  It  is  unnecessary  to  mention  them 
particularly,  and  without  an  examination  of  the  evidence  it 
would  be  impossible  to  say  what  would  be  proper  to  be 
allowed. 

A  new  trial  should  be  ordered,  and  upon  die  facts  then 
disclosed  it  will  be  proper  to  determine  what  relief  shonld  be 
granted.  It  is  not,  under  the  circumstances  in  which  the  case 
is  presented  on  the  present  appeal,  proper  to  indicate  whether 
the  decision  at  Special  Tei'm,  declaring  that  the  plaintiflT  was 
not  entitled  to  a  specific  performance,' was  prope^  or  not,  but 
that  should  be  left  an  open  question. 

It  follows,  from  the  preceding  considerations,  that  the  por- 
tion of  the  judgment  appealed  from  should  be  reversed  and  a 
new  trial  ordered,  costs  to  abide  the  event. 

Reynolds,  C.  The  learned  judge,  before  whom  this  canse 
was  tried  at  Special  Term  in  the  Supreme  Court,  felt  it 
his  duty  to  dismiss  the  plaintiff 's  complaint,  without  costs. 
The  action  being  for  the  specific  performance  of  a  contract 
for  a  conveyance  of  land,  it  rested  largely  in  judicial 
discretion  whether  the  decree  prayed  for  should  be  grante<l 
or  refused,  and  I  do  not  propose  now  to  consider  whether 
that  discretion,  in  this  case,  was  discreetly  exercised  or  not. 
Judgment  having  been  entered,  the  plaintiff  appealed  there- 
from to  a  General  Terra  of  the  same  court.  That  tribunal 
discovered  in  the  evidence,  and  in  the  decision  below,  that 
the  plaintiff  had  paid  the  defendant,  including  interest,  some- 
thing over  $500  on  account  of  the  purchase-money  provided 
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by  the  contract  to  be  paid,  and  it  appeared  just  that  he  ought 
to  recover  that  sum  back  if  he  could  not  have  the  contract 
specifically  performed.  Accordingly,  the  judgment  of  the 
Special  Term  was  revei*sed,  and,  instead  of  granting  a  new 
trial,  final  judgment  was  ordered  in  favor  of  the  plaintiff" 
for  the  sum  paid  on  account  of  the  purchase-money,  and 
interest ;  with  a  further  provision,  that  if  either  of  the 
parties  objected  to  the  amount  as  the  court  had.  computed  it, 
it  was  referrei!  to  a  referee  to  compute  the  amount  for  which, 
under  the  decision,  the  plaintiff  should  have  judgment.  It 
does  not  appear  that  the  plaintiff  did  anything  further  in  the 
case  until  the  defendant,  by  leave  of  the  court,  entered  final 
judgment  under  the  decision  of  the  General  Term.  He 
then  appealed  to  the  Court  of  Appeals  from  every  part  of  the 
judgment  of  the  General  Term,  except  that  part  reversing 
the  judgment  of  the  Special  Term  by  which  his  complaint 
was  dismissed,  and  in  this  condition  the  case  comes  to  us  for 
our  determination.  As  the  defendant  has  not  appealed  from 
any  part  of  the  judgment  below,  and  the  plaintiflF  has  not 
appealed  from  that  part  reversing  the  judgment  at  Special 
Term,  we  must  assume  that  both  parties  agree  that  the  judg- 
ment of  the  Special  Term  was  properly  reversed  ;  and  the 
only  question  I  shall  consider  is,  whether  a  new  trial  should 
have  been  granted  ;  or,  whether  the  subsequent  action  and 
order  of  the  General  Term  has  been  in  accordance  with  law. 

It  cannot  be  denied  that,  under  very  many  circumstances, 
where  a  court  of  equity  would  not  decree  the  specific  perform- 
ance, the  party  aggrieved  may  have  an  action  at  law  for 
his  damages.  It  is,  also,  well  settled,  that  in  many  cases 
where  courts  of  equity  have  obtained  jurisdiction  in  a  suit 
for  the  specific  performance  of  a  contract,  and  find  it  neces- 
sary to  refuse  the  decree,  the  bill,  in  the  discretion  of  the 
court,  may  bo  retained,  for  the  purpose  of  awarding  the 
complainant  his  damages;  and  these  damages  have  been 
ascertained,  sometimes,  by  a  reference  to  a  master  of 
the  court,  or,  upon  issues  sent  to  a  jury.  I  shall  nof 
undertake  to  debate   the   question,   how  far  the  organiza- 
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tion  of  the  present  Supreme  Court  in  the  powers  of 
its  different  branches  is  analogous  to  the  powers  of  the  late 
Court  of  Chancery.  It  may  perhaps  be  admitted,  that  if.  in 
this  case  the  trial  judge,  instead  of  dismissing  the  complaint 
absolutely,  had  retained  it  for  the  purpose  of  awarding  the 
plaintiff  his  appropriate  damages,  a  very  different  question 
of  practice  would  have  been  presented.  In  that  condition 
the  case  would  have  been  within  the  control  of  the  court  of 
original  jurisdiction,  and  every  proper  order  in  furtherance 
of  justice  could,  and  doubtless  would,  have  been  made. 

It  certainly  will  not  be  doubted,  that  where  a  party  cannot 
have  the  specific  performance  of  a  contract,  yet  may  still  be 
entitled  to  his  damages  consequent  upon  the  non-performance, 
such  damages  arc  not  necessarily  limited  in  amount  to  the 
sum  actually  paid  by  the  plaintiff,  with  interest,  on  account 
of  the  purchase-money  provided  to  be  paid  by  the  contract, 
no  matter  by  what  tribunal  the  amount  is  to  be  ascertained. 
In  this  case  the  General  Term  of  the  Supreme  Court  has 
peremptorily  limited  the  plaintiff  to  the  amouift  actually 
paid,  with  interest,  without,  in  my  judgment,  giving  him  any 
form  of  trial  known  to  our  present  system,  and  I  think 
witliout  any  authority  of  law.  The  plaintiff  demanded 
specific  performance  of  the  contract  and  the  evidence  given 
on  the  trial  had  reference  solely  to  that  demand,  and  proof 
of  the  amount  paid  on  the  contract  was  given  in  aid  of  that 
issue  alone.  No  consideration  of  plaintiff's  damages,  in 
case  he  could  not  have  performance,  was  had  at  the  trial 
term,  at  all. 

Upon  the  appeal  from  the  judgment  dismissing  the  plain- 
tiff's complaint,  the  General  Term  of  the  Supreme  Court  had 
power  to  reverse,  aifirm  or  modify  the  judgment  appealed 
from,  or  order  a  new  trial.  (Code,  §  330.)  That  court  did 
reverse  the  judgment  appealed  from  and  then  rendered  a 
final  judgment  in  favor  of  the  plaintiff,  who  had  been 
defeated  below,  for  such  sum  as  from  an  examination  of 
the  evidence  it  was  thought  he  should  have  recovered  at  the 
Special  Term.     This  the  General  Term  had  no  power  to  do. 
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They  had  power  to  order  final  judgment  when  the  facts  were 
agreed  to  by  the  parties  or  found  by  the  court  or  a  jury  on  the 
trial.  {Purchase  v.  Mattesorij  26  N.  Y.,  211.)  The  assump- 
tion of  authority  in  this  case  would  not  be  more  apparent, 
if  the  General  Term  had  in  the  first  instance,  ignoring 
the  Special  Term  altogether,  undertaken  to  try  the  issue, 
hear  the  evidence  and  render  judgment  as  a  court  of  orig- 
inal jurisdiction.  In  my  opinion,  the  case  presented  by  the 
record  is  plainly  one  of  mistrial. 

It  is,  however,  earnestly  insisted  by  the  learned  counsel  for 
the  defendant,  that  the  judgment  of  the  General  Term  was 
a  substantial  modification  of  the  one  appealed  from,  and  to 
sustain  this  view  we  are  referred  to  several  adjudged  cases. 
Marquai,  v.  Marquat  (12  N.  Y.,  336)  is  among  the  earliest  of 
the  cases  in  which  the  question  has  been  considered  in  the 
Court  of  Appeals.  There  the  action  was  against  a  husband 
and  wife,  to  compel  them  to  secure  a  loan  of  $300  by  mort- 
gage upon  land  to  which  the  wife  had  title.  Upon  the 
trial,  the  complaint  was  dismissed  as  to  the  wife  and  judg- 
ment in  favor  of  the  plain tifi*,  for  the  amount  of  the  loan, 
rendered  against  the  husband.  On  appeal,  the  General  Term 
reversed  the  judgment  and  dismissed  the  complaint,  and  the 
plaintiff  then  appealed  to  the  Court  of  Appeals.  All  the  facts 
had  been  found  at  the  Special  Term,  and  the  only  question 
was,  whether  as  a  matter  of  law,  the  complaint  should  have 
been  dismissed  on  the  trial,  or  whether  the  judgment  against 
the  husband  was  right.  The  Court  of  Appeals  reversed  the 
judgment  of  the  General  Terra  and  affirmed  that  of  the 
Special  Term,  and  it  is  very  apparent  that  it  has  very  little 
application  to  a  case  like  the  one  before  us.  The  case  of  Emet^y 
V.  Pease  (20  N.  Y.,  62)  decides  nothing  upon  this  question. 
There  the  plaintiff  was  nonsuited,  the  nonsuit  affirmed  at 
General  Term,  and  both  judgments  reversed  in  the  Court  of 
Appeals  and  a  new  trial  granted. 

The  case  of  Beach  v.  Cooke  (28  N.  Y.,  508)  comes  much 
nearer  the  question,  but  is  still  afar  off.  The  bill,  in  that  case, 
was  filed  to  have  a  mortgage  discharged  of  record,  upon  the 
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allegation  that  it  Iiad  been  fully  paid.  This  fact  of  payment 
was  denied,  and  a  long  controversy  followed,  before  a  referee, 
resulting  in  a  finding  that  there  was  due  on  the  mortgage 
$1,259.84,  and  on  this  finding  the  referee  ordered  the  com- 
plaint to  be  dismissed.  The  General  Term  of  the  Supreme 
Court,  on  appeal,  modified  the  judgment  by  directing  the 
mortgage  to  be  given  up  and  satisfied,  upon  payment  of  the 
aniount  foiind  due,  with  interest  and  costs ;  and  that  if  the 
plaintiff  failed  to  redeem  the  premises  by  tendering  the  money 
within  six  months  after  notice  of  the  entry  of  judgment,  then 
that  the  judgment  appealed  from  be  affirmed  (39  Barb.,  360); 
and  the  latter  judgment  was  affirmed  in  the  Court  of  Appeals, 
upon  the  ground  that  all  the  facts  necessary  to  final  judgment 
were  found  on  the  trial,  and  the  bill,  in  one  aspect,  might  be 
regarded  as  one  to  redeem  the  mortgage.  In  the  case  at  bar 
it  is  said  the  facts  were  found  at  Special  Term,  and,  therefore, 
the  case  of  Beach  v.  Cooke  is  controlling. 

It  is  indeed  found  that  the  plaintiff  had  paid  the  defendant 
a  given  sum  on  the  contract,  for  which  the  General  Term 
rendered  judgment  in  his  favor,  and  it  is  urged  that  this  is  the 
limit  and  is  conclusive  as  to  the  damages  the  plaintifiE  could 
I'ecover  by  reason  of  the  defendant's  non-performance.  That 
the  amount  of  money  paid  on  the  contract  may  be  recovered 
hack  is  quite  true,  but  that  sum  is  not  the  damages  resulting 
from  non-performance,  and,  as  before  suggested,  that  question 
has  never  been  tried  anywhere,  and  if  the  plaintiff  cannot  have 
the  contract  performed,  he  is  entitled  to  have  his  damages,  if  any 
he  has  sustained,  assessed  in  a  trial  court,  either  by  a  judge  or 
a  jury,  and  the  amount  definitely  ascertained.  In  this  respect 
it  is  apparent  the  case  at  bar  is  different  from  that  of  Beach 
v.  Cooke  {8wpra)y  where  the  amount  actually  due  on  mortgage 
had  been  ascertained  at  the  trial. 

It  is  to  be  further  observed  that,  as  the  case  comes  before  us, 
the  judgment  of  the  Special  Term  stands  reversed^  and  we 
cannot  interfere  with  that  part  of  the  judgment  of  the 
General  Tenn  for  the  reason  that  neither  party  has  appealed 
from  it,  and  we  cannot  revei^sc  or  modify  any  judgment  or 


1874.] 


Mullen  v.  St.  John  et  al. 


567 


Statement  of  case. 


order  other  than  ^^  in  the  respect  mentioned  in  the  notice, 
of  appeal."  (Code,  §  330.)  It  therefore  seems  that  there  is 
an  untried  issue  now  at  Special  Term,  whether  the  plaintiff  is 
or  not  entitled  to  specific  performance,  and  a  judgment  of  the 
General  Term  in  favor  of  the  plaintiff  for  the  money  he  had 
])aid  in  pertbrmance  of  the  contract,  and  this  does  not  appear 
to  be  quite  consistent. 

There  must  be  a  new  trial. 

All  concur. 

Judgment,  as  far  as  appealed  from,  reversed  and  new  trial 
granted. 


Theresa  Mullen,  by  her  Guardian,  etc.,   Bespondent,  v. 
Samuel  K.  St.  John  et  al.,  Appellants. 

The  owner  of  a  building  adjoining  a  street  or  highway  is  under  a  legal 
obligation  to  take  reasonable  care  that  it  is  kept  in  proper  condition,  so 
th^t  it  shall  not  fall  into  the  street  or  highway  and  injure  persons  law- 
fully there. 

From  the  happening  of  such  an  accident,  in  the  absence  of  e3cplanatory 
circuniBtances,  negligence  will  be  presumed,  and  the  burden  is  upon  the 
owner  of  showing  the  nse  of  ordinary  care. 

(Submitted  May  8, 1874;  decided  September  term,  1874.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  affirming 
a  judgment  in  favor  of  plaintiflE,  entered  upon  a  verdict. 

This  was  an  action  to  recover  damages  for  injuries  sus- 
tained by  plaintiff,  by  the  falling  of  a  building  in  Brooklyn. 

The  defendants  were  the  owners  of  a  building  called  the 
Hamilton  Market,  standing  on  the  corner  of  Hamilton 
avenue  and  Van  Brunt  street,  in  the  city  of  Brooklyn.  It 
was  built  in  1854,  of  brick,  was  leased  to  the  defendants  in 
1863,  and  purchased  by  them  in  1866.  On  the  26th  of  June, 
1870,  the  building  being  then  unoccupied,  a  part  of  its  walls 
fell  outward  into  Van  Brunt  street,  and  the  plaintiff,  who 
was  on  the  sidewalk,  about  twenty-five  feet  from  the  rear  of 
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the  building,  was  knocked  down  by  the  briekB  and  mortar, 
and  received  injuries  for  which  this  action  was  brought. 

The  sole  question  in  the  case  arose  upon  the  charge  of  the 
judge,  which  is  set  forth  in  the  opinion. 

Winchester  BriUan  for  the  appellants.  The  court  erred 
in  charging  the  jury  that  the  happening  of  the  accident 
was,  in  the  absence  of  explanation,  presumptive  evidence  of 
negligence  on  the  part  of  defendants.  {Sherman  v.  Wegt 
Tr.  Co.j  62  Barb.,  150;  Spencer  v.  Carnphelly  9  W.  &  S.,  32; 
Harvey  v.  Zosee,  51  N.  Y.,  476.)  Plaintiff,  in  order  to 
recover,  must  give  some  aflirraative  proof  of  negligence  on 
the  part  of  the  defendants.  (Hammock  v.  White,  1  C.  B. 
[N.  S.],  588.) 

John  H,  Bergen  for  the  respondent.  The  court  was  cor- 
rect in  charging  that  plaintiff  had  made  out  a  case,  in  the 
absence  of  explanation  on  the  part  of  defendants,  when  slie 
proved  the  happening  of  the  accident.  {Benson  v.  Snares, 
43  Barb.,  408  ;  S.  &  R.  on  Neg.,  411,  §  359,  and  cases  cited ; 
ScoU  v.  London  Dock  Co.,  11  Jur.  [N.  S;],  204 ;  3  Fisher's 
Dig.  Eng.  R.,  6046 ;  Byrne  v.  Beadle,  2  H.  &  C,  722 ; 
Briggs  v.  Oliver,  1  id.,  403.)  The  burden  of  proving  that 
the  accident  did  not  happen  through  their  negligence  was 
upon  defendants.     {Byrne  v.  Beadle,  2  H.  <fe  C,  721.) 

Dwight,  C.  The  question  in  the  present  case  arises  upon 
the  charge  of  the  judge,  which  is  in  the  following  terms,  as 
far  as  an  exception  was  taken,  to  wit :  "  When  the  plaintiff 
proved  that  the  building  fell  into  the  street  and  injured  her, 
she  had  made  out  a  case,  in  the  absence  of  any  explanation 
on  the  part  of  the  defendants,  as  buildings  do  not  usually  or 
necessarily  fall,  and  that  it  is  for  the  jury  to  say,  under  all  the 
evidence,  whether  that  explanation,  on  the  part  of  the  defend- 
ants, is  reasonably  made."  This  passage  is  an  extract  from 
the  charge,  and  was  preceded  by  a  statement,  that  when  the 
cause  of  an  accident  is  under  the  management  of  a  person, 
and   the   accident  is  one  whicli  does    not    happen    in   the 
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ordinary  course  of  things  if  those  who  have  this  manage- 
ment use  ordinary  care,  it  is  a  reasonable  presumption, 
in  the  absence  of  any  .explanation,  that  the  accident 
resulted  from  a  want  of  such  care.  It  was  followed  by 
words  to  this  effect :  If  the  defendant  by  the  exercise 
of  ordinary  care  —  the  care  a  prudent  pereon  exercises  in 
his  own  affairs — could  have  discovered  and  remedied  this 
defect  so  as  to  have  prevented  this  accident,  then  he  is  liable. 
If  he  could  not,  by  such  ordinary  care,  then  he  is  not  liable. 
The  whole  of  the  charge  must  be  considered,  and  the  ques- 
tion is,  whether  any  erroneous  rule  was  announced  to  the  jury. 

The  solution  of  this  question  will  depend  upon  the  fact, 
whether  there  was  any  duty  imposed  upon  the  owners  of  the 
building  in  respect  to  persons  passing  along  the  highway,  and 
whether  a  presumption  of  negligence  can  be  raised  from  the 
circumstances  under  which  its  fall  occurred.  In  regard  to 
the  question  of  duty  there  can  be  no  reasonable  doubt.  If  a 
person  erects  a  building  upon  a  city  street,  or  an  ordinary' 
highway,  he  is  under  a  legal  obligation  to  take  reasonable 
care  that  it  shall  not  fall  into  the  street  and  injure  persont? 
lawfully  there.  It  cannot  be  affirmed  that  he  is  liable  for 
any  injury  that  may  occur,  whether  by  inevitable  accident  or 
the  wrongful  act  of  otliers.  It  is  not  to  be  disputed,  however, 
that  he  is  liable  for  the  want  of  reasonable  care.  (Remarks  of 
Hebrick,  J.,  in  Kirhy  v.  BoyUton  Market  Asso.^  14  Gray, 
249 ;  City  of  Lowell  v.  SpavJding^  4  Cush.,  277 ;  Inhahi' 
tants  of  Oakham  v.  Holbrooke  11  id.,  299.)  It  is  held  in 
Segina  v.  WaMa  (1  Salk.,  357)  that  a  house  likely  to  fall  is  a 
nuisance  for  which  an  indictment  lies  against  the  occupier. 
Rector  of  Church  of  Ascen^on  v.  Buckhart  (3  Hill,  193) 
shows  that  it  is  the  duty  of  an  owner  of  a  ruinous  building 
to  prevent  its  walls  from  falling. 

Assuming  the  foregoing  propositions  to  be  true,  it  may  be 
further  insisted  that  the  question,  whether  an  owner  has  used 
reasonable  care  or  not,  will  depend  on  all  the  circumstances 
of  the  case.  Buildings  properly  constructed  do  not  fall  with- 
out adequate  cause.  If  there  be  no  tempest  prevailing  or  no 
SicKELS— Vol.  XII.         72 


570  Mullen  v.  St.  John  et  al.  [Sept., 

Opinion  of  the  Commission,  per  Dwioht,  C. 

external  violence  of  any  kind,  the  fair  presumption  is,  that  the 
fall  occurred  through  adequate  cauBes,  such  as  the  ruinous 
condition  of  the  building,  which -could  scarcely  have  escaped 
the  observation  of  the  owner.  The  mind  is  thus  led  to  a 
presumption  of  negligence  on  his  part,  which  may,  of  course, 
be  rebutted.  In  the  absence  of  explanatory  evidence,  negli- 
gence may  be  presumed.  This  view,  so  consonant  with 
reason,  is  sustained  by  the  authorities.  A  leading  case  is 
Kearney  v.  London,  etc.,  R,  R.  Go,  (L.  R.  [5  Q.  B.],  411 ;  S.  C. 
in  the  Exchequer  Chamber,  L.  R.  [6  Q.  B.],  759  [a.  d.  1870, 
1871]).  This  case  underwent  great  discussion  with  a  view  to 
the  settlement  of  the  true  principle  governing  it.  The  facts 
were,  that  the  plaintiff  was  passing  on  a  highway  under  a  rail- 
way bridge,  when  a  brick  fell  and  injured  him  on  the  shoulder. 
A  train  had  passed  over  the  bridge  shortly  before  the  acci- 
dent. The  bridge  had  been  built  three  years,  and  was  an 
iron-girder  bridge,  resting  on  iron  piers  on  one  side,  and  on  a 
perpendicular  brick  wall,  with  pilasters,  on  the  other,  and  the 
brick  fell  from  the  top  of  one  of  the  pilasters,  where  one  of 
the  girders  rested  on  it.  A  motion  was  made  for  a  nonsuit, 
on  the  gro4ind  that  there  was  no  evidence  of  negligence  to 
leave  to  a  jury.  The  Court  of  Queen's  Bench,  by  a 
divided  vote,  held  that  this  was  a  case  to  whicli  the 
maxim  res  ipsa  loquitur  was  applicable,  or  in  otlier 
words,  that  there  was  prima  facie  evidence  of  negligence. 
The  principle  stated  was,  that  whenever  it  is  a  defend- 
ant's duty  to  use  reasonable  care  to  keep  a  bridge^  or 
other  structure  or  premises,  in  a  proper  condition  as  it 
respects  persons  passing  along  the  highway,  and  these  are  oat 
of  condition,  and  an  accident  happens,  it  is  incumbent  upon 
him  to  show  that  he  used  that  reasonable  cai*e  and  diligence 
which  he  was  bound  to  use ;  and  that  the  absence  of  \kaX 
care  may  fairly  be  presumed  from  the  fact  that  there  was  the 
defect  from  which  the  accident  had  arisen.  This  principle 
was  unanimously  affirmed  in  the  Court  of  Exchequer  Cliam* 
]>er.  (L.  R.  [6  Q.  B.],  761.)  There  are  other  cases  where  the 
same  rule  was  laid  down,  chough  the  facts  did  not  so  closely 
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resemble  the  ease  at  bar,  since  there  was  an  affirmative  act  on 
the  part  of  defendant  or  of  his  servant.  It  will  be  observed 
that  there  is  no  ajfmnative  act  in  the  case  of  Kearney ^  from 
which  negligence  might  be  affirmed.  A  brick  falls  without 
any  explanation  of  the  reason  of  its  fall,  and  the  law  imputes 
it  to  negligence.  In  Byrne  v.  Boodle  (2  Hurl.  &  Colt.,  722) 
the  facts  were,  that  an  injury  was  caused  by  the  falling  of  a 
barrel  into  a  highway,  from  the  window  of  a  shop.  In  dis- 
cussing the  question  of  the  proprietor's  liability,  Pollock, 
C.  B.,  said  :  "  There  are  many  accidents  from  which  no  pre- 
sumption of  negligence  can  arise  ;  but  this  is  not  true  in  all 
cases.  *  *  *  It  is  the  duty  of  persons  who  keep  barrels 
in  a  warehouse  to  take  care  that  they  do  not  roll  out ;  and  I 
think  that  such  a  case  would,  beyond  all  doubt,  afford  prima 
facie  evidence  of  negligence.  A  barrel  could  not  roll  out 
of  a  warehouse  without  some  negligence.  So,  in  building  or 
repairing  a  house,  if  a  person  passing  along  the  road  is 
injured  by  something  falling  upon  him,  I  think  the  accident 
would  be  prima  fade  evidence  of  negligence."  The  same 
general  question  came  up  for  consideration  in  Scott  v.  Lon- 
don Dock  Compa/ny  (3  id.,  596).  In  that  case  an  injury  had 
been  caused  by  the  falling  of  bags  of  sugar  on  the  defendant 
as  he  was  passing  by  a  warehouse.  The  court  said  :  ^'  There 
must  be  reasonable  evidence  of  negligence.  But  where  the 
thing  is  shown  to  be  under  the  management  of  the  defend- 
ant or  his  servants,  and  the  accident  is  such  as,  in  the  ordi- 
nary coui*se  of  things,  does  not  happen  if  those  who  have  the 
management  use  proper  care,  it  affords  reasonable  evidence, 
in  the  absence  of  explanation  by  the  defendant,  that  the  acci- 
dent arose  from  want  of  care."  The  case  of  Oee  v.  Metro- 
politam,  Bailway  Company  (L.  R.  [8  Q.  B.],  161)  affirms  the 
same  principle  as  applied  to  another  class  of  cases,  the 
judges  giving  at  length  the  reasons  for  their  conclusions. 

In  the  case  at  bar  the  walls  of  the  building,  without  any 
special  circumstances  of  storm  or  violence,  fell  into  the  street. 
There  was  some  evidence  tending  to  show  that  it  was  out  of 
repair.     Without  laying  any  stress  upon  the  affirmative  tes- 
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timony,  it  is  as  impossible  to  conceive  of  this  building  so 
falling  unless  it  was  badlj  constructed  or  in  bad  repair,  a« 
it  is  to  suppose  that  a  seaworthy  sliip  would  go  to  the 
bottom  iu  a  tranquil  sea  and  without  collision.  The  mind, 
necessarily,  seeks  for  a  cause  for  the  fall.  That  is,  apparently, 
the  bad  condition  of  the  structure.  This,  again,  leads  to 
the  inference  of  negligence,  which  the  defendant.should  rebut. 
The  same  principle  prevails  in  the  Roman  law.  Thus,  it 
is  laid  down  in  1  Dom^at  on  Civil  Law  (§  1557) :  "  If  tile:? 
fall  from  the  roof  of  a  house,  which  was  in  good  case,  and  by 
the  bare  effect  of  a  storm,  the  damage  which  may  happen  by 
such  fall  is  an  accident,  for  which  the  proprietor  or  tenant  of 
the  house  cannot  be  made  accountable.  But,  if  the  roof  was 
in  a  bad  condition,  he  who  was  bound  to  keep  it  in  repair 
may  be  liable  to  make  good  the  damage  that  has  happened, 
according  to  the  circumstances.^^  The  case  of  Losee  v. 
Buchancm  (51  N.  Y.,  476)  is  not  opposed  to  these  views. 
There  the  question  was,  whether  one  was  liable  for  the  explo- 
sion of  a  steam-boiler  which  he  had  operated  with  care  and 
skill ;  or,  in  other  words,  whether  he  was  bound,  at  all  evenU^ 
to  prevent  the  effects  of  an  explosion  from  injuring  another. 
The  present  question  is  one  simply  of  presumptions  in  tlie 
law  of  evidence,  which  was  not  at  all  involved  in  Zosee  v. 
Buchanan  {supra) ;  while  that  case  holds  that  there  must  be 
evidence  of  negligence,  it  does  not  at  all  prescribe  the  mode 
of  proving  it,  which,  as  has  been  abundantly  shown,  may  iu 
such  cases  as  the  present  be  by  presumption.  The  cases  con- 
cerning the  management  of  railroads  concur  with  this  view ; 
holding  that  where  the  company  has  the  control  of  the  car 
and  the  track,  and  the  car  leaves  the  track,  the  presumption 
of  negligence  may  arise.  {Edgerton  v.  New  York  and  Uar- 
lem  Railroad  Go.j  39  N.  Y.,  227 ;  Curtis  v.  Rochester  and 
Syracuse  Railroad  Co,^  18  id.,  534.) 

There  was  no  error  in  the  charge  of  the  judge,  and  tlie 
judgment  of  the  court  below  should  be  affirmed. 

All  concur. 

Judgment  dffirmed. 
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William  B.  Dinsmore,  President,  etc.,  Appellant,  v.  William 

B.  Duncan  et  al..  Respondents. 

The  negotiability  of  a  United  States  treasury  note  is  not  restrained  or 
affected  by  the  fact  that  it  is  under  the  treasury  seal;  nor  is  it  affected 
by  the  fact  that  the  note  was  issued  with  the  name  of  the  payee  left  in 
blank. 

A  clause  In  the  note  giving  the  holder  the  option,  upon  maturity,  to  con- 
vert it  into  bonds,  does  not  destroy  its  negotiability  so  long  as  the  option 
is  not  exercised;  nor  is  it  destroyed  by  a  clause  giving  the  government 
the  option  to  pay  the  interest  in  coin  or  in  paper  money. 

A  United  States  treasury  seven-thirty  note  issued  with  a  printed  statement 
upon  the  back,  in  substance,  that  it  was,  at  maturity,  convertible,  at  the 
option  of  the  holder,  into  government  bonds,  was  indorsed  by  the  holder, 
"  pay  secretary  of  the  treasury  for  redemption,"  and  sent  by  express 
to  the  secretary.  It  was  stolen  from  the  express  company,  the  indorse- 
ment erased  so  that  no  evidence  of  it  remained  and  then  it  was  sold  to 
bankers,  who  purchased  for  value  in  the  regular  course  of  business.  In 
an  action  for  the  conversion  of  the  note,  held^  that,  prior  to  the  indorse- 
ment by  the  owner,  the  note  was  negotiable;  tliat  the  printed  statement 
formed  part  of  the  instrument;  that  the  holder  was  not  prevented  from 
making  his  election  to  take  bonds  psior  to  the  maturity  of  the  note;  that 
the  said  indorsement  and  the  delivery  to  the  express  company  was  an 
exercise  of  the  option  and  destroyed  the  negotiability  of  the  note,  the 
owner,  thereafter,  having  only  a  claim  against  the  United  States  for  the 
proper  amount  of  bonds;  that,  even  if  the  owner  had  the  power  to  witli- 
draw  this  act,  the  purchaser  or  his  transferee  could  not  maintain  that 
the  transaction  was  incomplete;  that  the  erasure  by  the  thief  of  the 
indorsement  was  a  mere  act  of  spoliation  and  in  no  way  affected  the 
instrument  or  the  rights  of  the  owner,  and  that  the  purchaser  acquired 
no  title. 
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(Argued  May  8,  1874 ;  decided  September  term,  1874) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  for  the  city  and  county  of  New  York,  in 
favor  of  defendants,  entered  upon  an  order  denying  plaintifl[''s 
motion  for  judgment  on  a  verdict,  setting  aside  the  verdict, 
and  directing  judgment  in  favor  of  defendants. 

This  action  was  brought  for  the  alleged  conversion  of  a 
(seven-thirty)  note  of  tlie  United  States,  issued  under  the  act 
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of  Congress  of  March  3,  1865  (13  U.  S.  Stat,  at  Large,  468), 
which,  when  issued,  was  substantially  in  this  form  : 

«  $1,000. 

"  Three  years  atter  date  the  United  States  promise  to  pay 
to  the  order  of 

one  thousand  dollars, 
•  with  interest  at  7  3-10  per  cent,  payable  semi-annually  in 
lawful  money." 

(Signed  by  the  proper  officers  of  the  treasuir 
and  with  the  treasury  seal.) 

Across  the  face  was  printed  the  following : 

'^  The  government  reserves  the  right  of  paying,  in  coin, 
the  interest  on  this  note  at  the  rate  of  six  per  centum  per 
annum." 

On  the  back  was  printed  : 

"  At  maturity  convertible,  at  the  option  of  the  holder,  into 
bonds  redeemable,  at  the  pleasure  of  the  government,  at  any 
time  after  five  years,  and  payable  twenty  years  from  July  15, 
1868,  with  interest  at  6  per  centum  per  annum,  payable  semi- 
annually in  coin." 

The  note  was,  on  the  22d  of  May,  1868,  delivered  by  its 
then  holder  and  owner,  the  First  National  Bank  of  New 
Albany,  Indiana,  to  the  American  Express  Company  for 
remittance  to  Washington.  It  was  in  a  package  with  other 
bonds  directed  to  the  secretary  of  the  treasury.  It  was 
indorsed  by  the  cashier  of  said  bank : 

"  Pay  secretary  of  treasury  for  redemption. 

"  W.  MANN,  CasAry 

The  package  containing  this  note  was,  on  the  night  of  May 
22d,  1868,  stolen  ^om  the  express  company  and  taken  tu 
Liverpool,  England,  where,  on  the  25th  day  of  June,  186S, 
the  indorsement  having  been  obliterated  or  extracted  by  some 
chemical  process  so  that  it  could  not  be  observed,  it  was,  in 
good  faith  and  for  full  value,  purchj^sed  by  the  firm  of  L 
Benas  &  Sons,  bankers,  who  filled  in  the  name  of  defendants* 
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firm,  as  payees ;  on  the  twenty-sixth  remitted  it  to  the  defend- 
ants, bankers  and  their  correspondents  in  New  York,  for  con- 
version. The  defendants  sent  the  full  value  of  the  note  to 
Eenas  &  Sons  on  July  8th,  1868,  without  notice  aifecting  the 
validity  of  their  title,  and  they  subsequently  converted  it  bv 
accepting  substituted  security  in  conformity  to  the  provisions 
of  the  act  of  1865.  The  bank  received  the  value  of  the 
note  from,  and  assigned  its  interest  therein  to,  the  express 
company,  of  which  plaintiff  is  president. 

The  jury  on  trial,  under  the  direction  of  the  court,  rendered 
a  verdict  for  plaintiff  subject  to  the  opinion  of  the  court  at 
General  Term.  "^ 

Clarence  A,  Seward  for  the  appellant.  The  note  in  suit 
was  not  subject  to  the  common-law  rules  applicable  to  com- 
mercial paper.  {Crouch  v.  Credit  Fonder^  L.  R.  [8  Q.  B.],' 
386.)  It  was  not  a  negotiable  note.  (Byles  on  Bills  [10th 
ed.],  67  71 ;  Parsons  on  Bills,  26 ;  Edwards  on  Bills,  139, 
208 ;  Story  on  Bills,  §§  43,  6^  ;  Olyn  v.  Baker,  13  East,  509  ; 
Clark  V.  F.  Z.,  etc,^  Co,^  15  Wend.,  256 ;  Steele  v.  Osweyo, 
etc.,  Co,,  id  65 ;  Clark  v.  City  of  Jan^sville,  4  Am.  L.  R., 
591 ;  Dymon  v.  Lawrence  Co.,  37  Penn.,  358 ;  Burgh  v. 
Preeton,  8  T.  R.,  483 ;  Noortan  v.  Bradley,  9  Wall.,  394 ; 
Atkinson  v.  Max,  1  Cow.,  707 ;  Cooke  v.  Satterly,  6  id.,  108  ; 
Matthews  v.  Houghton,  2  Fairf.,  277.)  The  erasure  of  Mann's 
indorsement  was  sufficient  to  destroy  the  note  even  in  the 
hands  of  an  innocent  indorsee  for  value.  {Benedict  v. 
Cowden,  49  N.  Y.,  396;  Waite  v.  Pomeroy,  2  Mich., 
425.)  The  indorsement  transferred  to  the  United  States  all 
property  in  the  note.  {U.  S.  v.  Barker,  1  Paine,  156; 
Dugan  v.  U.  S.,  3  Wheat.,  172.)  It  terminated  the  contract 
to  pay  in  money.  {Bex  v.  Beeves,  2  Leach,  808,  816.)  It 
rendered  the  note  imperfect  as  a  negotiable  instrument  and 
no  one  could  restore  its  negotiability  without  the  consent  of 
Mann  and  the  government.  {Ledwich  v.  McKim,  Ct.  of 
Appeals  MSS.)  If  the  note  was  negotiable  then  Mann's 
indorsement  was  a  restrictive  indorsement  and  took  the  note 
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without  the  law  merchant.  {Arohe?'  v.  Bk.  of  JEnfflandy 
Doug.,  616 ;  Sigoumey  v.  IZoyd^  8  B.  &  C,  622 ;  5  Bing.^ 
525  ;  TutUe  v.  Barrington^  8  Taunt.,  559 ;  Brown  v.  Jack- 
son^ 1  Wash.,  512 ;  Sweeney  v.  Easter^  1  Wall.,  166 ;  Nichr 
oldon  V.  Chapman^  1  La.  Ann.,  222  ;  Robertson  v.  Kensington^ 
4  Taunt,  30  ;  Leev,  Chilicothe  B,  Bk.,  1  Bond,  387  ;  WUd- 
man  v.  Wildman^  9  Ves.,  173.) 

TT.  TT.  McFarlcmd  for  the  respondents.  The  note  in  suit 
was  never  indorsed  in  any  sense  in  which  that  term  applies 
to  negotiable  paper.  (2  Parsons  on  Bills,  1,  2,  4 ;  Smith's 
Mer.  Law,  316,  note  2;  Chitty  on  Bills,  140,  156;  14  Abb. 
Pr.,  278 ;  Comm,  v.  Em.  In.  Svgs.  Bk.y  98  Mass.,  12.) 
Until  the  payee  was  nominated,  the  note  was  an  imperfect 
instrument.  (1  Pars,  on  Bills,  33.)  A  bona  fide  purchaser  of 
negotiable  paper  is  entitled  to  recover,  though  the  person 
from  whom  he  received  it  obtained  it  by  fraud,  theft  or 
robbery.  {Gould  v.  Legee^  5  Duer,  260 ;  IlaU  v.  WiJUony 
16  Barb.,  548;  Goodman  v.  Simons,  20  How.  [U.  B.],  364; 
Wookey  v.  Pole,  6  C.  L.,  327 ;  BirdsaU  v.  RusseUy  29  N.  Y., 
220 ;  B,  B.  Bk.  v.  Hodge,  35  id.,  65 ;  Raffael  v.  Bh  of 
England,  17  C.  B.,  161 ;  Goodman  v.  Hall,  2  A.  &  E.,  870; 
Foster  v.  Pierson,  1  C,  M.  &  R.,  849 ;  Steeiihart  v.  Boker^ 
34  Barb.,  436 ;  Bk.  of  Bengal  v.  Fagin,  7  Moore  P.  C, 
72 ;  Ingham  v.  Primrose,  97  C.  L.,  82 ;  Young  v.  Grote,  4 
Bing.,  253.)  Plaintiff  having  failed  to  perform  its  duty  in 
carrying  the  note,  and  having  lost  it  in  consequence  of  that 
failure,  cannot  recover  it  or  its  value.  {PhiUips  v.  Thum^ 
L.  R.  [1  Com.  Pis.],  472 ;  Toung  v.  Grote,  13  E.  C.  L.,  420 ; 
Lickbarrow  v.  Mason,  2  T.  R.,  70 ;  Faifnan  v.  Ldbaek,  1 
Duer,  354;  Bk.  of  Buffalo  v.  Kortwright,  22  Wend.,  3^; 
Putnam  v.  Stdlivan,  4  Mass.,  45 ;  McDonald  v.  Muscatine^ 
37  Iowa ;  Sturge  v.  Sta/rr,  2  M.  Y.  &  K.,  195.) 

DwiGHT,  C.  Under  the  facts  in  this  case,  the  question  » : 
Who  is  the  owner  of  the  note,  the  express  company,  which 
has  acquired  the  rights  of  the  bank,  or  the  defendants  ? 
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The  instraraent  is  plainly  negotiable.  There  was  some 
criticism  on  the  argument,  founded  on  the  proposition  that  it 
was  only  the  interest  that  was  payable  in  lawful  money.  If 
all  the  language  affecting  the  interest  had  been  omitted,  there 
would  have  been  a  distinct  promise  on  the  part  of  the  United 
States  to  pay  $1,000.  The  true  construction  is  to  regard  the 
words  affecting  the  interest  as  parenthetical.  The  note  should 
read  in  this  manner :  "  The  United  States'  promise  to  pay  to 
the  order  of  one  thousand  dollars  (with  interest  at 

7^^  per  cent,  payable  semi-annually),  in  lawful  money." 
The  words  "lawful  money"  qualify  the  word  "dollars," 
in  wliich  the  note  itself  is  to  be  paid. 

There  are  several  objections  urged  to  the  negotiability  of 
this  instrument.  One  is,  that  it  is  under  the  seal  of  the 
United  States  treasury.  There  are,  no  doubt,  decisions  that 
an  instrument  under  seal  is  not  negotiable.  These  cases 
refer  to  private  obligations  between  individuals.  {Clark  v. 
Farmer^  Manufacturing  Co.^  15  Wend.,  256;  Stede  v. 
Oswego  Cotton  Manufacturing  Company^  id.,  265.)  They 
are  not  to  be  extended  to  the  case  of  public  secaritics 
like  those  issued  by  the  government,  and  intended  to 
seek  for  a  market  throughout  the  civilized  world.  The  seal 
was  not  placed  there  to  restrain  their  negotiability,  but 
rather  to  stamp  them  as  genuine,  wherever  they  might  be  in 
circulation.  Another  objection  is,  that  the  instrument,  on  its 
face,  was  not  payable  to  any  particular  person,  bnt  that  the 
name  of  the  payee  was  left  blank.  This  fact  does  not  affect 
the  negotiability  of  the  note.  Any  holder  has  the  right  to 
fill  in  his  name  in  the  blank  space,  and  thus  make  the  note 
payable  to  himself.  {Cruchley  v.  Clarance^  2  M.  &  S.,  90.) 
Until  that  is  done,  it  will  circulate  as  though  payable  to 
bearer.  (1  Pars,  on  Notes  and  Bills,  33  ;  2  id.,  448 ;  Crutchhj 
v.  Mann^  5  Taunt.,  529 ;  Greenhow  v.  Boyle^  7  Blackf.,  56 ; 
Attwood  V.  Griffin^  Kyan  &  M.,  425.) 

Again,  it  is  objected  that  the  note  is  in  the  alternative,  and 
that,  accordingly,  it  does  not  fall  within  the  definition  of  a 
negotiable  instrument.     To  this  effect  are  cited :  Atkinson  v. 
SiCKELfr— Vol.  XII.        1Z 
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Manka  (1  Cow.,  691) ;  Cook  v.  SaMerlee  (6  id.,  108) ;  M<Mhe\as 
V.  Houghton  (2  Fairf.  [11  Me.],  377) ;  Story  on  Bills  (§  143). 
But  in  these  cases  the  alternative  was  with  the  dAtor^  so  that  it 
could  not  be  said  that  the  instrument  was  payable  abeolatelv 
and  at  all  events.  No  case  was  cited,  nor  is  it  believed  can 
any  be  found,  in  which,  whei'e  the  note  is  payable  absolutely, 
as  far  as  the  debtor  is  concerned,  and  the  creditor  has  an 
option  to  convert  the  obligation  of  the  debtor  into  another 
and  different  one,  it  is  held  to  be  not  negotiable,  so  long  &* 
the  creditor  has  not  exercised  his  option. 

The  only  point  on  which  any  doubt  would  seem  to  arise 
would  be  whether  the  reservation,  on  the  part  of  tlie  debtor, 
of  the  right  to  pay  the  interest  in  coin  instead  of  lawful 
money  would  destroy  negotiability.  This  reservation,  plainly, 
does  not  affect  the  principal;  that  is  payable  absolutely. 
Nor  does  it  affect  the  payment  of  the  interest  in  money,  both 
kinds  of  currency,  coin  and  paper,  being  equally  lawful.  The 
only  question  is,  whether  an  aUemative  right,  on  the  debtor's 
part,  to  pay  interest  in  coin  or  paper  destroys  negotiability. 
The  agreement  to  pay  interest  is  a  mere  incident  or  acces- 
sory to  the  debt  itself.  {Florence  v.  Drayaon^  1  C.  B.  [X.  S.]. 
584 ;  Florence  v.  Jeiiings^  2  id.,  454 ;  2  Parsons  on  Bills, 
397,  note  v,  and  cases  cited.)  It  is  a  maxim  of  the  law  that 
an  accessory  does  not  draw  with  it  the  principal  but  rather 
follows  the  nature  of  the  latter.  {Accessorium  non  duett 
sed  sequitur  suum  prindpale^  Broom's  Maxims,  203;  Co. 
Litt.,  159,  a^  151,  h.)  Under  these  rules,  it  would  seem  that 
the  option  to  pay  another  rate  of  interest  could  not  affect  the 
negotiability  of  the  note  itself,  since,  independent  of  the 
clauses  concerning  interest,  it  has  every  element  necessary  to 
make  it  negotiable.  The  result  of  the  discussion  is,  that 
until  the  creditor  has  exercised  the  option  of  demanding 
bonds,  conferred  on  him  by  the  statute  in  accordance  with 
the  contract,  the  note  was  negotiable  papier;  and  if  it  hail 
been  stolen,  prior  to  that  time,  and  had  been  passed  to  a 
purchaser  for  value,  he  could  have  held  it  as  against  the 
lawful'owner. 
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It  is  now  necessary  to  consider  the  effect  of  the  indorse- 
ment made  by  Mr.  Mann,  the  cashier,  on  the  note  for  the 
•purpose  of  conversion  into  United  States  bonds.  This  will 
be  discnssed  in  the  outset  as  though  the  indorsement  was 
there  when  the  bonds  were  negotiated  to  Eenas  &  Sons. 
The  obliteration  of  the  indorsement  will  be  subsequently 
considered. 

It  cannot  be  successfully  disputed  that  the  printed  state- 
ment on  the  back  of  the  note,  to  the  effect  that  it  was  con- 
vertible into  bonds  at  the  option  of  the  holder,  formed  a  part 
of  it,  and  that  the  whole  contract  between  the  United  States 
and  the  holder  was  to  be  derived  from  taking  into  considera- 
tion the  statements  and  representations  both  on  the  face  and 
the  back  of  the  note  The  holder,  certainly,  could  have  urged 
this  in  an  application  to  the  government  to  give  him  bonds 
for  his  notes.  {Overton  v.  Tyler^  3  Ponn.  St.,  346.)  It  is 
there  said  that  a  ^'  memorandum  indorsed  on  a  note,  payable 
to  bearer,  is  incorporated  with  it."  Benedict  v.  Cowden  (49 
N.  Y.,  396)  holds  that  a  memorandum  upon  a  note  made 
contemporaneously  with  and  delivered  with  it,  and  intended 
as  a  part  of  the  contract,  is  a  substantive  part  of  the  note, 
and  qualifies  it  the  same  as  if  inserted  in  the  body  of  the 
instrument,  and  with  it  constitutes  a  single  contract.  It 
cannot  be  material  where  the  memorandum  is  found,  whether 
on  the  front  or  on  the  back  of  the  instrument.  This  must 
be  particularly  the  case  where  the  instrument  is  issued  under 
a  general  statute,  and  where  similar  notes  are  largely  in 
circulation,  and  familiar  to  all  men  engaged  in  the  purchase 
of  commercial  paper.  No  one  can  complain  that  the  rule  is 
rigorously  applied  as  no  injustice  can  be  experienced  from  it. 
When  Mr.  Mann  indorsed  on  the  notes  the  words:  "  Pay  to 
the  secretary  of  the  treasury  for  conversion  or  redemption," 
thus  exercising  the  option  given  him  by  the  contract,  the  case 
fell  under  the  rules  applied  to  cases  of  election.  It  is  a  well 
settled  legal  principle  that  an  election  may  be  given  in  a 
contract  either  to  an  obligor  or  obligee.  The  case  of  Ifeele 
V.  Heeve  (2  Siderfin,  107)  is  a  good  early  illustration.    A 
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covenanted  with  B  that  A  or  his  son  0,  or  either  of  them, 
should  work  with  B  at  the  grinding  and  polishing  of  glass. 
It  was  held  that  B  had  the  election  to  require  either  of  them 
to  do  the  stipulated  work. 

An  election   once    made  is  conclusiTe  and    irrevocable. 
{Brown  v.  Royal  In^.  Co.^  1  Ellis  &  Ellis,  853  ;  Lawrence  v. 
Ocean  Ins.   Co.,  11  J.  R,  241,  264 ;  S.  C,  14  id.,  55,  56.) 
In  the  last  case  the  chancellor  said  :  "  If  a  man  has  an  elec- 
tion to  do  and  demand  one  of  two  things,  and  he  determines 
his  election,  it  shall  be  determined  forever.     *    *     *     If  A 
gives  B  one  of  the  horses  in   his  stable,  according  to  the 
instance  given  in  Coke,  B  has  his  election  to  take  which  he 
pleases,  as  no  one  in  particular  was  designated  by  A ;  bat 
having  elected  one,  all  will  agree  that  he  cannot  return  it  and 
take  another."    So  in  Layton  v.  Pearce  (Douglas,  15),  the 
defendant  had  received  of  6  one  pound  six  shillings,  on  con- 
dition that  if  a  certain  lottery  ticket  should  come  up  a  blank  or 
a  prize  on  the  next  day,  he  would  deliver  to  G  an  undrawn 
ticket,  or  pay  him  twenty  pounds.    Lord  Mansfield,  in 
behalf  of  the  court,  said,  that  they  were  of  opinion  that  if  the 
option  had  been  in  G,  and  if  he  had  made  his  election  to 
take  the  twenty  pounds,  he  would  have  put  an  end  to  the 
alternative,  and  have  converted  the  agreement  into  an  abso- 
lute contract  for  the  payment  of  money.    It  is  equally  plain 
that  if  he  had  elected  to  take  the  undrawn  ticket,  there  would 
have  been,  after  such  election,  no  right  to  demand  the  money. 
That  would  make  the  case  very  near  to  that  at  bar  in  electing 
to  take  the  bonds. 

There  is  nothing  to  prevent  the  holder  from  electing  to 
take  bonds  at  any  time,  though  the  notes  cannot  be  actually 
converted  into  bonds  until  maturity.  Until  an  election  is 
exercised,  they  remain  treasury  notes  j  when  that  occurs 
their  function  is  at  an  end,  and  the  holder  ha«  only  a 
claim  against  the  United  States  for  the  proper  amount 
of  bonds.  This  is  a  chose  in  action  and  not  negotiable. 
I  think  that  the  holder  in  the  present  case  exercised  its 
election  when,  after  having  made  the  indorsement,  it  placed 
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the  bonds  in  the  possession  of  the  express  company  for  trans- 
mission to  the  United  States  treasury.  It  has  never  with- 
drawn its  act,  if  it  has  the  power  to  do  so.  The  defendants 
in  the  present  case  having  no  privity  with  the  parties  to  the 
transaction,  cannot  maintain  that  it  was  inchoate  or  imperfect, 
or  that  its  effect  was  different  from  its  apparent  intent. 
Accordingly,  if  Mr.  Mann's  indorsement  had  been  on  the 
note  when  Benas  &  Son  received  it,  they  would  have  taken 
it  not  as  negotiable  paper,  but  as  an  instrument  bearing  evi- 
dence of  an  election  to  take  bonds. 

The  fallacy  of  the  defendants'  argument  consists  in  the  fact, 
that  he  regards  the  indorsement  of  Mr.  Mann  as  an  ordinary 
commercial  indorsement.  On  that  view,  a  holder  whose  name 
was  not  inserted  in  the  body  of  the  note  might,  perhaps,  be 
denied  the  power  of  making  a  restrictive  indorsement.  That 
is  not  this  case.  The  indorsement  was  for  conve7*sio7i.  Its 
object  was  not  to  enforce  or  transfer  the  instrument,  but  to 
extinguish  it,  to  destroy  its  life.  When  it  issued  from  the 
hands  of  the  bank  it  was  inert,  and  formed  no  more  a  part  of 
the  commercial  paper  of  the  country.  Had  it  reached  the 
treasury  in  the  due  course  of  business,  it  would  have  been  a 
mere  claim  for  bonds.  By  the  terms  of  the  note  itself  the 
holder  had  the  option  to  convert  it  into  bonds.  The  word 
"  holder  "  must  be  construed  to  mean  any  one  who  had  law- 
ful title,  and  cannot  be  confined  to  a  person  whose  name  was 
written  on  the  face  as  payee.  It  is  only  as  "  holder  "  that  a 
person  has  a  right  to  fill  in  the  name  of  a  payee,  and  of  coui-se 
he  may,  in  the  same  character,  do  the  act  which  the  statute 
prescribes,  and  elect  to  take  bonds  instead  of  money. 

The  final  point  is,  whether  the  erasure  of  Mr.  Mann's 
indorsement,  by  the  thief,  is  material.  His  act  must  be 
deemed  to  be  a  mere  act  of  spoliation,  having  no  effect 
upon  the  instrument.  (1  Greenl.  on  Ev.,  §  566.)  It  cer- 
tainly could  not  restore  an  instrument  to  negotiability 
where  that  element  had  been  lost.  The  true  view  is  that 
it  leaves  the  instrument  precisely  as  it  was  The  law  will 
still  read  the  words :  "  Pay  to  the  secretary  of  the  treasury 
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for  conversion,"  on  the  note  as  being  potentially  present. 
If  the  erasure  had  any  effect  it  would  be  to  destroy  the 
note  as  a  negotiable  instrument,  as  detaching  a  memoran- 
dum forming  a  part  of  it  under  the  rule  in  Benedict  v.  Cow- 
den  (supra).  This  view  would  be  adverae  to  the  position  of  the 
defendants.  The  correct  rule,  however,  is  that  the  act  of  the 
wrong-doer  is  a  pure  spoliation,  leaving  the  previous  rights 
of  the  parties  wholly  unaffected.  The  thief  did  not,  as  in  the 
case  of  stolen  notes  payable  to  bearer  or  indorsed  in  blank, 
have  even  the  nominal  title.  There  can  be  no  pretence  of 
any  legal  ground  upon  which  his  act  could  destroy  the  plain- 
tiff's right,  any  more  than  if  he  had  mutilated  the  instrument 
or  wholly  destroyed  it. 

The  judgment  of  the  court  below  should  be  reversed. 

All  concur. 

Judgment  reversed,  and  judgment  ordered  for  plaintiff  on 
verdict. 


Jabez    a.   Bostwick,   Respondent,  v.    Mathias    Goetzel, 

impleaded,  etc.,  Appellant. 
« 

In  the  provision  of  the  Code  (§  186)  allowing  bail  to  be  given  to  discharge 
a  defendant  from  arrest  at  any  time  before  execution,  an  execution  againat 
the  person  is  intended.  Bail  m*ay  be  given  after  execution  is  issued  against 
property. 

If,  however,  the  taking  of  an  undertaking  in  such  case  is  irregular,  it  is  an 
irregularity  of  which  the  defendant  and  his  sureties  cannot  take  advantage 
in  an  action  on  the  undertaking. 

It  seems,  that  the  provisions  of  the  Revised  Statutes  (2  R  S.,  556,  §§  86, 37) 
providing  that  when,  at  the  time  of  the  rendition  of  judgment,  the 
defendant  is  under  arrest,  the  plaintifif  shall  charge  him  In  execution, 
within  three  months  after  the  last  day  of  the  term  next  foUowing  thai 
at  which  the  judgment  was  rendered,  and,  in  case  of  neglect,  that  defend- 
ant  may  be  discharged  on  supersedeas,  were  iutended  only  for  the  relief 
of  a  defendant  in  actual  custody;  and  if  in  force,  under  the  Code,  do  not 
apply  where  he  has  been  discharged,  upon  giving  bail ;  the  defendant 
also,  who  has  not  been  discharged  from  custody  by  a  supersedeas,  remains 
liable  to  arrest  on  execution,  after  the  expiration  of  the  time  specified. 

These  provisions  are  not  in  force  under  the  Code,  and  prior  to  1870  theft 


1874.]  BOSTWICK  V.  GOETZBL.  583 


Statement  of  case. 


was  DO  limitation  of  time  during  which  an  execution  against  the  person 
of  a  defendant  in  custody  might  be  issued. 
It  aeems^  that  under  the  amendment  to  section  288,  made  in  1870,  providing 
for  the  discharge,  upon  his  motion,  of  a  defendant  in  custody,  if  execution 
against  his  person  be  not  issued  within  three  months  after  entry  of  judg- 
ment, the  execution  can  be  superseded  only  by  order  of  the  court  upon 
motion. 

(Submitted  May  8, 1874;  decided  September  term,  1874.) 

Appeal  from  order  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  setting  aside  an  order  dismiss- 
ing plaintiff's  complaint  and  granting  a  new  trial. 

This  action  was  brought  upon  an  undertaking  given  by 
defendant  Wildey,  as  principal,  and  defendants  Meeks  and 
Goetzel,  as  sureties,  to  discharge  Wildey  from  an  order  of  arrest 
issued  in  an  action  by  this  plaintiff  against  him. 

Goetzel  alone  defended.  July  2, 1869,  Wildey  was  arrested 
in  the  action  against  him.  August  10, 1869,  the  undertaking 
sued  on  was  given,  and  Wildey  was  released  from  arrest.  July 
10,  1869,  judgment  was  entered  against  Wildey,  and,  on  the 
same  day,  execution  was  issued  against  his  property,  which 
was  subsequently  returned  unsatisfied.  March  1, 1S70,  execu- 
tion against  Wildey's  person  was  issued,  which  was  subse- 
quently returned,  "  defendant  not  found."  July  5, 1870,  this 
action  was  commenced.  The  court  dismissed  the  complaint 
on  trial,  because  execution  against  .the  person  was  not  issued 
within  three  nionths  after  the  last  day  of  term  next  after  the 
entry  of  judgment.  Exceptions  were  ordered  to  be  heard  in 
the  first  instance  at  the  General  Term. 

R6be7*t  iT.  Waite  for  the  appellant.  Plaintiff,  by  failing  to 
charge  Wildey  in  execution  within  the  time  limited  by  law, 
has  failed  to  exhaust  every  remedy  against  his  principal,  which 
he  must  do  before  resort  can  be  had  to  the  surety.  (3  R.  S. 
[5th  ed.],  870,  §  38 ;  Lippmann  v.  Peteraherger^  18  How.  Pr., 
270.)  The  undertaking  was  irregular  and  void.  {Kendeii- 
lergli  v.  Morgan^  18  How.  Pr.,  469.) 
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D.  M,  Porter  for  the  respondent.  It  was  unnecessary  to 
aver  or  prove  that  execution  against  property  had  been  issued. 
{Renick  v.  Orser^  4  Bosw.,  384 ;  Ont  BJc.  v.  Hdllet^  8  Cow.,  192 ; 
IliuTnan  v.  Beera^  13  J.  K.,  529.)  The  sureties  are  estopped 
from  contesting  the  validity  of  the  undertaking.  {H<iggart 
V.  Morgcm^  1  Seld.,  422 ;  FranJdin  v.  Pendleton^  3  Sandf., 
572.)  Wildey  having  received  a  consideration  for  the  under- 
taking, in  his  liberty,  defendants  cannot  object.  {CoUman  v. 
Be<m^  32  How.,  370  ;  Halaey  v.  Flint,  15  Abb.,  367.)  By  the 
amendment  to  section  228  of  Code,  plaintiff  was  only  obliged 
to  charge  the  defendant  in  execution  against  his  person  where 
he  is  in  actual  custody.    (2  S.  L.  1870, 1834,  chap.  742,  §  11.) 

Earl,  C.  The  appellant  claims  that  the  undertaking  was 
irregular  and  void  because,  under  section  186  of  the  Code, 
"VP^ildey  could  give  bail  for  his  discharge  from  arrest  only 
before  execution,  while  here  execution  against  his  property 
had  been  issued  before  the  undertaking  was  given.  I  am  of 
opinion  that  the  execution  mentioned  in  section  186  is  one 
against  the  person.  While  the  sheriff  holds  such  an  execu- 
tion in  his  hands,  it  would  be  quite  idle  for  him  to  take  bail 
from  the  defendant  that  he  should  at  all  times  render  him- 
self  amenable  to  the  execution  which  it  was  his  duty  at  once 
to  enforce.  But  if  an  execution  against  property  has  been 
issued,  which  may  be  unretumed  for  sixty  days,  it  is  quite 
proper  that  a  defendant  who  has  been  arrested  should  be  dis- 
charged from  arrest,  by  giving  the  bail  that  he  will  at  all 
times  render  himself  amenable  to  process  against  his  person. 
This  construction  is  made  still  clearer  by  reference  to  sec- 
tion 201,  which  provides  that  the  sheriff  may  discharge  him- 
self from  any  liability  on  account  of  an  arrested  person  "  by 
the  giving  and  justification  of  bail,  at  any  time  before  pro- 
cess against  the  person  of  the  defendant."  But  if  the  true 
construction  be  that  claimed  by  the  appellant,  there  was  sim- 
ply an  irregularity  in  taking  the  undertaking  of  which,  in 
this  action,  Wildey  and  his  sureties  cannot  take  advantage. 
{FranJdin  v.  Pendleton,  3  Lond,  [S.  C],  572;    Haggart  v. 
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Morgan,  5  N.  Y.,  422 ;  Coleman  v.  Bean,  32  How.  Pr., 
370.) 

It  is  further  claimed  that  the  undertaking  became  inopera- 
tive because  Wildey  was  not  charged  in  execution  within 
three  months  from  the  last  day  of  the  term  next  following 
that  at  which  judgment  was  obtained.  This  is  upon  the 
assumption  that  sections  36  and  37  of  title  17,  chapter  8, 
part  3  of  the  Revised  Statutes  were  in  force  at  the  time  the 
undertaking  was  given.  {Lippman  v.  Petersherger^  18  How. 
Pr.,  270  ;  WeUs  v.  Jones,  2  Abb.  Pr.,  20.)  Section  36  pro- 
vides that  when  any  defendant,  at  the  time  judgment  shall 
be  rendered  against  him,  shall  be  in  the  custody  of  n  sherifE 
or  other  officer,  the  plaintiff  in  such  judgment  shall  charge 
such  defendant  in  execution  thereon  within  three  months 
after  the  last  day  of  the  term  next  following  that  at  which 
such  judgment  shall  have  been  obtained.  And  section  37 
provides  that  if  the  plaintiff  shall  neglect  so  to  charge  the 
defendant  he  may  be  discharged  from  custody  by  a  superse- 
deas, to  be  allowed  by  any  judge  of  the  court,  unless  good 
cause  to  the  contrary  be  shown  ;  and  after  being  so  discharged 
such  defendant  shall  not  be  liable  to  be  arrested  upon  any 
execution  which  shall  be  issued  upon  such  judgment. 
The  claim,  as  I  understand  it,  is,  that  in  consequence  of 
these  provisions  the  defendant  could  not  be  charged  in  execu- 
tion ;  and  hence  that,  under  section  191,  the  bail  were  exoner- 
ated because  Wildey  was  legally  discharged  from  the  obliga- 
tion to  render  himself  amenable  to  process. 

There  are  two  reasons  why  these  provisions  of  the  Revised 
Statutes,  assuming  that  they  were  in  force,  do  not  apply  to 
this  case :  (1.)  They  were  intended  only  for  the  relief  of  a 
person  in  actual  custody,  whom  the  plaintiff  in  the  judgment 
permitted  to  remain  in  custody  for  a  long  period  without 
charging  him  in  execution.  While  Wildey  was  in  custody 
when  the  judgment  was  entered,  he  had  been  discharged 
from  custody  several  months  before  the  execution  was  issued 
against  his  person.  (2.)  Wildey  was  never  discharged  from 
custody  by  a  supersedeas,  and  hence  remained  liable  to  arrest 
SicKET-s — Vol.  XI.  74 
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upon  execution.  Under  the  old  practice,  after  the  lapse  of 
the  three  months  and  after  the  defendant  in  custody  had 
moved  for  a  eupersedeae  the  plaintiff  could  issue  a  ca.  sa,  and 
deliver  it  to  the  sheriff,  and  that  would  be  good  cause  for  not 
allowing  the  super aedeas.  (1  Burrill's  Pr.,  427;  1  Gaines, 
167 ;  3  J.  R,  446.) 

Prior  to  1870  there  was  in  the  Code  no  limitation  of  time 
during  which  an  execution  against  the  person  of  a  defendant 
in  custody  might  be  issued ;  and  the  condition  of  an  under- 
taking given  to  discharge  the  defendant  from  an  order  of 
arrest  was,  that  he  should  at  all  times  render  himself  amena- 
ble to  the  process  of  the  court.  '  But  in  1870,  by  an  amend- 
ment of  section  288  of  the  Code,  made  after  the  execution 
against  the  person  in  this  case  had  been  issued,  it  was  pro- 
vided, that,  "  if  any  defendant  be  in  actual  custody  under  an 
order  of  arrest,  and  the  plaintiff  shall  neglect  to  enter  judg- 
ment in  the  action  within  one  rnonth  after  it  is  in  his  power 
to  do  so,  or  shall  neglect  to  issue  execution  against  the  person 
of  such  defendant  within  three  months  after  the  entry  of 
judgment,  such  defendant  may,  on  his  motion,  be  discharged 
from  custody  by  the  court  in  which  such  action  shall  have 
been  commenced,  unless  good  cause  to  the  contrary  be  shown; 
and  after  being  so  discharged,  such  defendant  shall  not  be 
arrested  upon  any  execution  issued  in  such  action."  This 
amendment  was  doubtless  adopted  to  adapt  the  provisions  of 
the  Revised  Statutes,  above  referred  to,  to  the  Code ;  and,  as 
will  be  seen,  provides  only  for  the  case  of  a  defendant  in 
actual  custody ;  and  the  execution  against  the  person  can  be 
superseded  only  upon  motion  and  the  order  of  the  court. 

The  order  of  the  General  Term  was  therefore  right,  and 
should  be  affirmed,  and  judgment  absolute  rendered  against 
the  appellant  with  costs. 

All  concur. 

Order  affirmed  and  judgment  accordingly. 
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Fanwy  S.  Bartlett,  Respondent,  v.  Daniel  Dbew, 

impleaded,  etc..  Appellant. 

The  assets  of  a  corporation  are  a  trust  fund  for  the  payment  of  its  debts, 
and  its  creditora  have  a  lien  thereon  and  the  right  to  priority  of  pay- 
ment over  its  stockholders. 

Where  property  of  a  corporation  has  been  divided  among  its  stockholdei-s 
before  all  its  debts  have  been  paid,  a  Judgment  creditor,  after  the  return 
of  an  execution  unsatisfied,  may  maintain  an  action,  in  the  nature  of  a 
creditor's  bill,  against  a  stockholder  to  reach  whatsoever  was  so  received 
by  him.  It  is  immaterial  whether  he  got  it  by  fair  agreement  with  his 
associates  or  by  a  wrongful  act. 

The  creditor  is  not  required  to  bring  his  suit  on  behalf  of  other  credi- 
tors who  may  choose  to  come  in,  or  to  make  all  the  stockholders 
parties  to  the  action.  With  the  equities  as  between  the  stockholders 
themselves  he  has  nothing  to  do,  unless  he  chooses  to  intervene  to 
settle  them. 

The  fact  that  the  debtor  is  a  foreign  corporation  is  not  material. 

(Argued  May  11,  1874;  decided  September  term,  1874) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  affirming  a  judgment 
in  favor  of  plaintiff  entered  upon  the  report  of  a  referee. 
(Reported  below,  4  Lans.,  444.) 

This  was  an  action  in  the  nature  of  a  creditor's  bill  brought 
by  plaintiff  as  judgment  creditor  of  the  New  Jersey  Steam 
Navigation  Company  after  the  return  of  an  execution,  milla 
bonaj  to  reach  certain  assets  of  the  said  company  alleged  to 
be  in  the  hands  of  defendant.  Drew. 

In  September,  1866,  the  plaintiff  recovered  in  the  Supreme 
Court  a  judgment  against  the  New  Jersey  Steam  Navigation 
Company,  a  corporation  created  by  the  laws  of  the  State  of 
New  Jersey,  for  $836.32  upon  a  cause  of  action  accruing  in 
the  month  of  July,  1863.  An  execution  upon  the  judgment 
was  duly  issued  to  the  sheriff  of  the  city  and  county  of  New 
York  and  returned  unsatisfied.  The  corporation  was  created 
in  February,  1839,  with  a  capital  of  $600,000,  and  had  an 
existence  of  thirty  years'  duration  which  terminated  in  the 
month  of  February,  1869.     In  1868  this  action  waa  com- 
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menced  against  the  corporation  and  Daniel  Drew,  who  was 
a  large  stockholder  therein  as  well  as  a  director  and  president 
of  the  board  and  a  resident  of  the  city  of  New  York.  The 
business  of  the  corporation  was  that  of  a  common  carrier, 
transporting  passengers  and  freight  for  hire  by  steamboats 
between  New  York  and  various  eastern  ports.  It  appeared 
that  in  December,  1863,  by  order  of  the  board  of  directors, 
three  steamboats  of  the  company  were  sold  for  $750,000,  and 
in  December,  1865,  the  proceeds  of  the  sales  were  divided 
among  the  stockholders  of  the  company,  and  the  defendant, 
Drew,  received  for  his  share  an  amount  much  larger  than  the 
plaintiff's  judgment  against  the  company. 

Charles  Jones  for  the  appellant.  Defendant's  motion  to 
dismiss  the  complaint  should  have  been  granted.  (2  R.  S., 
173,  §§  38,  39 ;  Catlin  v.  Doughty,  12  How.,  457 ;  Code  of 
Pro.,  chap.  2,  tit.  9 ;  2  Barb.  Ch.  Pr.,  149.)  The  property 
plaintiff  desires  to  follow  came  to  defendant  by  virtue  of  a 
legal  dividend  and  he  is  entitled  to  keep  it  \Le  Roy  v.  Okie 
Ins.  Co.,  2  Edw.  Ch.,  657.)  The  dividend  could  only  be 
recovered  back  by  a  legally  appointed  receiver.  (Osgood  v. 
Laytin,  3  Abb.  Ct.  Apps.,  418.) 

Edward  P.  Cowles  for  the  respondent.  The  capital  stock 
of  a  corporation  is  primarily  liable  for  the  payment  of  its 
debts,  and  it  cannot  be  distributed  among  its  stockholders 
leaving  the  creditors  nnpaid.  (2  Kent  Com.,  307 ;  2  Stoiy 
Eq.  Jur.,  1252;  Curran  v.  State  of  Arkansas,  15  How, 
[U.  S.],  528.) 

Eeynolds,  C.  It  is  insisted  by  the  defendant,  Drew,  that 
the  plaintiff  can  maintain  no  action  against  him  alone,  but 
that  she  must  prosecute  not  only  all  tli€  stockholders,  to  the 
end  that  each  shall  contribute  his  proportion  to  the  payment 
of  her  debt,  but  her  suit  must  be  brought  on  her  own  behalf 
and  on  behalf  of  all  the  other  creditors  of  the  corporation 
who  may  choose*  to  come  in.    In  other  words,  in  order  to  col- 
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lect  her  debt  against  the  company,  she  mast  institute  a  suit 
to  wind  up  and  finally  settle  ail  its  affairs.  That  she  might  do 
this  is  not  to  be  doubted,  but  that  she  of  necessity  mv^i 
do  it  presents  a  different  question.  Prior  to  the  distribution 
of  the  assets  of  the  corporation,  due  notice  of  the  plain- 
tiff's claim  was  given,  and  redress  demanded,  and  the  dis- 
tribution was  made  with  knowledge  of  the  plaintiff's  claim, 
and  the  corporation  has  no  assets  or  property  which  can  be 
taken  on  execution. 

We  are  of  the  opinion  that  the  plaintiff's  right  of  action 
rests  upon  a  veiy  plain  principle  of  equity.  This  is  not  a 
proceeding  to  dissolve  and  wind  up  the  affairs  of  a  corpora- 
tion, or  to  marshal  its  assets,  but  the  ordinary  proceeding  to 
collect  a  debt  from  a  debtor  unwilling  to  pay.  The  circum- 
stance that  the  debtor  is  a  foreign  corporation,  or  that  the 
defendant,  Drew,  was  its  president,  director  or  stockholder,  is 
quite  immaterial,  if  it  be  found  that  Drew  has  any  of  the 
assets  or  property  of  the  corporation  which  ought  to  be 
applied  in  payment  of  its  debts.  It  is  equally  immaterial, 
whether  he  got  it  by  fair  agreement  with  his  associates, 
or  by  any  wrongful  act.  If  the  law  dooms  it  to  the  pay- 
ment of  the  debts  of  the  corporation,  it  may  be  taken  in 
some  form  by  the  creditor.  It  is  a  very  plain  proposition 
that  the  stock  and  property  of  every  corporation  is  to  be 
regarded  as  a  trust  fund  for  the  payment  of  its  debts,  and  its 
creditors  have  a  lien  and  the  right  to  priority  of  payment 
over  any  stockholder.  (2  Story  Eq.  Jur.,  §  1252.)  Where  ^ 
stock  and  property  has  been  divided  between  stockholders 
before  all  the  debts  of  the  corporation  have  been  discharged, 
if  any  one  stockholder  is  compelled  to  pay  more  than  his 
fair  share  of  any  unpaid  debt  he  may  resort  to  his  associates 
for  equitable  contribution ;  but  with  that  proceeding  the  cred- 
itor has  nothing  to  do,  unless  he  chooses  to  intervene  to  settle 
equities  that  may  exist  between  his  debtors.  In  the  present 
case  the  corporation  was  proceeded  against  as  an  ordinary 
debtor,  either  unwilling  or  unable  to  pay.  It  turned  out^ 
that  it  had  no  property  which  could  be  taken  on  execution ; 
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but  it  was  found  that  the  defendant,  Drew,  had  a  large 
amount  of  the  assets  in  his  possession,  which  belonged  to  the 
corporation  when  the  plaintiff's  demand  accrued,  and  some 
portion  of  which  should  have  been  applied  in  discharge  of  its 
obligation  to  the  plaintiff.  As  before  suggested,  it  does  not 
matter  how  it  came  to  the  possession  of  the  defendant,  Drew. 
It  is  enough  that  he  had  it,  and  it  was  so  much  of  the  assets 
of  the  corporation  as  ought  to  be  devoted  to  the  payment  of 
the  debts  of  the  company,  and  his  claim  as  a  stockholder 
could  not  prevail  over  the  creditor's  prior  right.  {Ourra/n  v. 
State  of  ArkansaSy  15  How.  [U.  S.],  305 ;  Tinkham  v.  JSont, 
31  Barb.,  407,  412 ;  2  Kent  Com.,  307;  2  Story  Eq.  Jur., 
§  1252.)  This  view  of  the  case  renders  the  consideration  of 
several  questions  argued  by  the  learned  counsel  for  the 
defendant.  Drew,  in  respect  to  parties  and  the  form  of  pro- 
ceeding, quite  unnecessary.  We  are  referred,  however,  to 
two  cases  in  Massachusetts,  of  which  a  word  may  be  said. 
( Vose  V.  Grant,  15  Mass.,  505 ;  Spear  v.  Orant^  16  id.,  9.) 
They  were  both  actions  on  the  case  at  common  law,  by  the 
bill-holder  and  creditor  of  a  bank,  whose  charter  had  expired 
and  assets  distributed,  against  a  stockholder  who  had  received 
a  portion  thereof.  The  action  proceeded  entirely  upon  the 
theory  that  the  distribution  was  wrongful  before  all  the  debts 
of  the  corporation  were  paid ;  and  that,  for  this  alleged  wrong 
an  action  on  the  case  at  common  law  might  be  maintained  by 
a  creditor  against  each  stockholder  who  had  profited  by  the 
wrongful  division.  After  a  very  elaborate  consideration  by 
the  court,  the  right  of  action  was  denied,  and  whether  prop- 
erly or  improperly  does  not  affect  the  present  case.  The 
Supreme  Judicial  Cou]*t  of  Massachusetts  had  at  that  time  uo 
equity  jurisdiction,  and  this  circumstance  was  lamented  bv 
Jackson,  J.,  in  delivering  the  opinion  of  the  court  in  the  case 
first  cited.  Whether  the  apparent  hardship  of  that  case,  or 
possibly  of  many  others,  had  any  influence,  it  is  certain  that, 
soon  after,  the  law-making  power  of  the  State  conferred  upon 
the  court  equity  jurisdiction.  With  the  nice  distinction 
between  law  and  equity  we  are  not  troubled  in  this  case,  nor 
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even  as  to  the  form  of  the  action.  The  plaintiff  is  a  creditor 
of  the  New  Jersey  Steam  Navigation  Company  for  the 
amount  of  a  judgment  duly  obtained.  The  company  has  no 
property  in  this  State  that  can  be  taken  on  execution.  The 
defendant,  Drew,  is  found  to  be  in  possession  of  assets  of  the 
dissolved  or  insolvent  corporation  more  than  suflScient  to  pay 
the  plaintiff  her  demand,  and  the  law  requires  that  he  should 
pay  it. 

The  judgment  below  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


The  Cmr  of  Brooklyn,  Respondent,  v.  Henry   Brbslin 

et  al.,  Appellants. 

Under  the  provisions  of  the  charter  of  the  city  of  Brooklyn  of  1854-  (title 
^)  §§  li  18,  subs.  4,  16,  chap.  384,  Laws  of  1854),  empowering  the  com- 
mon council  to  pass  ordinances  licensing  and  regulating  cartmen,  etc. , 
and  to  authorize  the  mayor  to  grant  such  licenses,  ordinances  pro- 
hibiting the  driving  of  a  cart  within  the  city,  for  hire,  unless  licensed 
by  the  mayor,  and  authorizing  the  mayor  to  grant  licenses,  were  valid. 
The  delegation  of  power  to  the  mayor  was  expressly  authorized,  and 
the  requiring  a  license  a  proper  regulation  for  the  benefit  of  the  city 
and  its  citizens. 

Thompaan^  Trens.,  etc.y  v.  Schermerhom  (6  N.  Y.,  92)  and  Dunham  v. 
TrtuieeSj  ete.  (5  Cow.,  462)  distinguished. 

The  ordinances  did  not  apply  simply  to  those  pursuing  the  separate  and 
independent  business  of  cartmen;  but  where  one  having  carts  for  his 
own  business  let  them  out  for  hire,  for  the  carriage  of  goods  of  others, 
without  having  obtained  a  license,  he  is  liable  for  the  penalties  imposed 
by  said  ordinances  for  such  violation  thereof. 

(Argued  May  11,  1874;  decided  September  term,  1874.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  affirming 
a  judgment  of  the  County  Court  of  Kings  county,  which 
affirmed  a  judgment  in  favor  of  plaintiff, .  rendered  by  the 
police  justice  of  the  city  of  Brooklyn. 


67  691 

128  271 

57  501 
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This  action  was  brought  to  recover  a  penalty  fixed  for  the 
violation  of  an  ordinance  of  the  common  council  of  said 
city. 

The  ordinance  is  as  follows : 

Section  1.  No  person  shall  drive  within  the  city  of 
Brooklyn,  for  hire  or  wages,  any  cart,  sled,  track,  dray, 
wagon,  or  use  any  hand-cart  or  barrow  for  the  transportation 
of  any  merchandise,  goods,  or  articles  of  any  kind,  or  drive, 
or  cause  or  permit  to  be  driven,  any  hackney  coach,  carriage, 
cab,  omnibus,  railroad  car  or  stage,  for  the  transportation  of 
passfengers,  without  being  first  licensed  by  the  mayor  to  do 
or  cause  the  same  to  be  done,  under  the  penalty  for  each 
and  every  oflence,  to  be  paid  by  the  owner  and  driver  sev- 
erally and  respectively,  of  twenty-five  dollars  when  driven  for 
the  transportation  of  passengers,  and  of  ten  dollars  when 
driven  for  the  transportation  of  merchandise,  goods,  or  arti- 
cles of  any  kind,  except  dirt,  sand,  gravel,  clay,  or  paving 
stone  or  building  rubbish,  and  of  five  dollars  for  the  trans- 
portation of  dirt,  sand,  gravel,  clay,  paving  stone,  or  building 
rubbish. 

The  defendants  were  coal  dealers  in  the  said  city  and  had 
a  coal  yard  and  place  of  business  therein.  They  owned 
horses  and  carts  and  employed  men  to  drive  them,  which 
they  used  in  their  own  business  and  which  they  also  hired 
out  to  any  person  who  might  engage  them,  without  having 
a  license. 

The  penalty  was  recovered  for  carting  coal  in  April,  1869, 
for  the  firm  of  Hendrickson  &  Fleet,  who  had  hired  the 
horses  and  carts,  with  the  drivers,  of  the  defendants  for  that 
purpose. 

Further  facts  appear  in  the  opinion. 

Samuel  Garrison  for  the  appellants.  The  ordinance  is 
void  and  not  within  the  power  given  by  the  charter.  {Dun- 
ham V.  Trustees  of  Rochester^  5  Cow.,  462 ;  Vil.  of  Buffalo 
V.  Webster^  10  Wend.,  100;  Thompson  v.  Schoonm<ikery  2 
Sold.,  92;  S.  L.  1854,  chap.  384,  am'd  1862,  chap.  63.) 
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Jc6ee  Johnson  for  the  respondent.  It  was  within  the 
province  of  the  city  government  to  decide  whether  the  ordi- 
nance was  proper.  (Rar.  R.  R.  Co,  v.  Mayor^  etc.,  1  Hilt., 
562 ;  City  of  BVlyn  v.  Cleoes^  H.  &  D.  Sup.,  231,  233.) 
The  common  council  was  authorized  by  statute  to  delegate 
the  power  to  grant  licenses  to  the  mayor.  (Laws  1854,  840, 
pt.  4 ;  p.  841,  pt.  18  ;  861,  §  11 ;  855,  §  20 ;  Ear.  R.  R.  Co. 
V.  Mayor,  etc.,  1  Hilt.,  562;  People  ex  rd.  Houston  v. 
Mayor,  7  How.,  81.) 

LoTT,  Ch.  C.  The  charter  of  the  city  of  Brooklyn,  which 
w&s  in  force  when  the  acts  of  the  defendants  complained  of 
transpired,  declared  that  the  legislative  power  of  the  said  cor- 
poration should  be  vested  in  a  mayor  and  board  of  aldermen, 
who  together  should  form  the  common  council,  and  that  the 
common  council  should  have  power,  within  the  said  city,  to 
make,  establish,  publish  and  modify,  amend  or  repeal,  ordi- 
nances, rules,  regulations  and  by-laws  for  several  different  pur- 
poses particularly  specified ;  and,  among  others,  ^'  to  license  and 
regulate  cartmen,  hack,  cab,  omnibus,  stage  and  truck  owners 
and  drivers,  *  *  *  and  carnages  and  vehicles  used  for 
the  transportation  of  passengers  and  merchandise,  goods,  or 
articles  of  any  kind ; "  or  to  authorize  the  mayor  to  grant 
such  licenses,  and  '^  to  require  the  owners  to  mark  the  same 
in  such  manner  as  the  common  council  should  designate; 
*  *  *  and  to  fix  the  rates  of  compensation  to  be  allowed  to 
them,  and  to  prohibit  unlicensed  persons  from  acting  in  either 
of  such  capacities;"  and  that  by  every  by-law,  ordinance, 
or  police  or  sanitary  regulation  the  said  common  council  might 
pass,  it  might  impose  such  penalty  for  the  violation  or  non- 
performance thereof,  as  it  might  deem  proper,  but  its  opera- 
tion was  not  to  extend  beyond  the  territorial  limits  of  the  city. 
(See  Laws  of  1854,  chap.  384,  at  p.  837,  relating  to  the  com- 
mon council,  in  title  11,  §§  1,  13.)  Subdivisions  4  and  16, 
and  section  16,  of  that  title,  provided  for  prosecutions  for 
violations  of  such  ordinances  by  the  city,  before  any  police 
justice  and  other  designated  officers,  etc. 
SicKELs — Vol,  XIL        76 


594  ^^^^^  OF  Bbooklyn  v.  Breslin  et  aL  [Sept., 


Opinion  of  the  Commission,  per  Lott,  Ch.  O. 


The.  ordinauee  by  which  the  penalty  in  qaestioa  was 
imposed  was  passed  in  pursuance  of  and  under  the  authority 
of  that  provision. 

The  common  council  also  passed  another  ordinance,  which 
ordained,  that  "  licenses  shall  be  granted  by  the  mayor,  from 
time  to  time,  to  such  persons  as  he  may  deem  proper,  residents 
of  the  city  of  Brooklyn,  of  the  age  of  twenty-one  years  and 
of  good  moral  character  and  not  otherwise,  to  carry  on  the 
business  or  trade,  or  to  act  in  the  capacity  of  coachmen,  porters, 
owners  and  drivers  of  hacks  *  *  *  and  junk  wagons  or 
carts,  and  of  common  carriers  *  *  *  but  no  person  shall 
be  licensed  as  a  cartman,  except  as  a  dirt  cartman,  unless  he 
shall  own  a  good  horse  and  cart,  over  and  above  all  debts  due 
by  him,  and  shall  be  a  citizen  of  the  United  States,"  etc. 

It  is  apparent,  from  the  provision  of  the  plaintiflF's  charter 
above  referred  to,  and  the  preceding  ordinances,  that  the  mayor 
was  authorized  to  license  cartmen,  and  that  the  learned  justice 
who  dissented  from  the  judgment  rendered  at  the  General 
Term  of  the  Supreme  Court,  and  the  appellants'  counsel  iu 
presenting  his  points  on  the  argument  of  this  appeal,  were 
mistaken  in  saying  that  the  ordinance  on  which  the  present 
action  was  based  was  void,  because  it  is  not  in  pursuance  of 
the  power  given  by  the  city  charter,  that  no  authority  is  given 
to  the  common  council,  by  the  city  charter,  to  del^ate  their 
powers  to  the  mayor  or  other  officer  of  the  corporation,  and 
that  the  common  council  alone  must  license.  The  case  is 
clearly  distinguishable  from  that  of  Thompson^  Treasurer  of 
the  City  of  ScJienectadyy  v.  Schemerhom  (2  Selden,  93), 
relied  on  and  cited  by  them.  There  it  appeared  that 
the  common  council  of  that  city  were  empowered  by  law 
to  make  by-laws  and  ordinances  directing  streets  to  be 
pitched,  leveled,  etc.,  in  siich  manner  as  they  might 
presoribey  under  the  superintendence  and  direction  of  the 
city  superintendent.  They  passed  a  law  or  ordinance  direct- 
ing a  part  of  State  street  in  that  city  to  be  pitched, 
leveled  and  paved  to  the  center  thereof,  in  such  manner  oithe 
city  superintendent^  under  the  direction  of  the  commiUse 
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of  roads  of  the  oominon  council  shotUd  direct  and  require^ 
and  it  was  held  that  the  ordinance  was  void  1;)ecause  the  com- 
mon council  did  not  themselves  prescribe  in  what  manner  the 
improvement  should  be  made,  and  that  they  could  not  delegate 
that  power  to  a  city  officer  or  committee.  It  follows  that  the 
defendants  were  liable  to  the  penalty  imposed  by  the  ordinance, 
if  they  were  guilty  of  violating  its  provisions. 

It  is  claimed  by  the  appellants'  counsel,  that  "  cartmen  are 
a  class  who  pursue  a  distinct  and  independent  business, 
and  that  the  power  in  the  city  charter  '  to  license  and  regulate 
cartmen '  relates  to  this  class,  and  comprises  only  those  who 
pursue  this  distinct  and  separate  calling."  He  then  argues 
that  the  business  of  a  coal  dealer  is  not  that  of  a  cartman,  and 
although  he  may  use  horses  and  carts  to  aid  in  transacting  that 
business,  this  does  not  render  him  a  cartman  within  the  spirit 
and  intent  of  the  provision  of  the  city  charter  or  the  ordinances 
enacted  under  it. 

It  is  unnecessary  to  deny  those  propositions,  but  they  do 
not  apply  to  the  acts  of  the  defendants  for  which  the  penalty 
was  enforced.  It  may  be  conceded  that  they  could  use  their 
horses  and  carts  in  the  transaction  of  their  legitimate  business 
as  coal  dealers,  or  any  other  wherein  such  use  is  required, 
without  a  license  therefor ;  but  the  mere  fact  that  they  do 
not  pursue  the  "  distinct  and  independent  business "  of  a 
cartman  does  not  authorize  them  to  do  acts  and  perform 
services  peculiarl}^  applicable  to  that  business  and  to  which 
the  ordinance  was  intended  to  apply.  When,  therefore,  the 
defendants  hired  out  their  horses  and  carts  to  Hendrickson  & 
Fleet  they  acted  not  in  the  business  which  they  were  them- 
selves pursuing,  but  entered  upon  that  of  a  cartman  which 
could  not  be  transacted  without  such  license. 

It  appeared  by  the  testimony  of  Henry  Breslin,  one  of  the 
defendants,  that  this  was  not  the  only  occasion  on  which  their 
horses  and  carts  had  been  so  used ;  that  they,  two  days  there- 
after, hired  them  to  William  Lynan  to  cart  flagging,  and  he 
said  "  I  hire  my  horses  and  carts  to  anybody  who  wants  them." 
Such  a  use  of  them  was  not  within  their  business  as  coal  deal- 
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era  but  that  of  a  cartman,  and  clearly  came  within  the 
inhibition  of  the  ordinance  in  question  and  wba  a  violation  of 
its  provisions. 

It  is  also  claimed,  on  behalf  of  the  appellants,  that  the  ordi- 
nance is  void  as  being  ^^  in  restraint  of  trade  and  unreasonable, 
unjust,  restrictive,  arbitrary  and  oppressive."  It  is  euffident 
to  say  that  the  wisdom  and  expediency  of  granting  such  power 
to  the  city  were  within  the  legislative  power  of  the  State 
government  to  decide,  and  it  cannot  be  said  that  the  ordi- 
nance was  more  than  a  proper  regulation  of  a  particular 
branch  of  business  for  the  good  order  of  the  city  and  the 
protection  of  the  persons  and  property  of  its  citizens  and  the 
advancement  of  its  prosperity,  and  its  validity  is  sustained  by 
the  decision  of  the  Supreme  Court  in  the  case  of  The  CUy 
of  Brooklyn  v.  Clever  (Lalor's  Supplement  to  Hill  &  Denio, 
231,  etc.),  and  by  that  of  The  ViUage  of  Buffalo  v.  Wd^ier 
(10  Wend.,  LOO)  which  distinguishes  the  case  of  Dunham  v. 
Tnc8tees  of  Bochester  (5  Cow.,  462),  also  cited  by  the  appel- 
lants' counsel  in  support  of  his  position,  from  that,  and  the 
reasons  there  stated  show  that  it  is  not  applicable  to  the  case 
now  under  consideration. 

There  were  objections  taken  to  the  admission  of  proof 
which  have  all  been  examined.  I  find  none  that  entitle  the 
defendants  to  a  reversal  of  the  judgment;  The  most  objec- 
tionable evidence  was  entirely  obviated  by  proof  of  the  same 
nature  and  to  the  same  effect  subsequently  introduced  by 
themselves. 

It  follows,  from  the  views  above  expressed,  that  the  judg- 
ment appealed  from  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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The  East  Biybb  National  Bank,  Respondent,  v.  Fbancis 

N.  QovE,  Appellant. 

It  seems,  that  where  a  referee  makes  a  finding  of  fact  in  accordance  with 
the  request  of  a  party,  the  latter  cannot  dispute  or  question  it  on 
appeal. 

Where* one  pays  a  debt  due  by  him  to  a  bank  upon  the  demand  of  an 
officer  thereof,  whom  he  finds  employed  in  its  business,  to  said  officer, 
over  its  counter,  without  knowledge  that  the  officer's  authority  is  so 
limited  that  he  is  not  authorized  to  receive  the  money,  it  is  a  payment 
to  the  bank  and  the  latter  is  bound  thereby. 

Plaintiff',  to  the  knowledge  of  defendant,  a  customer,  employed  in  its 
bank  a  paying  and  a  receiving  teller,  the  general  duty  of  the  latter  being 
to  receive  moneys  paid  or  deposited.  In  his  absence  other  officers  or 
clerks  acted  in  his  place.  Defendant  having  overdrawn  his  account  by 
mistake,  received  a  letter  from  the  paying  teller  requesting  him  to  call ; 
he  went  to  the  bank,  and  at  the  request  of  the  paying  teller  paid  him 
over  the  counter  the  amount  required  to  rectify  the  error;  this  was  not 
entered  on  the  books  of  the  bank.  It  did  not  appear  that  the  receiving 
teller  was  in  the  bank 

In  an  action  to  recover  the  amount  overdrawn,  hdd,  that  the  bank  was 
bound  by  the  payment. 

ManhaMan  Company  v.  Lydig  (4  J.  R,d77)  distinguished ;  Thatcher  v.  Bank 
of  Slate  of  If.  Z  (5  Sand.  [S.  C],  121)  limited  and  distinguished. 

(Argued  May  11, 1874;  decided  September  term,  1874) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  reversing  a  judgment 
in  favor  of  the  defendant  entered  upon  the  report  of  a 
referee,  and  granting  a  new  trial. 

This  action  was  brought  to  recover  $1,100,  which  plaintiff 
claimed  was  credited  to  the  defendant  upon  its  books  by 
mistake  and  drawn  out  by  him  upon  his  checks. 

There  was  no  controversy  upon  the  trial  about  the  mistake, 
but  the  only  question  of  fact  litigated  was  whether  the^defend- 
ant  had  repaid  to  the  bank  the  eleven  hundred  dollars. 
The  referee  found  that  he  had  made  the  repayment  and 
reported  in  his  favor.  The  General  Term  reversed  the  judg- 
ment both  upon  questions  of  fact  and  of  law. 

The  substance  of  the  evidence  is  stated  in  the  opinion. 
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William  A.  Boyd  for  the  appellant.  Defendant  was  jus- 
tified in  assoming  that  the  teller  was  authorized  to  demand 
and  receive  the  money.  {HotchMss  v.  Artisan^s  Bk.j  42 
Barb.,  517 ;  Van  Zermon  v.  Kingston  Nai.  Bk.^  6  Lans.,  373.) 
Plaintiff,  while  retaining  the  eightj-five  dollars  charged 
against  defendant,  cannot  deny  the  receipt  of  the  money ;  it 
cannot  take  the  benefit  of  the  teller's  act  without  its  bur- 
dens.  (Paley  on  Agency,  172 ;  Story  on  Agency,  §  250 ; 
Benedict  v.  Smithy  10  Paige,  127 ;  Coming  v.  SoutAerland, 
3  Hill,  552 ;  Moss  v.  B.  Lead  M.  Co.y  5  id.,  137 ;  Deaoter  y. 
AdamSy  2  Den.,  646  ;  Lowestein  v.  Mcintosh^  37  Barb.,  251 ; 
BiU  V.  Shipley,  33  id.,  610 ;  F.  L.  and  T.  Co.  v.  Walv>arth, 
1  N.  T.,  433 ;  Cobb  v.  BowSj  10  id.,  336 ;  Bennett  v.  Judson, 
21  id.,  238 ;  N.  Y.  and  N.  H.  R.  E.  Co.  v.  Schuyler,  34  id., 
88  ;  Ferguson  v.  SamiUorij  35  Barb.,  443.) 

F.  F.  Anderson  for  the  respondent.  The  payment  of  the 
money  to  the  paying  teller  was  not  a  payment  to  the  bank. 
{Thatcher  v.  Bk.  of  N.  7.,  5  Sandf.,  121 ;  Manhattan  Cb.  v. 
Lydig,  4  J.  E.,  377 ;  Newark  L  Rvb.  Co.  v.  Bishap,  3  K 
D.  S.,  48.) 

Earl,  C.  The  General  Term  having  reversed  the  judg- 
ment entered  upon  the  report  of  the  referee,  both  upon  ques- 
tions of  fact  and  law,  we  have  the  same  right  to  consider 
questions  of  fact  which  the  General  Term  had.  (Code,  §  272 ; 
West&rlo  V.  De  Witt,  36  JN".  Y.,  340.)  We  cannot  sanction 
the  reversal  upon  questions  of  fact  if  the  evidence  was  of 
such  a  confiicting  character  that  the  referee  might  have  found 
either  way.  He  had  the  benefit  of  seeing  and  hearing  the 
witnesses,  and  thus  had  opportunities  of  judging  of  their  credi- 
bility which  we  cannot  have.  His  conclusion  is  entitled  to 
great  respect,  and  unless  we  can  see  that  he  committed  mani- 
fest error  in  weighing  or  construing  the  evidence,  we  should 
not  disturb  his  decision. 

Upon  the  trial  it  appeared  that  in  January,  1866,  one  Coe 
deposited  in  the  bank  $1,100,  and  that  this  sum  was,  by  mis- 
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take,  credited  to  the  defendant,  and  that  before  the  mistake 
was  discovered  he  had  drawn  it  out  upon  his  checks.  The 
odIj  question  of  fact  litigated  upon  the  trial  was,  whether  the 
defendant  had  repaid  this  sum  to  the  bank,  and  upon  this 
question  the  evidence  was  quite  conflicting.  It  appeared 
that  the  mistake  was  discovered  by  some  of  the  oflScers 
in  the  bank  in  June  or  Julj,  1866,  and  that  defendant's 
attention  was  called  to  it,  and  that  he  promised  to  make 
it  good.  Defendant  testified  that  on  the  28th  day  of  August, 
1866,  the  paying  teller  of  the  bank  wrote  him  a  letter,  which 
he  produced,  requesting  him  to  call  and  see  him  at  his  earliest 
oonvenience.  This  letter  was  written  upon  the  paper  of  the 
bank,  with  the  bank's  printed  heading.  He  went  to  the 
bank,  and  there  the  paying  teller  requested  him  to  make  good 
the  mistake,  and  he  then  paid  him  $1,015  in  money  over  the 
counter.  The  next  day  he  called  at  the  bank  again  and  asked 
the  book-keeper,  who  for  some  considerable  time  had  known 
of  the  mistake,  what  his  balance  was,  and  being  informed  that 
it  was  eighty-seven  dollars  and  sixty-one  cents,  he  drew  that 
by  his  check,  and  his  account  was  then  balanced,  and  his 
pass-book  and  vouchers  were  delivered  to  him.  He  found  his 
account  charged  with  eighty-five  dollars,  the  difference 
between  $1,100  and  $1,015,  the  amount  which  he  had  paid 
the  day  previous.  He  found  among  the  vouchers  delivered 
to  him  the  following  paper : 

'*  Charge  Francis  N.  Gove  $85,  being  the    amount 

of  difc.  bet 1100 

1015 

Aty.  28, 1866.  85  ^ 

I  understand  the  letters  "difc.  bet."  to  indicate  the  difference 
between  the  $1,100  and  $1,015.  This  voucher  was  in  the  hand- 
writing of  the  paying  teller.  The  letter  and  voucher,  both 
dated  August  twenty-eighth,  afford  very  strong  confirma- 
tion of  the  claim  that  the  $1,015  was  paid  on  that  day, 
as    positively  testified  to   by  the    defendant.      Upon    the 
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Other  side,  the  receiving  teller  and  book-keeper  of  the 
plaintiff  testified,  that  so  far  as  thej  knew,  that  sum 
was  not  paid  to  the  bank  bj  the  defendant,  and  that 
the  books  of  the  bank  did  not  show  anj  deposit  of  that 
sum  on  that  day  or  about  that  time.  The  paying  teller 
testified  that  defendant  did  not  pay  him  that  sum,  and  tried 
in  some  way,  entirely  incomprehensible  to  me,  to  explain  how 
he  came  to  write  the  letter  and  make  the  voucher.  But  it  is 
clear  that  it  was  understood  in  some  way  in  the  bank  that  the 
payment  was  made  as  claimed  by  defendant.  The  receiving 
teller  testified  that  he  heard  the  book-keeper  say  that  defend- 
ant had  made  the  mistake  good.  If  it  had  not  been  so  under- 
stood, how  came  the  eighty-five  dollars  to  be  charged,  and 
how  came  the  account  to  be  balanced  and  the  balance  paid  on 
the  twenty-ninth  of  August?  I  am,  therefore,  of  opinion  that 
there  was  suflicient  evidence  that  defendant  paid  the  $1,015, 
as  claimed  by  him. 

But  the  plaintifiT  cannot  well  dispute  this,  as  its  counsel  at  the 
trial  requested  the  referee  to  find  as  follows :  '*  That  on  the  28th 
day  of  August,  1866,  the  defendant  handed  to  John  Van 
Orden,  the  paying  teller  of  the  East  Biver  National  Bank, 
$1,015;  John  Yan  Orden  thereupon  made  out  a  charge 
against  defendant's  account  for  eighty-five  dollars,  which  is 
the  exhibit  in  this  action  marked  D,  No.  1,  and  drew  eighty- 
five  from  defendant's  account;  defendantrequested  John  Yan 
Orden  to  deposit  this  money  to  his  credit  in  the  bank.  At 
this  time  defendant  knew  that  Yan  Orden  was  plaintiff's 
paying  teller,'^  and  the  referee  so  found.  Having  requested 
the  referee  to  make  the  finding,  he  cannot  now  complain  of  it 
Hence  there  is  no  difficulty  about  the  facts. 

But  plaintifE  claims  that  upon  these  facts  there  was  not  a  pay- 
ment to  the  bank ;  that  payment  to  the  paying  teller  was  not 
a  payment  to  the  bank  without  proof  that  the  bank  actually 
received  or  had  the  benefit  of  the  money.  There  were  in  this 
bank,  besides  the  cashier  and  book-keepers,  a  paying  teller  and 
a  receiving  teller ;  the  general  duty  of  the  former  being  to 
pay  the  moneys  of  the  bank,  and  of   the  latter  to  receive 
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money  paid  to  or  deposited  in  the  bapk.  In  the  absence  of 
the  receiving  teller,  other  clerks  and  officers  of  the  bank  acted 
in  his  place.  The  defendant  had  for  some  years  been  a  dealer 
with  the  bank,  and  he  knew  that  there  were  a  paying  and 
a  receiving  teller.  There  was  no  proof  that  the  receiving 
teller  was  in  the  bank  on  the  twenty-eighth  day  of  August,  when 
the  defendant  raade  the  payment.  For  aught  that  appears  the 
paying  teller  was  then  the  highest  officer  of  the  bank  present. 
The  defendant  had  several  times  been  spoken  to  to  make  the 
mistake  good.  He  received  the  letter  from  the  paying  teller 
and  went  to  the  bank,  and,  upon  his  request,  paid  him  the 
money  over  the  counter.  There  was  no  proof  that  the  pay- 
ing teller  was  not,  in  fact,  authorized  to  receive  this  money. 
He  testified  that  he  was  not  accustomed  to  receive  money 
from  depositors.  But  this  payment  was  not  a  deposit.  It 
was  a  payment  of  a  debt  due  the  bank ;  there  was  no  proof 
that  defendant  had  any  reason  to  believe  that  Van  Orden 
was  not  authorized  to  receive  this  money,  except  the  fact 
that  he  was  the  paying  teller.  Under  such  circumstances,  I 
hold  that  the  payment  to  the  paying  teller  was  a  good  pay- 
ment to  the  bank.  The  defendant  went  to  the  bank,  he 
found  behind  the  counter  the  paying  teller  who  asked  him 
to  pay  a  demand  the  bank  had  against  him,  and  he  then  paid 
it.  It  would  be  a  very  inconvenient  and  unreasonable  rule 
to  hold  that  a  bank  was  not  bound  by  such  a  payment.  If 
this  payment  was  not  binding  upon  the  bank,  it  would  not 
have  been  if  Van  Orden  had  declared  to  the  defendant  that 
he  was  authorized  to  receive  it ;  and  if  every  clerk  then  in 
the  bank  except  the  cashier  had,  upon  the  inquiry  of  the 
defendant,  made  the  same  declaration.  If  he  had  gone  to 
the  bank  to  pay  a  note  and  the  paying  teller  had  gone  to  the 
vault  and  got  the  note,  taken  the  money  and  surrendered  up 
the  note,  upon  the  same  principle  such  a  payment  would  not 
have  bound  the  bank.  Banks  must  be  held  responsible  for  the 
conduct  of  their  officers  within  the  scope  of  their  apparent 
authority.  When  one  goes  into  a  bank  and  finds  behind  the 
counter  one  of  its  officers  employed  in  its  business,  and  upon 
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his  demand  pays  a  debt  due  the  bank  in  good  faith,  without 
any  knowledge  that  the  officer's  authority  is  so  limited  that 
he  has  no  right  to  receive  it,  he  mnst  be  protected,  and  the 
bank  must  be  bound  by  the  payment. 

The  learned  counsel  for  plaintiff  has  called  our  attention  to 
two  cases  to  sustain  his  claim  that  this  was  not  a  good  payment 
to  the  bank.  {Manhattan  Oorwpamy  v.  Lydig^  4  J.  R.,  377; 
Thoitcher  v.  Bank  of  State  of  JVew  York,  5  Sandf.  [S.  C], 
121.)  In  the  former  case  the  book-keeper  of  the  bank  was  also, 
out  of  banking  hours,  employed  by  the  defendant  to  post  his 
books,  and  from  time  to  time  defendant  sent  money  by  him 
to  be  deposited  in  the  bank,  and  the  book-keeper,  althou^  he 
credited  the  money  to  defendant  upon  some  of  the  books  of 
the  bank,  appropriated  it  to  his  own  use.  It  was  held  that 
the  book-keeper  was  the  agent  of  the  defendant  to  make  the 
deposits,  and  that  the  defendant  and  not  the  bank  was  respon- 
sible for  his  fraud.  Sfenckb,  J.,  says :  "  Brown,  the  book- 
keeper, was  the  servant  of  the  plaintiffs  when  in  their  employ, 
in  their  office,  and  for  acts  there  done  the  plaintiffs  are 
answerable;  that  for  acts  not  done  in  execution  of  the 
authority  given  him  by  the  plaintiffs  they  are  not  chargeable. 
In  making  deposits  for  the  defendant.  Brown  acted,  notas  tlie 
servant  of  the  plaintiffs,  but  as  the  agent  of  the  defendant^ 
In  Thatcher  v.  The  Bank  of  the  State  of  New  York^  the 
plaintiff,  the  drawer  of  a  draft  payable  at  the  bank,  which  had 
1)een  accepted  by  the  drawee,  a  short  time  before  the  draft 
}>ecame  due,  went  to  the  bank  and  left  with  the  paying  teller 
money  for  the  purpose  of  paying  the  draft  when  presented. 
The  draft  was  presented,  was  not  paid,  and  was  protested  for 
non-payment.  Then  the  drawer  sued  the  bank  to  recover 
damages  for  not  paying  the  draft,  and  it  was  held  that  he  was 
not  entitled  to  recover,  and  this  decision  is  said  to  have  besi 
affirmed  in  the  Court  of  Appeals.  It  was  held  that  the 
drawer  was  not  the  proper  party  to  sue,  but  that  the  acceptor 
was  the  only  person  who  could  sue,  and  upon  this  ground 
alone  the  plaintiff  could  properly  have  been  defeated.  Bat 
it  was  also  held  that  the  bank  was  not  bound  by  the  payment 
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to  the  paying  teller,  who  had  no  right  by  virtue  of  his  office 
to  receive  money,  that  duty  being  devolved  upon  the  receiv- 
ing teller.  Much  stress  was  laid,  in  the  opinion,  upon  the 
fact  that  the  plaintiff  was  not  a  dealer  with  the  bank,  that  he 
was  a  mere  stranger  who  came  to  the  bank,  and  for  his  own 
convenience  left  with  the  paying  teller  money  to  be  applied 
upon  his  draft,  when  it  should  be  pi*esented  for  payment ;  the 
bank  in  no  way  receiving  any  benefit  from  the  transaction. 
It  was  held,  under  such  circumstances,  that  the  paying  teller 
was  not  the  agent  of  the  bank  to  take  the  money  and  make 
the  payment.  The  facts  of  that  case  were  unlike  the  facts 
of  this.  Here  the  defendant  was  a  dealer  with  the  bank, 
and  paid  the  money  upon  request  to  satisfy  a  debt  which  he 
owed  to  the  bank.  I  am  not  prepared  to  assent  to  all  that 
was  said  in  the  opinion  in  that  case ;  and  although  it  is  said 
that  the  decision  was  aflSrmed  in  the  Court  of  Appeals,  it 
may  have  been  upon  the  first  ground,  that  the  plaintiff  was 
not  the  proper  party  to  sue. 

If  I  am  right  thus  far,  the  defendant  had,  on  the  28th  day  of* 
August,  1866,  discharged  his  liability  to  the  bank  on  account 
of  the  mistake.  He  testified  that  afterward,  in  October,  Yau 
Orden  came  to  him  and  said  the  book-keeper  in  the  bank  was 
overhauling  his  accounts  and  that  there  was  an  error  in  his 
accounts  arising  out  of  the  Coe  deposit,  and  gave  him  $1,100, 
and  requested  him  to  deposit  it  in  the  bank ;  that  he  denied 
that  there  was  any  error,  but  said  that  he  would  take  the 
money  and  make  the  deposit ;  that  he  did  deposit  it,  and  sub- 
sequently drew  it  out  again.  This  transaction  is  denied  by 
Yan  Orden  in  his  evidence ;  and  we  are  unable  to  say  which 
version  of  it  the  referee  believed.  But  if  we  assume  that 
the  defendant  gave  the  true  version,  then  it  would  seem  that 
Yan  Orden  appropriated  to  his  own  use  the  money  paid 
August  twenty-eighth,  and  took  this  mode  of  covering  up  his 
misconduct;  but  this  transaction  created  no  new  liability 
of  the  defendant  to  the  bank,  and  did  not  renew  the  old 
one  that  had  been  discharged. 

I  am,  therefore,  of  opinion  that  the  order  of  the  General 
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Term  sbould  be  reversed  and  the  judgment  entered  upon 
report  of  referee  affirmed  with  costs. 

All  concur. 

Order  reversed,  and  judgment  accordingly. 


na  aS      Joseph  Agate,  Appellant,  v.  Abraham  Lowenbein  et  aL, 
I  fif  601  Kespondents. 

,1S2    863  ^ 

A  lessee,  in  the  absence  of  an  agreement  to  that  effect  or  of  an  express 
permission  from  his  lessor,  is  not  justified  in  making  alterationa  in  the 
demised  premises.  The  taking  down  of  partitions  is  apparently  an  act 
of  waste;  the  question  whether  it  is  injurious  is  one  of  fact  for  a  jury. 

A  lease  of  certain  premises  contained  a  clause  authorizing  the  lessee  to 
make  inside  alterations  as  he  might  think  proper,  provided  that  the 
same  did  not  injure  the  premises.  Eeld  (Lott,  Ch.  C,  and  6 rat,  CL, 
dissenting),  that  while  the  clause  authorized  alterations  which  in  point 
of  law  and  technically  would  be  wast«,  yet  they  must  be  such  acts  only 
as  were  unaccompanied  with  actual  injury  to  the  premises;  and  the  ads 
of  alteration  must  not  be  wanton  and  capricious,  bat  must  be  made 
with  a  purpose  to  facilitate  the  transaction  of  the  lessee's  business. 

Under  this  lease  the  tenant  made  extensive  alterations,  taking  down  par- 
titions, removing  chandeliers  and  destroying  plumbing  work,  etc.  In 
an  action  to  recover  for  the  alleged  injuries,  held  (Lott,  Ch.  C,  and 
Grat,  C,  dissenting),  that  the  questions  whether  the  acts  really  caused 
injury  to  the  reversion  or  were  reasonably  required  for  the  enjoyment 
of  the  premises,  were  questions  of  fact;  and  that  a  refusal  of  the 
court  to  submit  them  to  a  jury  was  error. 

Also,  held  (Lott,  Ch.  C,  and  Gray,  C,  dissenting),  that  if  the  question  of 
ii^ury  was  one  of  law,  the  acts  shown  were  an  abuse  of  the  license  and 
entitled  plaintiff  to  recover. 

The  lessor  in  such  case  is  not  bound  to  wait  until  the  expiration  of  the 
tenancy  before  bringing  his  action.  If  the  acts  were  in  fact  injnrioos, 
an  action  could  be  maintained  thereon  immediately. 

The  authorities  upon  the  subject  of  waste,  and  as  to  the  proper  time  for 
bringing  action  therefor  collated. 

BchieffeUn  v.  Carpenter  (15  Wend..  400)  and  Winship  ▼.  Pitta  (3  P»lge, 
259)  distinguished. 

The  right  to  make  alterations  conferred  by  said  clause  did  not  confer  upon 
the  tenant  the  ownership  of  the  materials  severed  by  him,  and  for  the 
appropriation  thereof  he  would  be  liable  even  when  he  was  unimpetcb- 
able  for  waste. 

(Argued  May  11,  1874;  decided  September  term,  1874) 
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Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  for  the  city  and  county  of  New  York, 
affirming  a  judgment  in  favor  of  defendants,  entered  upon  an 
order  at  circuit  dismissing  the  complaint. 

This  action  was  brought  by  plaintiff  as  lessor,  against  the 
defendants  as  assignees  of  a  lease  of  premises  known  as  No. 
64r6,  and  the  three  upper  floors  of  No.  647  Broadway  in  the 
city  of  New  York,  to  recover  damages  for  alleged  injuries 
thereto. 

The  lease  was  executed  by  the  plaintiff  to  one  Eugene 
Mendes  for  ten  years  from  May  1,  1866.  The  defendants 
became  assignees  in  the  same  year.  The  defendants,  in  1869, 
made  extensive  alterations,  taking  down  and  removing  a 
number  of  partitions  and  doors,  gas  fixtures,  chandeliers,  etc. 
The  defendants  justified  the  injuries  done  by  reason  of  a 
clause  contained  in  the  lease  in  the  following  words :  "  That 
the  lessee  shall  have  the  right  to  make  any  inside  alterations 
to  said  premises  as  he  may  think  proper,  provided  the  same 
do  not  injure  the  premises." 

The  buildings  were  erected  in  1859,  and  the  plaintiff  being 
unable  to  rent  them  as  they  were  originally  built,  had  them 
fitted  up  as  a  hotel.  It  was  understood  by  the  parties  that 
the  premises  were  to  be  used,  to  some  extent  at  least,  for 
business  purposes.  The  acts  of  destruction  referred  to  in  the 
complaint  were  all  done  under  the  direction  of  the  defend- 
ants. After  these  had  occurred,  they  were  removed  for  non- 
payment of  rent. 

A  motion  to  dismiss  the  complaint  was  granted  at  the  trial 
on  several  grounds.  One  was,  that  the  question  of  the  abuse 
of  the  license  was  a  matter  of  construction  for  the  court  and 
not  of  fact  for  the  jury.  To  this  dismissal  the  plaintiff 
excepted. 

Other  facts  are  sufficiently  stated  in  the  opinion. 

C.  Bainbridge  Smith  for  the  appellant.  In  construing  a 
written  instrument,  the  court  may  look  at  all  the  surrounding 
circumstances  and  the  pre-existing  relations  of  the  parties  to 
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ascertain  its  meaning  and  their  intent.  (Blossom  v.  Gfiffenj 
13  N.  T.,  569 ;  French  v.  Carhart^  1  id.,  96  ;  Moore  v.  Meaham^ 
10  id.,  211 ;  Fish  v.  Hubbard,  21  Wend^  663 ;  SUffins  v. 
Collins^  6  Bosw.,  223,  and  cases  cited.)  There  is  an  implied 
covenant  in  a  lease  that  the  premises  shall  be  used  for  what 
they  were  originally  leased.  {Mayor  v.  Mabie^  13  N.  T., 
151 ;  Kelsey  v.  Durkee,  33  Barb.,  410 ;  Lafarge  v.  Manafidd^ 
31  id.,  345,  348 ;  Douglass  v.  Wiggins,  1  J.  Ch.,  435  ;  Beerif 
V.  St.  John,  16  Conn.,  322 ;  Taylor's  L.  &  T.,  §  348 ;  Eidd 
V.  Definison,  6  Barb.,  9,  13.)  Where  a  license  is  set  up  in 
answer  to  the  acts  complaioed  of,  the  license  must  be  coex- 
tensive with  the  acts  committed.  {Colchester  v.  Roberts^  4 
M.  &  W.,  769 ;  Cowling  v.  Siggins,  id.,  245 ;  Fitch  v.  Fitch, 

2  Esp.,  543 ;  Kirkham  v.  Sharp,  1  Whart.,  323 ;  Jackson  v. 
Stacey,  Holt's  N.  P.  C,  455  ;  Ballard  v.  Dyston,  1  Taunt, 
277  ;  Brunton  v.  Hall,  1  G.  &  D.,  207.)  Defendants  were 
not  authorized  by  the  lease  to  make  the  inside  alterations  thev 
did.  (Taylor's  L.  &  T.,  §§  355,  697,  and  cases  cited ;  Marquii 
of  D.  V.  Lady  Sandys,  6  Ves.,  107.)  A  landlord  may  sue  his 
tenant  for  an  injury  committed  by  him  before  the  expiration 
of  the  term.  {SchermerJtom  v.  BueU,  4  Denio,  422 ;  Bay  v. 
Ayres,  5  Diier,  494 ;  White  v.  Wagner,  4  H.  &  J.,  373 ;  Tins- 
man  V.  B,  D,  li.  R.  Co.,  1  Dutch.,  255 ;  Beavers  v.  Trim- 
mer, id.,  97 ;  Queen^s  College,  Oxford,  v.  Hallett,  14  East, 
487 ;  Taylor's  L.  &  T.  [6th  ed.],  §  688 ;  Smith  v.  FeU,  W 
Barb.,  612 ;  Van  Busen  v.  Young,  29  id.,  9 ;  29  N.  Y.,  9.) 
An  action  of  waste,  under  the  statute,  would  lie  against 
the  defendants.  (2  R.  S.,  334,  §  1 ;  2  Rol.,  SUy  McGregor 
V.  Broum,  10  N.  Y.,  114;  Taylor's  L.  &  T.,  §§  347,  348;  6 
Law  Lib.,  §§  190,  349 ;  Bac.  Ab.,Wafite  [C]  ;  Sarles  v.  Sarles, 

3  Sandf.  Ch.,  601 ;  4  N.  Y.,  446 ;  18  id.,  366  ;  Co.  Litt,  53 : 
Marquis  of  D,  v.  Lady  Sandys,  6  Ves.,  107 ;  Jackson  v. 
Andrew,  18  J.  R.,  431,  434 ;  Provost  v.  HaUM,  14  East,  489 ; 

4  Kent's  Com.,  77,  78 ;  Taylor's  L.  &  T.,  §  688 ;  1  R.  S.,  750, 
§  8 ;  Van  Deicsen  v.  Young,  29  Barb.,  9,  15 ;  29  N.  Y.,  9.) 
The  question  whether  there  was  an  injury  to  the  premige!> 
should  have  been  submitted  to  the  jury.    {Jackson  v.  Tibbetts^ 
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3  Wend.,  341 ;  Young  v.  Spencer,  10  B.  &  C,  145 ;  McCay 
V.  Wait,  51  Barb..,  225 ;  Jackson  v.  Brownaon,  7  J.  R.,  227 ; 
Doe  V.  Wilson,  11  East,  56;  Doe  v.  Burlington,  5  B.  &  Ad., 
507  ;  Smith  L.  &  T.,  194.) 

H.  Morrison  for  the  respondents.  Defendants  were  author- 
ized by  the  lease  to  make  the  alterations  made  by  them. 
Winship  v.  Pitts,  3  Paige,  262 ;  10  Henry  7,  fol.  2,  pi.  3 ; 
1  Nev.  &  M.,  6 ;  Doe  v.  Jones,  4  B.  &  Aid.,  126.)  PlaintiflE 
was  estopped  by  the  terms  of  the  lease  from  bringing  this 
action  before  the  expiration  of  the  defendants'  terra.  (10 
Henry  7,  fol.  2,  pi.  3;  Piatt  on  Gov.,  289 ;  1  Wash,  on  R.  P. 
[3d  ed.],  132,  133 ;  Schieffdin  v.  Carpenter,  15  Wend.,  400.) 

DwiGHT,  C.  Had  there  been  no  license  given  to  the 
defendants  to  do  the  acts  of  which  the  plaintiff  complains, 
the  injuries  done  to  the  property  would  have  been,  apparently, 
acts  of  waste,  for  which  the  plaintiff  could,  by  the  rules  of 
the  common  law,  have  brought  an  action  on  the  case  in  the 
nature  of  waste.  (2  R.  S.,  384 ;  Taylor  on  Landlord  and 
Tenant,  §  348,  and  cases.) 

The  right  which  the  tenant  has  is  to  make  use  of  the  prop- 
erty. The  power  of  making  an  alteration  does  not  arise  out 
of  a  mere  right  of  user ;  it  is,  therefore,  incompatible  with 
his  interest  for  a  tenant  to  make  any  alteration,  unless  he  is 
justified  by  the  express  permission  of  his  landlord.  (Taylor, 
§  348.)  HoLROYD,  J.,  in  Fai^ant  v.  Thompson  (5  B.  &  Aid., 
826)  defines  the  extent  of  a  lessee's  rights.  By  a  lease,  the 
use,  not  the  dominion  of  the  property  demised,  is  conferred. 
If  a  tenant  exercises  an  act  of  ownership,  he  is  no  longer  pro- 
tected by  his  tenancy.  The  defendants  claim  that  these  rules 
do  not  apply  to  the  act  of  taking  down  partitions,  citing 
Year  Book  10,  Henry  VH,  folio  2,  placita  3.  The  following 
expressions  are  quoted  :  "  If  there  be  partitions  between  cer- 
tain chambers  it  is  lawful  for  the  termor  to  destroy  them,  and 
make  a  uniop  of  all  the  chambers."  This  proposition  was 
overruled  by  a  later  decision  in  the  same  case.  (Keilway,  37 
h,  note  10 ;  Doe  v.  Jones,  4  B.  &  Ad.,  126.) 
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No  such  right  can  be  iclaimed  from  the  mere  relation  of 
landlord  and  tenant.  If  it  exist  at  all,  it  mast  depend  on  an 
agreement,  and  where  that  is  sufficiently  clear  the  propoeition 
is  indisputable.  In  the  absence  of  an  agreement,  the  effect 
of  the  acts  must  be  submitted  to  a  jury.  {Jackson  v.  TihbetU^ 
3  Wend.,  34:1.)  In  this  case  the  action  was  brought  for  cut- 
ting through  a  partition  and  inserting  a  door.  If  a  lessee 
fling  down  a  wall  between  a  parlor  and  a  chamber,  by  which 
he  makes'  a  parlor  larger,  it  is  waste,  because  it  cannot  be 
intended  for  the  benefit  of  the  lessor,  nor  is  it  in  the  power 
of  the  lessee  to  transpose  the  houses.  (2  Roll.  Abr.,  815.) 
So,  if  he  pull  down  a  partition  between  chamber  and  chamber 
it  is  waste.  (Id.)  If  a  lessee  even  erect  a  partition  he  cannot 
break  it  down  without  being  liable  to  an  action.  {GooUs  ca^ 
Moore,  178.) 

The  defendants  justify  the  commission  of  the  acts  of  wliich 
the  plaintiff  complains,  on  the  ground  that  the  lease  of  which 
they  are  assignees  provides,  that  the  lessee  shall  have  the 
right  to  make  inside  alterations  to  said  premises,  as  he  may 
think  proper,  provided  that  the  same  do  not  injure  the 
premises.  At  first  thought,  it  might  seem  that  this  clause  was 
without  significance,  and  was  but  little  more  than  a  provision 
that  a  person  might  commit  waste  if  it  did  not  amount  to  waste. 
Such  seems  to  have  been  the  opinion  of  Lord  Habdwickb  in 
a  somewhat  similar  case.  {Oct/rth  v.  Cotton^  1  Vesey,  Sr.,  524, 
546  ;  1  Dick.,  183.)  In  that  case  the  language  was,  that  the 
tenant's  estate  was  without  "  impeachment  of  waste,"  volun- 
tary waste  excepted.  The  court  substantially  held,  that  the 
exception  was  inconsistent  with  the  provision  in  the  tenant's 
favor,  and  that  it  practically  nullified  it,  and  he  could  commit 
no  waste.  The  better  construction  would  seem  to  be  that 
enforced  in  Vincent  v.  Spiow  (22  Beav.,  380).  The  language 
in  that  case  was,  that  the  tenant's  estate  was  without  impeach- 
ment of  waste,  save  and  except  spoil  and  destruction,  voluntary 
or  permissive  waste,  etc.  The  court  declining  to  follow  the  rule 
in  Oartk  v.  Cotton^  and  deciding  that  some  sensible  significa- 
tion, if-  possible,  should  be  given  to  all  the  words,  construed 
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them  as  meaning  that  the  tenant  must  act  with  due  regard  to 
his  present  interest,  and  to  the  permanent  advantage  of  the 
estate,  as  a  prudent  owner  would  act  in  a  due  course  of 
management. 

Hasty  V.  Wheeler  (12  Maine  [3  Fairfield],  434)  is  very  near 
to  the  present  case.  There,  was  a  covenant  in  the  lease  not 
to  commit  waste,  and  yet  the  lessee  was  to  have  the  right  to 
^^  repair,  alter  and  improve  the  premises  in  such  a  manner  as 
should  be  for  his  use  and  benefit."  The  court  held  that,  in 
construing  both  covenants  together,  the  lessee  might  make 
such  improvements  as  would  not  injure  the  premises,  though 
they  might  be  technically  waste. 

Doe  V.  Jones  (4  Bam.  &  Ad.,  126)  proceeded  on  the  same 
principle,  though  the  license  in  that  case  was  much  more 
nnqualified.  There  was  simply  a  covenant,  on  the  part  of  the 
lessee,  to  repair,  and,  at  the  same  time,  a  license  to  him  to 
make  iinrprovements  and  additions.  The  court  held,  that  the 
covenant  to  repair  was  the  ordinary  covenant  ^'  against  wear 
and  tear ; "  and  that,  accordingly,  the  license  was  so  far 
nnqualified  as  to  authorize  the  act  of  stopping  up  a  doorway, 
and  making  a  new  one  in  an  internal  partition  —  an  act  which, 
it  was  conceded,  would  have  been  waste  without  the  special 
authorization. 

On  these  authorities,  as  well  as  upon  principle,  it  must  be 
held  that  the  clause  in  the  lease  in  question  confera  'upon 
the  lessee  more  power  to  make  alterations  than  he  would 
have  had  if  it  had  not  been  inserted :  it  may  be  supposed  to 
allow  acts  which,  in  point  of  law,  and  technically  are  waste, 
and  yet  are  not  accompanied  by  actual  injury  to  the  premises. 
It  plainly  gives  only  a  qualified  right  to  make  alterations.  The 
lessee's  will  is  limited*  by  the  fact  that  the  alterations  are  to 
cause  no  injury  to  the  premises.  A  further  reasonable  limi- 
tation is,  that  the  acts  of  alteration  are  not  to  be  wanton  or 
capricious,  but  must  be  made  with  a  purpose  to  facilitate  the 
transaction  of  the  lessee's  business.  The  terms  of  the  lease 
show  that  it  was  expected  that  some  kind  of  business  would 
be  carried  on  in  the  premises  which  might  require  the  applica- 
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tion  of  steam-power.  The  claase  concerning  the  right  to 
make  alterations  must  be  supposed  to  have  been  inserted 
with  the  view  of  enabling  the  lessee  to  adapt  the  premifies 
to  such  business  as  might  happen  to  be  carried  on  there. 

The  alterations  which  were  made  by  the  lessees  were  qnite 
extensive  in  their  character.    They  principally  consisted  in 
the  taking  down  of  partitions  and  in  the  removal  of  a  large 
number  of  chandeliers,  and  in  the  destruction  of  plumbing 
work.    These  were  all  a  part  of  the  "  premises.''    Whether 
the  acts  which  the  defendants  did  really  caused  injury,  or 
whether  they  were  reasonably  required  for  the  enjoyment  of 
the  premises  according  to  the  business  which  they  carried  on, 
cannot  be  determined  as  a  question  of  law,  but  is  rather  a  mat- 
ter of  fact.     It  depends  upon  the  character  of  the  building, 
its  position  upon  a  principal  street  in  the  city  of  New  York, 
the  nature  and  requirements  of  the  business  of  the  defendants 
as  carried  on  in  that  city,  or  of  other  business  to  which  the 
building  might  be  adapted,  the  extent  of  the  alterations  and 
their  effect  upon  the  property,  whether  permanent  or  transi- 
tory.    The  circumstances  to  be  taken  into  account  are  so 
various  that  the  case  is  one  which  is  peculiarly  fit  for  the  con- 
sideration of  a  jury.     The  meaning  of  a  written  instrument, 
free  from  ambiguity,  is  undoubtedly  a  question  of  law ;  the 
action  of  parties  under  it  may,  as  in  the  present  case,  raise  a 
question  of  fact.    It  is  held  that  the  question,  whether  an 
alleged  act  is  a  permanent  injury  to  the  estate,  is  a  question 
of  fact  for  a  jury.    {MoCay  v.  Wait,  51  Barb.,  225 ;  JacJcMm 
V.  Braionsan,  7  J.  R.,  233.)    In  the  same  way  it  is  a  ques- 
tion for  the  jury  whether  trees  have  been  cut  down  in  good 
faith  for  the  purpose  of  repairs.    {Doe  v.  WUsoriy  11  East,  56 ; 
TouTig  V.  Spencer,  10  B.  &  C,  145.)    In  Touiig  v.  Spencer 
an  action  was  brought  by  a  landlord  against  a  tenant  for 
opening  a    new    door    in  a  wall.     The   jury  found,  as  a 
fact,   that  the  house  was  in    no    respect  weakened  by  it, 
whereupon  the  judge  directed  a  verdict  with  nominal  dam- 
ages.     The  appellate  court  held  that,  as  the  reversionarr 
interest  of  the  landlord  might  be  injured,  viz.,  by  impairment 
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of  the  evidence  of  title,  though  the  house  itself  was  not,  the 
question  of  such  injury  should  be  left  as  a  fact  to  the  jury. 
The  court  said  that  it  could  not  undertake  to  say,  as  a  matter 
of  law,  whether  an  injury  had  been  done  to  the  reversionary 
interest  or  not.  So  in  Hasty  v.  Wheeler  {supra)^  where  the 
same  questions  were  involved  as  in  the  case  at  bar,  the  court 
left  it  to  the  jury  to  say  whether  the  improvements  caused 
permanent  injury  or  not.  The  case  of  Young  v.  Spencer 
(supra)  is  considered  in  Baaster  v.  Taylor  (1  Nev.  &  Man.,' 
11),  and  held  to  be  good  law  in  the  case  of  landlord  and 
tenant,  though  it  would  not  necessarily  be  applied  to  an 
action  by  the  reversioner  against  a  stranger.  The  remark  of 
Edwakds,  J.,  in  McGregor  v.  Brown  (10  N.  T.,  114),  that  it 
was  •  not  to  be  left  to  a  jury  to  determine  whether  the  act 
complained  of  in  that  case  amounted  to  waste,  is  to  be  under- 
stood, from  the  context,  as  meaning  that  certain  acts  are  so 
clearly  injurious  to  the  freehold  that  the  question  whether 
they  cause  injurj'  is  one  of  law.  This  remark  is  not  at  all 
inconsistent  with  the  proposition,  that  where  the  injurs^ 
depends  on  a  variety  of  circumstances  it  is  matter  of  fact. 
McGregor  v.  Brovm  did  not  turn  upon  this  point,  but  upon 
errors  in  the  admission  of  evidence. 

A  similar  rule  prevails  in  the  courts  of  equity.  In  Morris  v. 
Morris  (4  Lond.  Jur.  [N.  S.],  964)  equitable  waste  was 
made  to  depend  on  the  special  circumstances  of  the  case,  and 
was  held  to  be  a  fit  question  for  a  jury  in  Ec  pa/rte  Hastings 
(L.  E.  [10  Eq.],  465).  So  in  Turner  v.  Wright  (2  De  Gex, 
F.  &  J.,  234),  equitable  waste  was  defined  to  be  that  which 
a  prudent  man  would  not  do  in  the  management  of  his  own 
affairs.  This  definition  must,  in  many  cases,  leave  the  ques- 
tion of  reasonable  prudence  open  to  be  considered  as  a  matter 
of  fact.  {Poler  v.  N.  T.  Central  R.  R,,  16  N.  Y.,  476 ; 
Harris  v.  Northern  Indiana  R,  Co.^  20  id.,  232 ;  Conger  v. 
Euds(m  R.  R.  R.j  6  Duer,  375.) 

It  is,  however,  claimed  by  the  defendants,  and  it  was  so  held 
by  the  court  below,  that  the  present  action  was  prematurely 
brought.    This  construction  is  inadmissible,  provided  that  the 
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alteration  did  in  fact  injure  the  premises.  The  most  that  can 
be  arged  for  the  defendants  is,  that  their  right  resembled  the 
old  clause  in  leases,  ''  without  impeachment  of  waste ; "  though 
qualified  by  the  provision  that  the  premises  must  not  be 
injured.  This  clause  has  always  been  carefully  watched  by  the 
courts,  and  whenever  the  tenant  has  gone  beyond  the  powers 
conceded  by  the  lease,  he  has  either  been  restrained  by 
injunction  or  compelled  at  once  to  make  satisfaction  or  to 
restore  the  premises  to  the  condition  in  which  he  found  them. 
There  has  been  no  case  in  which  the  landlord  was  required 
to  wait  until  the  end  of  the  lease  to  see  whether  the  prem- 
ises might  be  restored' by  the  tenant  to  their  original  condi- 
tion. If  the  waste  committed  went  beyond  the  license  an 
immediate  wrong  was  done,  which  was  at  once  the  subject  of 
redress  in  a  court  either  of  law  or  of  equity.  Of  course,  the 
bringing  of  an  action  which  was  to  ascertain  whether  dam- 
age had  been  done  beyond  the  license  given  could  not  be 
premature. 

Some  of  the  authorities  establishing  this  point  will  now  be 
referred  to. 

In  Packington  v.  Pachington  (S  Atkyns,  215)  a  suit 
was  commenced  in  equity  to  restrain  a  tenant  for  life,  with- 
out impeachment  of  waste,  from  cutting  timber  which  was 
not  of  proper  growth  to  be  felled.  An  injunction  was 
granted.  Here  the  sole  ground  of  action  was  whether  the 
tenant  complied  with  the  restrictions  in  the  lease. 

In  Rolt  V.  Lord  Somermlle  (2  Ab.  Ikj.,  759)  a  tenant  for 
life,  without  impeachment  of  waste,  pulled  down  several 
houses  and  outbuildings  and  sold  them,  took  up  lead  pipes 
and  cut  down  ornamental  trees.  A  suit  was  eommenced  to 
compel  the  tenant  to  put  the  property  in  the  same  condition 
as  it  was  before  as  to  the  houses  and  lead  pipes.  A  demur- 
rer to  the  relief  prayed  for  was  overruled. 

The  same  result  was  reached  in  Aston  v.  Aston  (1  Vesey, 
Sr.,  264),  where  there  was  a  demand  both  for  an  injunction 
and  for  satisfaction  for  injuries  already  done.    Other  cases  to 
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the  same  effect  are  St/rathnwre  v.  Bowes  (2  Bro.  Ch.,  88) ; 
PieTB  V.  Piers  (1  Ves.,  Sr.,  621 ;  Dickens,  188). 

It  is  well  settled  that  a  tenant  for  life,  without  impeach- 
ment of  waste,  is,  notwithstanding,  obliged  to  keep  tenants' 
houses  in  repair,  and  is  not  allowed  to  suffer  them  to  run 
to  ruin.    {Parteriche  v.  Powlet,  2  Atkyns,  383.) 

In  Marker  v.  Marker  (4  Eng.  Law  and  Equity,  96)  the 
tenant  was  required  to  restore  the  premises  to  their  original 
condition. 

The  cases  in  which  partial  powers  to  commit  waste  have 
been  granted  are  still  more  closely  analogous.  In  Hewit  v. 
Hewit  (Ambler,  608)  lands  were  devised  to  a  person  for  life, 
with  power  to  cut  down  such  trees  as  four  persons  named  in 
the  will  should  allow,  in  writing.  It  was  held,  that  notwith- 
standing the  four  persons  named  were  dead,  the  court  would 
preserve  the  check  on  the  tenant  by  directing  a  master  to 
see  what  trees  were  fit  to  be  cut  down.  (See,  also,  Ghainber- 
lyne  v.  Dummer^  1  Bro.  Ch.,  166;  3  id.,  549.)  These 
restrictions  are  as  operative  against  tenants  for  years  as  for 
life.  (1  Washburn  on  Keal  Property,  120,  §  61 ;  Pyne  v. 
Don^  1  Term,  66;  Cholmeley  v.  Pawton,  3  Bing.,  207; 
Tudor's  Cases,  67.) 

The  result  of  the  cases  is,  that  the  action  for  injury  will 
lie  during  the  continuance  of  the  tenancy.  Any  other  rule 
would  be  subversive  of  public  justice,  as  the  tenant  might  be 
insolvent  at  the  end  of  the  lease  and  unable  to  restore  the 
premises  to  their  original  condition. 

It  is  not  argued  in  the  present  discussion  that  the  license 
in  the  case  at  bar  is  an  equivalent  to  the  clause  "  without 
impeachment  of  waste,"  either  in  its  absolute  or  qualified 
form.  One  result  of  that  clause  is  to  give  the  tenant 
the  property,  timber,  minerals,  etc.,  which  he  lawfully 
severs  from  the  land,  so  that  the  owner,  for  a  transgression 
of  the  authority,  may  be  driven  to  an  action  in  a  court 
of  equity.  {Bowles*  case^  11  Co.,  79;  Kane  v.  Van- 
denhurghy  1  J.  Ch.,  11,  12;  Kidd  v.  Pennison,  6  Barb., 
10,  16.)      In  the  case  at  bar  it  would  be  unreasonable  to 
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hold  that  the  right  to  make  alteratious  conferred  upon  the 
tenant  the  ownership  of  the  substances  severed.  The  cases 
already  cited  on  the  subject  of  ^'  equitable  waste "  are  only 
mentioned  for  the  purpose  of  showing  that  the  appropriate 
action  for  transgression  of  a  limited  authority  to  commit 
waste  is  not  premature  because  it  is  brought  during  the  con- 
tinuance of  the  tenancy.  Even  when  the  tenant  is  unim- 
peachable  for  waste,  if  he  exceeds  his  authority  trover  will 
lie  for  the  articles  severed  from  the  estate.  {Lushington  v. 
BolderOy  15  Beav.,  1,  and  cases  cited  in  note  to  page  10 ; 
WeUesley  v.  WeUealey,  6  Sim.,  497.) 

The  real  inquiry  in  all  cases  is,  whether  there  is  damage 
done  which  injures  the  reversion.  {Jackson  v.  Pedced,  1 
M.  &  S.,  234 ;  MoCvllough  v.  Irvine's  Exrs.^  13  Penn.  St., 
438.)  This  injury  may  be  immediate,  though  the  enjoyment 
of  the  reversion  is  postponed.  The  value  of  the  property 
may  be  so  much  diminished  that  it  will  not  bring  the  price 
in  market  that  it  would  previously  have  commanded.  This 
is  a  sufficient  injury.  {Jesser  v.  Oifford^  4  Burrow,  2141.) 
Good  faith  on  the  part  of  the  tenant  is  no  defence  where  tlie 
act,  on  general  principles  of  law,  amounts  to  waste.  {Clark 
V.  Holdeny  7  Gray,  8.) 

It  is,  in  general,  no  justification  for  an  act  of  waste  that  a 
party  will,  at  some  future  time,  put  the  premises  in  the 
same  condition  as  they  were  when  the  lease  was  made. 
The  question  is,  whether  the  tenant,  at  the  time  the  wrong- 
ful act  was  done,  caused  an  injury  which  then  affected 
the  plaintiff  as  to  his  reversion.  How  can  it  be  known, 
as  matter  of  law,  that  a  tenant  will  retrace  his  steps  and 
repair  an  injury  which  he  has  deliberately  caused  ?  The 
"  landlord  has  a  right  to  a  continuance  of  the  state  of 
things  as  they  existed  when  the  injury  was  done.  The 
tenant  has  .no  right  to  exercise  an  act  of  ownership. 
{Clark  V.  Hdden^  supra.)  The  injury  in  tlie  present  case 
appears  to  have  been  serious.  It  was  estimated  by  witnesses 
at  $8,000.  It  was  held  in  Tamn  of  Hamden  v.  Rice  (24 
Conn.,  350),  where  land  was  damaged  by  cutting  forest  trees 
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to  the  extent  of  $250,  that  this  was  a  sufficiently  permanent 
injury  to  justify  an  action  on  the  case  in  the  nature  of  waste, 
although  the  sum  was  to  be  apportioned  between  the  tenant 
and  the  landlord. 

Sehieff^elin  v.  Carpenter  (15  Wend.,  400)  is  not  inconsistent 
with  these  views.  It  was  there  held,  that  if  there  was  a  cove- 
nant to  Jceep  premises  in  repair  and  it  was  broken  an  action 
would  lie  during  the  continuance  of  the  tenancy.  It  was 
furtlier  said  as  a  dictum  that  it  would  be  otherwise  if  the 
covenant  were  to  leave  premises  in  repair.  In  this  case  it 
was  thought  that  no  action  would  lie  until  the  tenancy  had 
expired.  It  is  unnecessary  to  consider  whether  this  distinc- 
tion is  sound  since  the  present  action  is  not  brought  for  a 
breach  of  the  covenant  to  repair  but  for  affirmative  acts  of  waste 
to  which  the  license  given  in  the  lease  did  not  extend.  If  a 
tenant  should  agree  to  leave  a  house  in  repair  and  should 
willfully  tear  it  down,  it  would  not  be  necessary  to  proceed 
on  the  covenant  but  he  might  bring  his  action  of  waste  at 
will  and  forfeit  the  tenancy,  or  he  might  sue  for  damages. 

Winship  v.  Pitta  (3  Paige,  269)  should  also  be  noticed. 
That  was  a  case  of  an  erection  of  a  new  building  upon  vacant 
land,  in  respect  to  which  the  court  held  that  the  common-law 
doctrine  of  waste  was  relaxed  in  this  country.  The  case  has 
no  application  to  a  state  of  facts  where  the  common-law  doc- 
trine has  not  been  relaxed.  There  can  be  no  pretence  of  any 
relaxation  in  the  case  of  tearing  down  houses  or  taking  down 
inner  walls  or  partitions.  It  would  be  difficult  to  set  any 
limits  to  such  acts  by  judicial  decision.  Where  such  changes 
are  desired  they  should  be  left  to  the  agreement  of  the  parties. 
It  may  be  added  that  the  chancellor,  in  Wiiiship  v.  Pitts^  was 
careful  to  limit  the  modification  of  the  common-law  rule  by 
requiring  that  the  new  building  should  be  erected  without 
destroying  or  materially  injuring  buildings  or  other  improve- 
ments existing  on  the  land,  and  that  the  materials  of  the  new 
building  should  be  of  sufficient  value  to  pay  the  expenses  of 
removal.    The  case  must  be  regarded  as  turning  on  its  special 
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facts  and  not  as  enunciating  any  general  rule  iu  the  law  of 
waste. 

Ou  the  whole,  the  judge  at  the  trial  erred  in  not  submitting 
the  case  to  the  jury,  and  for  this  error  the  judgment  should 
be  reversed. 

If,  however,  I  am  wrong  in  this  view  and  the  question  as 
to  the  injury  is  matter  of  law,  the  result  is  the  same.  There 
has  been  shown  by  the  acts  of  the  defendants  such  an  abuse 
of  the  license  gi*anted  to  make  alterations  as  would,  in  mj 
judgment,  entitle  the  plaintiff  to  recover,  and  the  motion  to 
dismiss  the  complaint  should  have  been  denied. 

On  either  view  of  the  case  the  judgment  is  erroneous  and 
should  be  reversed. 

For  reversal,  Dwight,  Earl  and  Reynolds,  CO. 

For  affirmance,  Lott,  Ch.  C,  and  Gray,  C 

Judgment  reversed. 
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Lowell  Holbrook,  Respondent,  v.  New  Jersey  Zinc 

Company,  Appellant. 

A  stock  certificate,  issued  by  a  corporation  having  power  so  to  issue^  is  a 
continuing  affirmation  of  the  ownership  of  the  specified  amount  of  stock 
by  the  person  designated  therein,  or  his  assignee,  until  it  is  withdrawn 
in  some  manner  recognized  by  law  ;  and  a  purchaser  in  good  faith  has 
a  right  to  rely  thereon  and  to  claim  the  benefit  of  an  estoppel  in  his 
favor  as  against  the  corporation. 

A  purchaser  from  one,  other  than  the  original  stockholder,  who  receives  a 
certificate  of  stock  with  the  usual  assignment  and  power  of  attorney 
thereon  executed  in  blank  by  said  stockholder,  in  an  acUon  against  tbe 
corporation  for  refusal  to  transfer  the  stock  on  its  books,  is  not  bound 
to  show  affirmatively  the  title  of  his  immediate  transferrer.  The  pre- 
sumption is  that  the  stock  was  transferred  and  certificate  delivered  in 
the  course  of  business,  in  the  absence  of  evidence  to  the  contimiy. 

Under  the  provisions  of  the  act  of  1833  relative  to  proceedings  in  suits, 
etc.  (§  9,  chap.  271,  Laws  1883),  authorizing  the  acknowledgment  and 
proof  of  written  instruments,  except  bills,  notes  and  wills,  in  the  same 
manner  as  conveyances  of  real  estate,  an  assignment  of  and  power  of 
attorney  to  transfer  stock,  duly  acknowledged  by  a  subscribing  witness. 
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18  competent  evidence  of  the  transfer,  and  the  acknowledgment  may  be 
made  at  any  time  before  the  paper  is  offered  in  evidence. 

The  date  to  the  cancellation  of  a  revenue  stamp  attached  to  a  power  of 
attorney,  itself  without  date,  is  presumptive  evidence  that  the  instru- 
ment was  executed  of  .that  date. 

The  pendency  of  an  action  in  another  State  to  determine  the  title  to  cor- 
porate stock  is  not  constructive  no^ce  to  a  purchaser  in  this  State  of  a 
defect  in  the  title  of  his  assignor,  and  does  not  affect  the  title  acquired 
by  him. 

A  corporation  whose  certificate  of  stock  is  outstanding,  cannot  defeat  the 
title  of  a  purchaser  in  good  faith,  without  actual  notice,  by  proof  of  the 
pendency  of  an  action  in  a  competent  court  of  this  State,  to  determine 
the  title  of  the  original  holder  to  the  stock.  Its  own  positive  statements 
in  the  certificate  cannot  be  overcome  by  such  a  constructive  theoretical 
notice. 

The  doctrine  of  lis  pendens  is  not  applicable  to  corporate  stock;  it  is  a 
harsh  doctrine,  and  will  not  be  extended  to  commercial  transactions. 

It  is  only  applicable,  in  any  event,  while  the  action  is  pending;  as  soon  as 
final  judgment  is  perfected,  it  ceases  to  have  operation. 

Jeffres  v.  Cochrane  (48  N.  Y.,  671)  distinguished.  The  authorities  on  the 
subject  of  lis  pendens  collated. 

(Argued  May  12,  1874;  decided  September  term,  1874.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  in  favor  of 
the  plaintiff,  entered  upon  an  order  denying  motion  for  a 
new  trial  and  directing  judgment  upon  verdict. 

This  action  was  brought  to  recover  damages  for  a  refusal  of 
the  defendant  to  transfer,  on  its  books,  fifty  shares  of  its  stock, 
of  which  the  plaintiff  held  the  certificates. 

The  facts  disclosed  were,  that  one  William  T.  Riggs,  on  the 
16th  day  of  June,  1859,  held  two  certificates  of  the  stock  of  the 
defendant,  a  foreign  corporation,  of  twenty-five  shares  each. 
These  were  a  part  of  a  larger  amount  of  stock  standing  in  his 
name  on  the  same  day,  viz.,  546  shares.  Some  of  these  shares 
had  been  transferred  to  him  from  the  name  of  Riggs,  Hitch- 
cock &  Co.,  of  which  firm  he,  as  well  as  his  father,  Samuel 
Riggs,  was  a  member.  Samuel  Riggs  died  in  the  year  1852. 
By  his  will,  he  appointed  William  T.  Riggs  and  others  his 
executors;  William  alone  acted.  In  the  will  of  Samuel 
Riggs  there  was  the  following  clause :  Item  9.  "  The  rest  and 
SiCKBLS — ^VoL,  XII.         78 
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i*e6idue  of  my  estate,  etc.,  I  give  to  mj  children,  his  or  her 
representatives,  etc. ;  the  portions  of  my  daughters  or  their 
representatives  to  be  invested  in  such  securities  as  are  specified 
in  item  number  2,  and  to  be  held  by  n^  executors,  the  sur^ 
vivor  of  them  and  his  heirs,  in  trust  for  the  sole  and  separate 
use  of  my  said  daughters,  respectively,  their  executors  and 
administrators."  The  daughters  also  had  power  to  dispose  of 
their  respective  shares  by  last  will  and  testament.  The  mode 
of  investment  was  provided  for  in  ^'  item  number  2  "  of  the 
will.  The  testator  left  two  daughters :  Margaretta  (who  sub- 
sequently married  Jacob  H.  Pleasants)  and  Anna.  William 
T.  .Riggs  continued  to  manage  the  trust  estate  until  1863. 
In  that  }'ear,  Pleasants  and  his  wife  and  Miss  Anna  Riggs 
filed  a  bill  against  him  and  the  defendant  in  the  Circuit  Court 
of  Baltimore,  Maryland,  alleging  that  he  had  misapplied 
trust  funds,  including  440  shares  of  the  stock,  and  praying  for 
an  accounting,  appointment  of  a  new  trustee,  and  an  injuoo- 
tion.  A  temporary  injunction  was  granted  accordingly. 
While  that  suit  was  pending,  Kiggs  removed  from  Balti- 
more to  New  York.  A  decree  was  made  10th  May,  1865, 
whereby  he  was  required  to  transfer  to  Pleasants,  as  a 
substituted  trustee,  all  the  stock  of  the  Zinc  Company  then 
standing  in  his  name,  viz.,  125  shares.  In  May,  1865,  the 
same  plaintiffs  brought  an  action  in  this  State  in  the  Supreme 
Court  of  the  first  judicial  district  against  W.  T.  Biggs,  the 
present  defendant,  and  others.  Its  object  was  to  compel 
Riggs  to  transfer  to  Pleasants,  as  trustee,  the  shares  above 
referred  to,  and  to  enjoin  him  from  transferring  them, 
or  from  prosecuting  any  suit  in  respect  to  them.  The 
defendant  did  not  appear  in  that  action,  though  Riggs  did. 
The  judgment  at  Special  Term  was  for  damages  only,  and 
was  rendered  July  9th,  1866.  On  an  appeal  by  the  plaintiffs, 
a  judgment  was  entered,  by  consent,  at  General  Term, 
November  25th,  1866,  reversing  that  of  the  Special  Term. 
This  judgment  declared,  that  the  shares  of  the  defendant's 
stock  standing  in  the  name  of  W.  T.  Riggs  belonged  to  the 
trust  estate,  and  directed  the  defendant  to  issue  new  oertifi- 
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cates  to  Pleasants,  as  trustee,  and  that  the  certificates  outstand- 
ing in  the  name  of  Biggs  should  be  surrendered  for  cancella- 
tion. The  defendant  signed  this  consent,  acting  undef  the 
advice  and  suggestion  of  the  attorney  of  the  plaintiff.  The 
defendant  issued  new  certificates  of  stock  to  Pleasants,  and 
canceled  the  entries  of  stock  standing  in  the  name  of  Biggs, 
without  any  surrender  of  the  outstanding  certificates. 

The  plaintiff  in  the  present  action  claims  under  the  out- 
standing certificates.  He  maintained,  at  the  trial,  that  while 
the  Baltimore  action  was  pending.  Biggs  executed  blank 
powers  of  attorney  annexed  to  the  certificates,  which  came 
into  the  possession  of  one  Goodall,  and  that  he  took  them  for 
value  as  collateral  security  on  29th  October,  1867,  from 
Goodall,  for  a  loan  of  $2,000,  and  that  he  was  a  purchaser 
without  notice.  After  the  maturity  of  this  loan,  the  shares 
so  hypothecated  were  advertised  for  sale.  The  defendant's 
president  attended  the  sale,  and  announced  that  there  was 
no  stock  on  the  company's  books  such  as  that  represented 
by  the  certificates.  The  shares  could  not  be  sold,  and  were 
bid  in  by  the  plaintiff  at  a  nominal  sum.  A  demand  made 
for  a  transfer  on  the  company's  books  was  refused ;  where- 
upon the  present  action  was  brought.  The  answer  set  up 
the  proceedings  before  the  court  already  detailed,  and  averred 
that  the  plaintiff  was  not  a  purchaser  in  good  faith. 

At  the  close  of  the  evidence,  a  motion  to  dismiss  the  com- 
plaint was  made  and  denied,  and  the  defendant  duly  excepted. 
The  court  directed  a  verdict  for  the  plaintiff,  the  exceptions 
to  be  heard  in  the  first  instance  at  General  Term. 

jE  i\r.  Taft  for  the  appellant.  The  verdict  can  only  be 
sustained  by  showing  that  the  facts  proved  by  plaintiff,  with- 
out inference  or  intendment,  make  out  a  case  superior  in  law 
to  that  shown  by  defendant's  proofs.  {McElde^rry  v.  Flana- 
gan^ 1  H.  &  G.,  321 ;  People  v.  Bd.  of  Police^  35  Barb., 
651 ;  14  Abb.,  158 ;  Stuart  v.  Simpson,  1  Wend.,  376 ; 
McBride  v.  Farmer^  £k.,  26  K  Y.,  450.)  The  certificates 
of  stock  were  not  negotiable  instruments  so  as  to  come  within 
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the  rule  governing  bills  of  exchange  and  proiniesory  notes. 
(iV^.  Y.  and  N.  H.  H.  E.  Co.  v.  Schuyler,  34  N.  Y.,  72 ; 
Stehbins  v.  Phenix  Ins.  Co.,  3  Paige,  360 ;  Wilson  v.  Zitile, 
2  N.  T.,  447 ;   Mechanics'  Bk.  v.  JUT,  Y.  and  N.  H.  R.  R. 
Co.,  13  id.,  625 ;  Dowb  v.  Perrin,  16  id.,  825 ;  Rumscy  \. 
McCready,  6  Duer,  574;  Weaver  v.  Barden,  49  N.  Y.,  288; 
Dicstin  V.  Livingston,  9  J.  R.,  96 ;   Zr<?i(;^  v.  Starkweather, 
17  Mass.,  244 ;  McNeil  v.  TVn^  iV^a^.  J?A.,  46  N.  Y.,  325 ; 
Arnold  v.  Ruggles,  1  K.  I.,  165.)    An   unauthorized  sale, 
although  for  a  valuable  consideration  and  without  notice,  vests 
no  higher  title  in  the  vendee  than  was  possessed  by  the  vendor. 
{PrescoU  v.   De  Forest,   16  J.   R.,   159;    Wheelwright  v, 
Depuysier,  1  id.,  471;  WiUiams  \,  Merle^  11   Wend.,  80; 
Brower  v.  Peahody,  3  Kern.,  121 ;  CoviU  v.  HiU,  4  Den., 
323.)    The  pendency  of  the  suit  in  the  Supreme  Court  against 
Riggs  was  notice  to  plaintiff  of  his  want  of  authority  to  sell 
the  certificates.     (Story's  Eq.  Jur.,  §§  405,  406 ;    Willard'« 
Eq.  Jur.,  251,  252 ;  Leitch  v.  Wells,  48  N.  Y.,  585.)    The 
burden  of  proof  was  upon  plaintiff  to  show  that  Goodall  was 
a  bo7ia  fide  purchaser  without  notice.     {Devoe  v.  Brandt^  53 
N.  Y.,  462;  Debell  v.  FoxworiKs  Heirs,  9  B.  Mon.,  230.j 
The  court  erred  in  admitting,  as  proved  and  as  evidence,  the 
printed  blanks  called  assignments  and  powers  of  attorney. 
(4  R.  S.,  620  [Edm.  ed.].)     Defendant  would  not  be  liable  in 
this  action  for  refusing  to  permit  the  stock  to  be  duplicated 
by  a  transfer  to  plaintiff',  even  if  Goodall  had  a  right  to  it, 
(n.  Y.  and  If.  H.  R.  R.  Co.  v.  Schuyler,  34  N.  Y.,  80 ; 
Mechanics'  Bk.  v.  N.  Y.  and  N.  U.  R.  R.  Co.,  13  id.,  599; 
Com.  Bk.  of  Buffalo  v.  Kortright,  22  Wend.,  353  ;  SUU>im 
V.  Ph&nix  F.  Ins.  Co.,  3  Paige,  350.) 

Edward  Patterson  for  the  respondent.  The  action  was 
correctly  brought  for  damages.  {Pollock  v.  N(U.  Bk.,  8 
Seld.,  276;  Kortright  v.  Buff.  Com.  Bk.,  22  Wend..  369; 
N.  Y.  and  N.  H.  R.  R.  Co.  v.  SchuyUr,  34  N.  Y.,  30.) 
Defendant  was  estopped  from  denying  the  representations 
and  recitals  contained  in  its  certificates.     {N.  Y.  and  N.  B. 
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JS.  li,  Co.  V.  Schuyler^  34  N.  Y.,  30;  Davis  v.  Bk.  of  Eng- 
Und,  2  Bing.,  393 ;  Townsend  v.  Und^hiU,  52  N.  Y.,  211 ; 
Reg,  V.  Shrop,  U.  Co.y  L.  R.  [8  Q.  B.],  420 ;  DriacoU  v.  W.  and 
B.  Co.,  N.  Y.  Superior  Ct.,  G.  T.,  Nov.,  1873 ;  Leitch  v.  WeUs, 
48  N.  Y.,  586 ;  Tn  re  Bahia,  L.  R.  [3  Q.  B.],  684 ;  LeaviU  v. 
Fisher,  4  Duer,  20 ;  Fatman  v.  Lobach,  1  id.,  354.)  Plain- 
tiff is  equal  in  equity  with  the  sa-<5alled  cestui  que  trust  of 
Riggs,  and  the  rule  is  absolute  that  where  equities  are  equal 
the  legal  title  must  prevail.  (Lewin  on  Trusts,  19 ;  Hill  on 
Trustees,  300 ;  Weaver  v.  Barden,  49  N.  Y.,  300 ;  McNeil 
V.  Tenth  Nat.  Bk.,  46  id.,  325.)  Defendant  cannot  rely  upon 
the  alleged  trust  in  favor  of  Samuel  Riggs'  daughters  to  defeat 
plaintiff's  action.  ( Weaver  v.  Barden,  49  N.  Y.,  288 ; 
Ditstin  V.  Livingston,  9  J.  R.,  96 ;  Howe  v.  Starkweather, 
17  Mass.,  244 ;  McNeil  v.  Tenth  Nat.  Bk.,  46  N.  Y.,  325 ; 
Arnold  v.  Biiggles,  1  R.  I.,  165 ;  Moore  v.  Miller,  6  Lans., 
401;  Com.  Bk.  v.  Kartright,  22  Wend.,  348;  White  v. 
Springfield  Bk.,  3  Sandf.,  229.)  The  suit  in  Baltimore 
against  Riggs  and  the  defendant  was  not  notice  to  plaintiff 
of  a  trust  attaching  to  the  shares.  {Shelton  v.  Johnson,  4 
Sneed,  672 ;  Zeitch  v.  Wells,  48  N.  Y.,  586 ;  Price  v.  White, 
1  Bailey  Eq.,  234 ;  Blake  v.  JSayward,  id.,  208 ;  Wesley  v. 
Earl  of  Scar.,  3  Atk.,  361 ;  Turner  v.  CrebiU,  1  Ohio,  174 ; 
Hill  on  Trustees,  794  [4th  ed.].)  The  suit  being  collusive 
could  not  be  notice  to  a  purchaser  so  as  to  bind  his  interest 
by  decree.  (Willard's  Eq.  Jur.,  ch.  3,  p.  251 ;  Parker  v. 
Sumner,  23  Vt.,  538 ;  Hoffman  v.  Coster,  2  Whart,  453 ; 
Downs  V.  FnUer,  2  Mete,  135 ;  Gratz  v.  Lancaster  Bk.,  17 
S.  &  R.,  278 ;  Terk's  appeal,  8  W.  &  S.,  225 ;  In  re  Bahia, 
L.  R.  [3  Q.  B.],  585 ;  Leitch  v.  WeUs,  48  N.  Y.,  586.) 

DwiGHT,  C.  The  principal  inquiry  in  the  present  case  is, 
whether  the  plaintiff  is  a  holder  of  the  stock  of  the  New 
Jersey  Zinc  Company  in  good  faith  and  for  value. 

It  cannot  now  be  denied,  that  if  a  corporation  having  power 
to  issue  stock  certificates  does  in  fact  issue  such  a  certificate, 
in  which  it  affirms  that  a  designated  person  is  entitled  to  a 
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certain  number  of  shares  of  stock,  it  thereby  holds  ont  to 
persons  who  may  deal  in  good  faith  with  the  person  named  in 
the  certificate,  that  he  is  an  owner  and  has  capacity  to  transfer 
the  shares.  This  proposition  does  not  rest  on  any  view  of  the 
negotiability  of  stock  but  on  general  principles  appertaining 
to  the  law  of  estoppel. 

The  rules  of  estoppel  are  of  comparatively  recent  origin, 
and  their  applicability  to  this  subject  has  only  been  lately 
perceived.  They  are  now  fully  recognized  in  England  and 
in  this  country  as  governing  the  present  subject.  In  order  to 
constitute  a  case  of  estoppel  under  principles  now  established, 
it  is  necessary  to  show  that  a  representation  has  been  made, 
with  a  view  or  expectation  that  it  will  be  acted  upon  by 
another,  that  it  has  been  so  acted  upon,  and  that  a  person 
relying  upon  the  representation  would  sustain  an  injury  or 
damage  if  it  were  withdrawn.  All  of  these  elements  combine 
in  the  case  at  bar.  When  the  defendant  issued  its  certificates 
to  William  T.  Riggs,  it  aflirmed  to  all  persons  who  might 
deal  with  him,  that  he  owned  a  certain  portion  of  its  capital 
stock  and  had  full  power  to  transfer  it.  Any  purchaser  has 
a  right  to  rely  upon  this  statement,  and  to  claim  the  benefit 
of  an  estoppel  in  its  favor.  The  correctness  of  this  view  can 
be  readily  perceived,  by  supposing  that  an  inquiry  had  been 
made  at  the  office  of  the  ^company  as  to  the  ownership  of 
Kiggs,  and  an  answer  had  been  given  containing  the  same 
expressions  as  are  found  in  the  certificate  —  could  not  a  pnr- 
chaser  have  acted  with  safety  upon  such  a  statement  ?  The 
certificate  itself  must  be  regarded  as  a  continuing  aiBrmation 
of  the  ownership  of  Kiggs  and  his  power  over  the  stock  until 
it  is  withdrawn  in  some  manner  recognized  by  law.  These 
views  are  fully  sustained  by  iT.  Y.  and  N.  H.  R,  H,  Co,  t. 
Schuyler  (34  N.  Y.,  30,  49,  53) ;  Leitch  v.  Wells  (48  id,,  585); 
McJVeil  V.  Tenth  Nat.  Ba/nk  (46  id.,  326). 

It  will  be  observed  that  the  present  action  is  against  the 
corporation  itself  issuing  the  certificate  and  making  the  repre- 
sentations on  which  the  plaintiff  claims  to  have  relied.  The 
whole  controversy  in  the  present  case  becomes  narrowed  down 


1874.]  HoLBBOOK  V.  New  Jersey  Zinc  Co.  623 

Opinion  of  the  Commission,  per  Dwioht,  C' 

to  this :  Did  the  plaintiff  take  the  stock  in  such  a  way  as  to 
bring  himself  within  the  rules  applicable  to  estoppel,  or  has 
the  representation  made  by  the  certificate  been,  as  to  him, 
legally  withdrawn  ? 

It  is  urged  by  the  defendant  that  there  was  no  evidence  in 
the  present  case  that  Riggs  ever  delivered  the  shares  to  Good- 
all,  from  whom  the  plaintiff  derived  title,  and  that  delivery 
must  be  proved  by  the  plaintiff  aflBrmatively.  He  cites,  in 
support  of  this  proposition,  Ledwich  v.  McKim  (53  X.  Y.,  307) 
and  other  cases.  Ledwich  v.  McKim  does  not  raise  the 
question.  In  that  case  it  appeared  afiirmatively  that  certain 
bonds,  the  title  to  which  was  in  litigation,  were  stolen,  and 
the  instruments  were  in  such  an  imperfect  condition  that  they 
were  not  negotiable  in  the  sense  that  a  holder  could  transfer 
a  legal  title  to  them.  It  is  well  settled,  on  the  other  hand, 
that  one  who  takes  an  assignment  of  a  stock  certificate,  as 
between  him  and  the  transferrer,  takes  the  whole  title,  both 
legal  and  equitable.  {McNeil  v.  Tenth  Nat,  Banhy  supra ; 
Leitch  V.  Wella^  sv{pra.)  The  case  of  Led/wich  v.  McKim  is 
plainly  not  an  authority  upon  the  question  whether  a  pur- 
chaser for  value  of  stock  is  bound  to  show  afiirmatively  that 
the  certificates  were  delivered  by  a  former  owner  to  his  own 
grantor.  Such  a  rule  would  extend  to  any  number  of  inter-, 
mediate  transfers,  and  he  would  be  obliged  to  fortify  his  chain 
of  title  by  showing  the  completeness  of  every  link.  The 
presumption  is,  that  the  stock  was  transferred  in  the  course  of 
business,  unless  there  is  some  evidence  to  the  contrary.  There 
is  no  force  in  the  suggestion  that  the  power  of  attorney  in  the 
present  case  was  incomplete,  because  there  were  blanks  for 
the  number  of  shares  and  for  the  name  of  the  attorney.  Any 
holder  might  fill  up  the  blanks  and  constitute  himself  the 
attorney.  These  points  are  too  well  settled  to  need  discussion. 
{N.  Y,  and  N.  H.  R,  R,  Co.  v.  Schiiyler^  supra;  McNeil  v. 
Tenth  Nat.  Bcmk^  supra ^  330,  331 ;  Kori/righi  v.  Com.  B\ . 
of  Buffalo,  20  Wend.,  91 ;  S.  C,  22  id.,  348.) 

If  it  be  assumed  that  Riggs  was  a  trustee,  there  was  no 
notice  of   that  fact  on  the  face  of  the  certificate,  and  the 
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purchaser  acting  in  good  faith  would,  according  to  elementary 
rules,  take  the  complete  title  to  the  stock.     (Same  cases,  and 
Weaver  v.  Barden,  49  N.  Y.,  300.) 

The  counsel  for  the  defendant,  however,  strongly  insists 
that  the  rule  in  the  Schuyler  case  does  not  cover  the  present 
controversy,  because  in  that  case  there  was  some  evidence  of 
delivery  of  the  certificates,  while  in  the  present  instance  there 
is  none.  Delivery  is,  however,  to  be  presumed  from  the  feet 
that  the  certificates  of  stock,  with  the  proper  indorsements, 
were  in  the  possession  of  the  holder.  In  what  other  rational 
way  can  that  possession  be  accounted  for  ?  It  would  be  con- 
trary to  all  reason  to  presume  that  the  holder  came  by  the 
certificates  unfairly.  It  must  be  supposed  that  the  ordinary 
course  of  business  was  followed.  (1  Greenl.  on  Ev.,  §  3S.) 
So,  if  a  deed  is  found  in  the  hands  of  a  grantee,  having  on 
its  face  the  evidence  of  its  regular  execution,  it  will  be  pre- 
sumed to  have  been  delivered  by  the  grantor.  (  Ward  v. 
LewiSy  4  Pick.,  518.) 

The  defendant  also  claimed  that  it  was  irregular  to  prove 
the  transfer  of  the  stock  by  Riggs  by  means  of  an  acknowl- 
edgment made  by  the  subscribing  witness  before  a  notary, 
such  acknowledgment  being  made  long  ailer  the  power  of 
.attorney  is  assumed  to  have  been  executed  by  Riggs,  and 
shortly  before  it  was  offered  in  evidence.  There  is  nothing 
in  this  objection.  The  Laws  of  1833,  chapter  271,  section 
9,  provide  that,  "  every  written  instrument,  except  promis- 
sory notes,  bills  of  exchange  and  the  last  wills  of  deceased 
persons,  may  be  proved  or  acknowledged  in  the  manner 
now  provided  by  law  for  taking  the  proof  or  acknowledg- 
ment of  conveyances  of  real  estate.  The  certificate  thus 
taken  is  to  be  used  in  evidence  in  the  same  manner  and 
with  the  same  effect  as  if  the  instrument  were  a  conveyance 
of  real  estate.^'  There  can  be  no  doubt  that  the  power  of 
attorney  is  a  "  written  instrument,"  and  falls  within  the  stat- 
ute, and  the  acknowledgment  may  be  made  at  any  time  before 
the  paper  is  offered  in  evidence.  The  only  serious  question 
in  the  case  is,  whether  the  pendency  of  the  actions  in  Balti- 
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more,  Maryland,  and  in  New  York,  can  be  regarded  as  con- 
structive notice  to  the  plaintiff  of  the  fact  that  Riggs  held 
the  stock  in  trust.  This  qiiestion  divides  itself  into  two 
branches :  1.  Was  the  pendency  of  the  action  in  Baltimore 
constructive  notice  to  a  person  residing  here  ?  2.  If  not,  was 
the  pendency  of  the  action  in  the  Supreme  Court  of  this 
State,  notice? 

1.  The  first  branch  of  this  inquiry  should  be  answered 
unhesitatingly  in  the  negative.  {Shelton  v.  Johnson^  4:  Srieed, 
672 ;  2  Leading  Cases  in  Equity,  176  [3d  Am.  ed.l,  note  to 
Le  Neve  v.  Le  Neroe  ;  McLaurine  v.  Monroe^  30  Missouri,  462.) 

The  facts  in  Shelton  v.  Johnson  were  substantiallv  these : 
While  an  action  involving  the  title  to  certain  slaves  was  pend- 
ing in  another  State,  they  were  brought  into  Tennessee  and 
bought  by  an  innocent  purchaser  for  a  valuable  consideration, 
who  held  them  adversely  for  a  time  sufficient  to  protect  his 
title  under  the  statute  of  limitations.  It  was  held  on  this 
state  of  facts,  that  his  title  so  acquired  was  not  affected  by  the 
pendency  of  a  suit  in  another  State,  and  that  the  doctrine 
that  lis  pendens  is  notice  to  all  the  world  has  no  extra-terri- 
torial application,  and  must  be  restricted  to  parties  living 
within  the  jurisdiction  where  the  action  is  pending.  This 
view  is  plainly  correct  from  the  very  nature  of  equitable 
jurisdiction,  which  binds  only  the  person  within  the  power 
of  the  court.  It  was  further  decided  in  this  case,  that  the 
clause  in  the  United  States  Constitution  providing  that  "full 
faith  and  credit  shall  be  given  in  each  State  to  the  public  acts, 
records  and  judicial  proceedings  of  every  other  State " 
(art.  4,  §1),  does  not  interfere  with  this  construction  of  the 
doctrine  of  lis  pendens. 

2.  There  is  a  preliminary  question  to  be  disposed  of, 
whether  the  sale  of  the  stock  did  not  precede  the  commence- 
ment of  the  action  in  this  State.  If  this  could  be  estab- 
lished, it  would  be  a  complete  answer  to  the  theory  of  the 
defendant.  If  the  stock  was  issued  to  a  holder  for  value 
before  the  commencement  of  the  action,  and  in  the  course  of 
business,  no  subsequent  action  brought  against  Riggs  would 
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affect  the  title.  This  proposition  is  so  manifest  that  it  does 
not  need  the  support  of  authorities.  It  is  not  contested  by 
the  defendant. 

To  sustain  such  a  transfer,  the  plaintiff  urges  that  the  can- 
cellation of  the  revenue  stamp  on  the  power  of  attorney  of 
the  date  of  February  11,  1864,  leads  to  the  presumption  that 
the  power  'itself  was  executed  as  of  that  date,  and  in  the 
course  of  business,  for  the  purposes  of  transfer.  This  yiew 
seems  to  be  in  accordance  with  the  usual  presumptions  pre- 
vailing in  the  law  of  evidence.  As  the  ordinary  coarse  of 
business  is  to  cancel  a  revenue  stamp  on  the  day  that  an 
instrument  is  executed,  and,  moreover,  as  the  revenue  law 
then  requires  it  to  be  done,  the  date  of  cancellation  is  pre- 
sumptively at  the  time  of  execution.  (1  Greenleaf  on  £vi> 
deuce,  §  38.)  It  would  be  unreasonable  to  assume  that 
the  stamp  has  been  affixed  without  the  authojity  of  Biggs, 
or  for  any  other  purpose  than  to  make  complete  a  transaction 
with  which  it  is  apparently  connected.  The  reasonable  view 
is,  that  the  power  of  attorney  was  executed  on  the  day  rep- 
resented by  the  marks  of  cancellation. 

The  case,  however,  may  be  considered  on  a  still  broader 
ground  and  in  connection  with  the  doctrines  of  lis  pendens, 
A  defence  such  as  this  is  in  its  own  nature  harsh,  and  pecu- 
liarly so  in  a  case  like  the  present.  It  is  in  direct  opposi- 
tion to  the  assertions  made  by  the  defendant  in  its  certificate 
of  stock.  Suppose  that,  on  an  inquiry  made  of  one  if  its 
officers,  the  defendant  had  stated  to  the  plaintiff  or  his  pre- 
decessor in  ownership  that  Biggs  was  owner,  would  it  have 
been  permitted  to  contend  that  tha  plaintiff  had  constmet- 
ive  notice  to  the  contrary  by  the  pendency  of  an  action  f 
This  would  be  to  destroy  the  effect  of  express  words  bj 
implication.  The  certificate,  however,  is  substantially  equiva- 
lent to  an  express  affirmation.  So  long  as  that  is  outstand- 
ing, the  defendant  continues  to  affirm  the  power  of  Biggs 
to  make  a  transfer.  It  is  a  severe  rule,  that  would  permit 
under  such  circumstances,  the  defendant  to  belie  its  own 
representations  by  showing  that  there  was  pending  in  a  cam- 
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petent  court  an  action  concerning  the  title  of  the  holder  of 
the  certificate,  and  that  a  constructive  theoretical  notice 
should  overcome  the  positive  statements  in  the  defendant's 
certificate.  If  the  defendant,  on  the  other  hand,  is  precluded 
from  denying  their  purport,  it  sustains  no  hardship,  since  the 
very  decree  of  the  court  behind  which  it  takes  shelter,  pro- 
vides that  Biggs  should  surrender  the  outstanding  certificates, 
in  connection  with  the  direction  to  issue  new  certificates  to 
Pleasants.  If  the  defendant  did  not  see  that  this  surrender 
was  made  before  the  new  certificates  were  issued,  it  has  only 
itself  to  blame. 

The  doctrine  of  lis  pendens^  so  harsh  in  its  effect,  is  not 
applicable  to  the  present  case.  It  may  be  considered  under 
two  aspects:  one  that  the  stock  was  transferred  by  Biggs 
after  the  decree  of  November  25,  1866,  and  the  other  before. 
On  the  first  hypothesis  it  is  clear  that  the  decree  was  not, 
by  the  general  rules  of  equity  jurisprudence,  notice.  The 
theory  of  the  rule  under  discussion  is,  that  while  a  suit 
is  pending  there  is  to  be  no  change  in  the  existing  state 
of  things — pendente  liUj  nihil  innovetur.  It  is  a  rule  of 
public  policy  and  applicable  only  while  the  action  is  pending. 
As  soon  as  a  decree  is  rendered  it  ceases  to  have  operation. 
The  true  theory  of  the  rule  is  expounded  in  Bellamy  v. 
Sabine  (1  De  Gex  &  Jones,  566).  This  case,  which  was  con- 
sidered as  involving  a  question  of  the  highest  importance, 
was  discussed  before  the  lord  chancellor  and  the  lord  justices 
of  appeal.  It  was  held  that  the  true  view  of  the  doctrine  of 
lis  pendens  is  not  that  it  is  notice,  but  that  it  is  necessary  to 
the  administration  of  justice  that  a  decision  of  the  court  in  a 
suit  should  be  binding  not  only  on  the  litigating  parties  but 
also  on  those  who  derive  title  from  them,  pendente  lite, 
whether  with  notice  of  the  suit  or  not.  The  object  of  the 
rule  is  to  bring  litigation  to  an  end,  to  prevent  new  suits,  the 
introduction  of  new  parties  and  to  lead  the  existing  contro- 
versy to  a  close.  (P.  578.)  So  in  Nevymam,  v.  Chapman  (2 
Bandolph,  93)  it  was  held  that  the  doctrine  does  not  rest 
upon  the  presumption  of  notice,  but  upon  grounds  of  public 
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policy.  Accordingly,  after  judgment  rendered,  the  peculiar 
doctrines  of  this  branch  of  the  law  cannot  be  invoked.  The 
leading  case  directly  deciding  this  point  (which  is  involved  in 
Bellamy  v.  Salnne,  supra)  is  Worsley  v.  Earl  of  Scarborough  (3 
Atk.,  392).  Lord  Chancellor  Hardwtcke  there  said :  "  There 
is  no  such  rule  in  this  court  that  a  decree  made  here  shall  be 
an  implied  notice  to  a  purchaser  after  the  cause  is  ended,  but 
it  is  the  pendency  of  the  suit  that  creates  the  notice,  for,  as  it 
is  a  transaction  in  a  sovereign  court  of  justice,  it  is  supposed 
all  people  are  attentive  to  what  passes  there,  and  it  is  to  pre- 
vent a  greater  mischief  that  would  arise  by  people's  purchasing 
a  right  under  litigation  and  then  in  contest."  This  course  of 
reasoning  must  be  understood  as  applying  to  a  final  decree. 
When  it  is  not  such  a  one  as  puts  a  conclusion  to  the  matter 
in  question,  that  is  still  such  a  suit  as  does  aifect  people  with 
notice  of  what  is  doing.  In  Rivers  v.  Steele  (cited  by  Mr. 
Cox  in  manuscript  notes  to  1  Vernon,  286)  it  is  stated  that 
Lord  Habdwicke  held,  most  distinctly,  that  decrees  are  not 
notice.  So  in  Kinsman  v.  Kinsman  (1  Russ.  &  Mylne,  617), 
Lord  LYNDHURst  said :  It  is  not  pretended  that  after  decree  and 
before  execution  a  lis  pendens  could  any  longer  exist.  See, 
also,  Qore  v.  Stacpoole  (1  Dow.,  30).  These  decisions  are 
followed  in  Price  v.  White  (1  Bailey  Eq.,  244) ;  Blake  v. 
Heyward  (id.,  208) ;  Turner  v.  GreliU  (1  Ohio,  372). 

There  is  a  dictum  in  MonelZ  v.  Lavyrerice  (12  J.  R.,  534), 
that  all  persons  may  be  bound  to  take  notice  of  decrees  in 
chancery.  This  remark  rests  on  a  dictum  in  SorreU  v.  Car- 
penter (2  P.  Wms.,  483),  which  has  been  discarded  by  recent 
decisions  and  text  writers.  The  whole  matter  is  discussed  in 
2  Sugden  on  Vendors  and  Purchasers,  646  (7th  Am.  ed.) 
The  dictum  in  MoneU  v.  Lawrence  is  directly  opposed  to  the 
theory  of  the  subject  so  satisfactorily  expounded  in  Bellamy 
V.  Sabine  {supra). 

The  other  hypothesis  may  now  be  considered.  Assume 
that  Riggs  parted  with  the  stock  while  the  New  York  action 
against  him  was  pending,  and  that  the  result  of  it  would 
have  been  binding  on  him  if  real  estate  had  been  in  contra- 
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versy.  It  may  then  be  aflSrined  that  the  whole  subject  is 
inapplicable  to  such  property  as  is  now  in  litigation.  The 
origin  of  this  Jbranch  of  the  law  it  is  now  diflScult  to 
detennine.  It  was  in  full  recognition  in  the  time  of  Lord 
Baoon,  as  shown  by  the  twelfth  of  his  Ordinances  for  the 
Administration  of  Justice  in  the  Court  of  Chancery.  The 
rule  is  there  expressed  in  this  form :  "  No  decree  bindeth 
any  that  coraeth  in  honafide  by  conveyance  from  the  defend- 
ant before  the  bill  exhibited,  and  is  made  no  party  neither  by 
bill  nor  order,  but  where  he  comes  \n  pendente  lite  and  while 
the  suit  is  in  full  prosecution,  and  without  any  color  of  allow- 
ance or  privity  of  the  court,  there  regularly  the  decree  bind- 
eth." The  language  here  used  would  seem  to  indicate  that 
this  was  an  established  doctrine  to  which  Lord  Bacon  simply 
gave  expression.  The  word  "  conveyance "  would  seem  to 
show  that  it  was  a  rule  applied  only  to  real  estate.  It  has 
been  supposed  bj'  some  to  have  been  derived  from  the  prac- 
tice in  real  actions  at  common  law,  closely  resembling  Lord 
Bacon's  proposition. 

An  examination  of  the  English  reports  will  show  that  the 
law  of  lis  pendens  has  only  been  used  in  England  in  pases 
involving  the  title  to  real  estate  or  interests  therein.  It  is 
said  by  an  accurate  writer,  Mr.  Powell,  in  his  work  on  Mort- 
gages, that  "  there  is  no  case  in  which  equity  has  held  the 
property  of  goods  to  be  aflfected  by  reason  of  a  li%  pendens^ 
where  possession  is  the  principal  evidence  of  ownership,  as 
of  personal  chattels."  (2  Powell  on  Mort.  [Notes  by  Rand, 
ed.  1828],  618.)  Lord  Eldon  doubted  the  application  jof  the 
doctrine  to  personal  property,  in  Jervisy.  White  (7  Ves.,  413) ; 
and  twenty  yeara  later,  in  Hood  v.  Aston  (1  Kussell,  412). 
There  are,  however,  cases  in  the  courts  of  this  country, 
where  the  doctrines  of  lis  pendens  have  been  applied  to  per- 
sonal property,  and  some  even  to  personal  chattels.  Some  of 
these  cases  are  cited.  {Murray  v.  LyWum^  2  J.  Ch.,  441 ; 
Scvdder  v.  Van  Aniburgh^  4  Edw.  Ch.,  29  ;  Boiling  v. 
Carter^  9  Ala.  [N.  S.],  921 ;  Thorns  v.  Smthard,  2  Dana, 
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480;  WaUington  v.  Howley^  1  Desans.,  167;  Diamond  v. 
Lavrrence  Co.y  37  Penn.  St.,  353.) 

In  Murray  v.  LyUmm  Chancellor  Kent  applied  the  doc- 
trine to  the  case  of  a  contested  title  to  a  mortgage ;  he  care- 
fully distinguishes,  in  his  opinion,  between  mortgages  and 
other  securities  in  trust  and  otiier  personalty.  He  says :  ^  If 
he  (the  defaulting  trustee)  possessed  cash,  as  the  proceeds  of 
the  trust  estate,  or  negotiable  paper  not  due,  or  perhaps  mov- 
able property,  such  as  horses,  cattle  and  grain,  I  am  not  pre- 
pared to  say  the  rule  is  to  bo  carried  so  far  as  to  affect  such  sales. 
The  safety  of  commercial  dealing  would  require  a  limitation 
of  the  rule.  But  bonds  and  mortgages  are  not  the  subject  of 
ordinary  commerce ;  the  party  was  dealing  with  a  subject  out 
of  the  ordinary  course  of  traffic,  and  always  understood  to  be 
subject  to  equities,  and  there  can  be  very  little  ground  for 
complaint  of  hardship,  in  the  application  of  the  general  doc- 
trine to  it." 

In  Scudder  v.  Van  Amburgh  the  vice-chancellor  expresses 
himself  as  "  inclined  to  the  view  "  that  the  doctrine  extends 
to  the  property  then  in  litigation  —  furniture ;  there  is  how- 
ever no  discussion  of  the  subject.  The  case  of  Boiling  v. 
Carter  concerned  the  title  to  slaves.  It  was  disposed  of  with- 
out discussion.  The  result  is  disapproved  in  a  later  case  in 
the  same  court  ( Wi7i8ton  v.  Westfeldt),  to  be  hereafter  con- 
sidered. In  Thom%  V.  Southard  there  was  a  foreclosure  of  a 
mortgage  on  a  steamboat.  It  was  held  that  the  pendency  of 
the  action  created  an  equitable  lien  in  tavor  of  the  mortgagee, 

which  could  not  be  divested  by  a  subsequent  levy  of  an  execu- 

•  

tion  in  favor  of  a  creditor.  WaUi/ngton  v.  Rowley  was  rested 
on  the  untenable  ground  already  considered,  that  a  decree  is 
notice  to  all  persons.  It  involved  the  title  to  certificates  of 
public  debt.  In  Diamond  v.  Lawrence  County^  it  was  held 
that  this  doctrine  extended  to  a  litigation  concerning  the  title 
to  county  bonds.  This  was  expressly  placed  on  the  ground 
that,  by  the  law  of  Pennsylvania,  county  bonds  are  cho$ee  in 
action  and  not  commercial  paper.  Being  choses  in  action, 
the  rule  of  Chancellor  Kent,  in   Murray  v.  Lylbum^  was 
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followed,  and  the  pendency  of  the  suit  was  declared  to  be 
notice  to  all  mankind. 

There  are  other  authorities,  on  the  other  hand,  casting 
doubt  upon  the  whole  subject,  and  particularly  denying  or 
doubting  that  the  doctrine  of  lis  pendens  can  be  extended  to 
commercial  paper  not  due.  (  Winston  v.  Westfeldt^  22  Ala. 
[N.  S.],  770 ;  Stone  v.  Mliott,  11  Ohio  St.,  262 ;  B<me  v. 
Hartnessy  id.,  449 ;  Lvndsley  v.  Diefendorf^  43  How.  Pr., 
857 ;  McLauHne  v.  Monroe^  30  Mo.  [9  Jones],  462.)  Wirns- 
ton  V.  Westfeldt  is  an  early  and  leading  case  in  reference  to 
this  distinction,  and  expressly  decides  that  the  rules  of  lis 
pendens  cannot  be  extended  to  negotiable  paper  not  due. 
The  views  of  GrOLDTHWAirE,  J.,  who  pronounced  the  opinion 
of  the  court,  are  very  satisfactory;  he  said:  ^^ Negotiable 
paper,  representing  as  it  does  in  almost  all  civilized  nations 
a  very  large  proportion  of  their  commercial  operations,  and 
serving  to  a  great  extent  as  the  representative  of  money,  is 
justly  a  favorite  of  the  law,  and  enjoys  immunities  and 
privileges  which  are  extended  to  no  other  contract.  The 
tendency  of  courts  has  been  to  uphold  this  description  of 
paper  in  the  hands  of  bona  fide  holders,  against  every  species 
of  defence  which  might  exist  as  between  the  original  parties. 
The  credit  and  confidence  due  to  it  must  be  impaired  if  the 
buyer  were  required  to  examine  the  courts  of  every  county  in 
the  State  before  he  could  be  sure  of  his  purchase,  and  such 
would  necessarily  be  the  case  if  the  doctrine  of  lis  pendens 
applied  to  it  There  are  no  adjudications  to  force  us  to  this 
extremity.  The  strongest  considerations  of  public  policy 
seem  to  forbid  the  extension  of  the  rule  to  money  or  bank 
bUls,  and  we  think  that  commercial  paper,  as  the  representa- 
tive of  money,  stands  on  the  same  footing."  The  case  of 
Jeffres  v.  Cochrcme  (48  N.  Y.,  671)  is  not  opposed  to  these 
views.  The  note  that  was  transferred  in  that  HBJse  penderUe 
Ute  was  sold  to  an  attorney,  with  actual  notice  of  the  pendency 
of  an  action  concerning  its  ownership.  He  was  properly  held 
bound  by  the  judgment. 

The  question  is  now  presented,  whether,  in  the  caise  of 
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Stocks,  we  shall  follow  the  rule  in  Murray  v.  LyUmm^  or, 
whether  we  shall  adopt  Chancellor  Kent's  own  distinction, 
and  declare  the  rule  as  inapplicable  to  this  case.  All  the 
considerations  so  forcibly  stated  in  Winston  v.  Westfddi 
apply  with  nearly  equal  strength  in  the  case  of  stocks.  The 
purchaser  of  these,  as  has  already  been  shown,  does  not 
merely  obtain  an  equitable  title,  as  in  the  case  of  a  bond  and 
mortgage,  but  the  complete  legal  ownership.  They  are  dealt 
with  in  the  same  way  as  commercial  paper.  It  would  be  in 
the  highest  degree  inconvenient  to  force  the  purchaser  to 
examine  a  clerk's  office  in  every  county  of  the  State  before 
he  could  safely  purchase.  Commerce  requires  a  free  and 
unrestricted  sale  of  such  property,  unburdened  with  the 
shackles  imposed  by  a  lis  pendens.  That,  as  has  been  seen, 
has  its  whole  foundation  in  public  policy.  It  may  be  met 
and  modified  by  a  countervailing  public  policy.  The  expres- 
sions of  Eael,  C.j  in  Leitch  v.  WeUs  (48  N.  Y.,  585)  are 
approved  and  sanctioned ;  and  we  hold  that  the  doctrine  of 
lis  pendenSy  80  t'sj^  SA  it  maintains  that  the  mere  pending  of 
an  action  concerning  the  title  to  stocks,  is  constructive  notice 
to  all  mankind,  and  that  a  purchaser  acting  in  good  faith  is 
bound  by  the  results  of  the  action,  is  no  part  of  the  law  of 
this  State.  The  doctrine  of  lis  pendens  has  long  been  deemed 
hard  and  dry  law.  {SorreU  v.  Carpenter^  2  P.  Wms.,  482.) 
It  is  there  said :  ^^  A  purchaser  ^T^m^^ri^  lite^  though  without 
actual  notice  and  for  a  valuable  consideration,  shall  be  set 
aside,  and  though  iti  this  case  the  rule  in  equity  be  hard,  yet 
it  is  in  imitation  of  the  common  law,  where  in  a  real  action 
if  the  defendant  aliens  pending  the  writ,  the  judgment  will 
overreach  the  alienation."  The  rule  is,  undoubtedly,  a  wise 
one  in  its  imitation  of  the  common  law  as  to  real  estate.  In 
commercial  transactions,  no  benefit  can  be  derived  from  it, 
and  only  its  hardship  is  apparent. 

The  judgment  of  the  court  below  must  be  afiirmed. 

All  concur. 

Judgment  afiirmed. 
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CAUSES  DECIDED  DURING  THE  PERIOD  EMBRACED  IN  THIS 
VOLUME  AND  NOT  REPORTED  IN  FULL. 


Henby  Johnston,  Eespoudent,  v.  Eiley  Bush,  Appellant. 

(Submitted  September  28,  1873;  decided  January  term,  1874.) 

This  was  an  action  to  recover  possession  of  personal  prop- 
erty. 

The  questions  presented  for  review  were  exceptions  to 
the  admission  of  evidence  and  to  a  refusal  of  the  court  to 
charge. 

The  deposition  of  one  Knox,  a  witness  on  behalf  of  the 
plaintiff,  was  taken  de  hetie  esse.  (2  E.  S.,  398,  §§  33-1:2.)  A 
neighbor  of  Knox,  after  having  testified  to  facts  showing 
the  condition  and  state  of  health  of  the  latter,  was  asked 
whether,  in  that  condition  and  state  of  health,  he  considered 
him  able  to  attend  the  trial.  This  question  was  objected  to, 
but  the  case  did  not  state  the  grounds,  nor  did  it  appear 
that  there  was  any  ruling  of  the  court  thereon  or  exception. 
The  witness  answered,  he  did  not.  Another  witness  also 
testified  to  facts  tending  to  show  inability  on  the  part  of 
Knox  to  attend.  The  deposition  was  then  offered  in  evi- 
dence. This  was  objected  to  upon  the  ground  that  it  was  not 
sufficiently  proven  that  the  witness  was  unable  to  attend. 
The  objection  was  overruled  and  the  deposition  received  and 
read.  Held^  no  error ;  that  the  question  as  to  the  compe- 
tency of  the  evidence  was  not  presented  by  any  exception, 
and  that  the  evidence  was  sufficient  to  warrant  the  ruling 
of  the  court  on  the  question  of  inability. 

The  evidence  in  the  case  was  conflicting.  The  court,  after 
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a  substantial  statement  of  it,  charged  in  substance,  that  if 
the  jnry  believed  the  transaction  was  as  detailed  by  the 
plaintifiPs  witnesses  the  verdict  should  be  in  his  £Eivor,  but 
if  they  believed  the  defendant's  version  of  it,  their  verdict 
must  be  for  him. 

Defendant's  counsel  requested  the  court  to  charge  that 
the  plaintiif,  to  entitle  him  to  a  verdict,  must  satisfy  their 
minds  to  a  moral  certainty  that  the  facts  were  as  claimed 
by  him.  The  court  refused  to  charge  other  or  different  from 
what  he  had  already  charged.  HeLd^  no  error;  that  cer- 
tainty of  the  facts  which  imports  absolute  truth  and  verity, 
and  consequently  admits  of  no  degrees,  "  moral "  or  otherwise, 
was  not  requisite. 

(?.  W.  Hotchkisa  for  the  appellant. 

Oeorge  Becker  for  the  respondent. 

LoTT,  Ch.  C,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


John  Bubnett,  Appellant,  v.  Geoboe  W.  Wadswobth, 

Respondent. 

(Argued  September  28»  1878;  decided  January  term,  1874) 

This  was  an  action  of  trespass. 

Defendant  claimed  under  a  deed  in  which  the  lands  con- 
veyed were  thus  described :  "All  that  certain  tract  or  piece  of 
land,  it  being  the  south  half  of  lot  *  *  *  No.  50,  in  the 
township  of  Salem,  bounded  as  follows:  Beginning  at  the 
north-east  corner  of  lot  No.  49,  at  a  stake  and  stones ;  and 
from  thence  runs  east  forty  chains  to  a  stake  and  stones;  and' 
from  thence  north  eleven  chains  to  a  stake  and  stones ;  and* 
from  thence  west  forty  chains  to  a  stake  and  stones ;  and  from 
thence  south  to  the  place  of  beginning,  containing  forty-four 
acres  of  land,  all  within  the  said  boundaries,  be  the  same  more 
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or  less."  Plaintiff  claimed  title  under  a  subseqaent  deed 
which  conveyed  "  the  north  half  of  lot  No.  50,  in  the  town 
of  Salem."  The  Iocils  in  quo  was  upon  the  north  half  of  lot 
No.  50,  but  within  the  boundary  lines  of  the  deed  under  which 
defendant  claimed.  The  north  line  of  said  lot  was  forty-three 
chains  and  seventy-six  links  in  length ;  the  south  line  forty- 
three  chains  forty-eight  links ;  the  east  line  twenty-one  chains 
twenty  links ;  the  west  line  twenty  chains  forty  links.  The 
trial  court  charged  the  jury  that  plaintiff  had  the  paper  title 
to  the  land  in  dispute ;  that  each  party  had  the  paper  title  to 
one-half  the  lot.  This  was  excepted  to.  ITeldf  error ;  tliat 
the  particular  description  being  an  independent  one,  as  if  made 
upon  a  survey  without  reference  to  the  lot  lines,  this  was  a 
case  where  the  courses  and  distances  as  given  might  be  relied 
on  with  much  certainty  as  describing  the  lands  intended  to  be 
conveyed. 

As  to  the  general  rule,  that  where  a  general  description  is 
followed  by  a  particular  description  the  latter  will  control, 
the  following  authorities  were  cited :  Jaeksan  v.  Loomia  (18 
J.  R.,  86);  Loomia  v.  Jackaon  (19  id.,  449);  Hathaway 
V.  Power  (6  Hill,  453) ;  Roe  v.  Vernon  (5  East,  51) ;  Doe  v. 
OaU/may  (5  B.  &  Ad.,  43). 

Z.  Fraaer  for  the  appellant. 

Jamea  CHbaon  for  the  respondent. 

Eabl,  C,  reads  for  affirmance. 
All  concur. 

4 

Order  affirmed,  and  judgment  absolute  against  plaintiff. 


Jambs  Wood AED,  Respondent,  v.  John  Dennisok,  Appellant 

(Argued  September,  28, 1878;  decided  January  term,  1874) 

This  was  an  action  of  trespass. 

The  only  question  was  one  of  fact  as  to  the  location  of  the 
boundary  line  between  the  parties.    The  majority  of  the  court 
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hdds  that  the  evidence  wa€  Buf&cient  to  sustain  the  verdict, 
although  a  decision  the  other  way  would  have  been  more 
satisfactory. 

Z.  Fraaer  for  the  appellant. 

D,  A.  Baiea  for  the  respondent. 

Johnson,  C,  reads  for  affirmance ;  Lott,  Ch.  C,  and  Easl, 
C,  concur. 

Gray,  C,  reads  for  reversal,  Eeynolds,  C,  concurs. 
Judgment  affirmed ;  Geay  and  Reynolds,  00.,  dissenting. 


Thomas  Okane,  Respondent,  v.  Daniel  K.  Tsavis,  impleaded, 

etc..  Appellant. 

(A^rgued  September  25,  1878 ;  decided  January  term,  1874.) 

The  only  question  discussed  in  this  case  was,  as  to  whether 
there  was  any  evidence  to  sustain  the  findings  of  fact  of  the 
referee. 

Amaaa  J,  Parker  for  the  appellant. 

iT.  H,  Clement  for  the  respondent. 

Eabl,  0.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


AzABiAL  B.  Pieboe,   Appellant,  v.  Obein  H.  Tuttle, 

Respondent. 

(Submitted  September  29, 1873;  decided  January  Tenn,  1874.) 

This  was  an  action  upon  a  contract  by  which  plaintiff  agreed 
to  sell  and  convey  to  defendant  certain  premises  by  warranty 
deed  free  of  incumbrances,  save  two  mortgages  specified,  for 
the  sum  of  $5,200,  which  defendant  agreed  to  pay  as  specified. 
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There  was  another  mortgage  upon  tlie  premises.    Plaintiff    \  154  727 
tendered  a  deed,  defendant  refused  to  accept  or  to  complete 
the  purchase.    Plaintiff  was  nonsuited.    Heldy  no  error. 

O.  O.  Raihbun  for  the  appellant. 

Sollin  Tracy  for  the  respondent. 

OfiAT,  C,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


Samuel  V.  Pabsons  et  al.,  Respondents,  t?.  The  Cttt  Bank, 

Appellant. 

Abgued  and  decided  with  Davison  v.  Th>e  City  Bank  (ante^ 
p.  81), 


Fbank  L.  Stowell,  Appellant,  v.  George  F.  Hazlett  et  al., 

Respondents. 

(Argued  September  29,  1873 ;  decided  January  tenn,  1874.) 

This  was  an  action  by  plaintiff,  as  judgment  creditor  of 
defendant  Hazlett,  to  remove  the  incumbrance  of  a  mortgage 
upon  Hazlett's  land,  executed  by  him  to  defendant  Mcintosh, 
and  recorded  before  the  entry  of  plaintiff's  judgment,  but  sub- 
sequent to  the  creation  of  the  debts  on  which  it  was  founded. 
Plaintiff  alleged  that  the  mortgage  was  without  consideration 
and  fraudulent  as  to  the  creditors  of  Hazlett. 

The  referee  found  that  the  mortgage  was  executed  in 
pursuance  of  an  agreement  by  which  Mcintosh  was  to  con- 
vey his  interest  in  certain  leases  of  oil  lands  in  Penn- 
sylvania and  to  secure  the  purchase-price  of  such  interest, 
but  that  the  writing  executed  by  Mcintosh  was  insufficient 
to  convey  such  interest  and  the  agreement  to  convey 
was  void  under  the  statute  of  frauds,  and  that  therefore 
the  mortgage  was  without  consideration  and  plaintiff  was 
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entitled  to  the  relief  asked.  The  General  Term  revened 
the  judgment  and  gave  judgment  for  defendant.  Hdd^ 
that  the  judgment  entered  upon  the  report  of  the  referee 
was  properly  reversed^  but  that  a  new  trial  should  have  been 
granted,  as  it  could  not  properly  be  said  that  there  was  no 
possible  state  of  facts  upon  which  the  plaintiff's  action  could 
be  sustained. 

D.  R.  BoUea  for  the  appellant. 

Amasa  J.  Pa/rker  for  the  respondents. 

Reynolds,  C,  reads  for  modification  of  the  judgment  of 
General  Term  so  as  to  grant  a  new  trial. 
All  concur. 
Judgment  accordingly. 


Gertrude  Kobiojes,  Respondent,  v.  The  Guardian  Life 

Insurance  Company,  Appellant. 

In  an  action  against  an  insurance  company  upon  a  policy  of  insuraDce 
plaintiff  proved  the  issuing  of  a  pamphlet  by  defendant,  but  it  was  not 
received  in  evidence.  In  summing  up  plaintiff's  oouneel  was  permitted, 
under  objection,  to  read  from  and  state  its  contents  to  the  Joiy,  the 
court  stating  that  he  might  do  so  by  way  of  summing  up.   BM^  error. 

(Argued  September  30, 1873 ;  decided  January  term,  1874.) 

This  was  an  action  npon  a  policy  of  life  insurance  issued 
by  defendant.  The  policy  contained  a  clause  that  in  case 
premiums  were  not  paid  on  or  before  the  time  specified  tlie 
policy  should  be  forfeited.  The  defence  was  that,  under  this 
clause,  the  policy  had  been  forfeited. 

Upon  the  trial  of  the  action  plaintiff  proved  that  a  certain 
pamphlet  was  issued  by  defendant.  It  was  not  received  in 
evidence.  In  the  summing  up  of  the  cause  plaintiff's  counsel 
began  to  read  extracts  from  this  pamphlet.  This  was  objected 
to  by  defendant's  counsel  upon  the  ground  that  the  pamphlet 
was  not  in  evidence.  The  court  lield  that  the  counsel  might 
read  from  the  pamphlet  by  way  of  summing  up ;  to  which 
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dedsion  defendant's  counsel  excepted.  The  plaintiff's  conn- 
ael  then  read  certain  extracts  and  stated  that  the  pamphlet 
contained  the  words  " non-f orfeitable  policies"  more  than 
forty  times.  Hdd^  that  the  mling  of  the  conrt  was  error 
which  may  have  prejudiced  defendant. 

Lwingston  K,  Miller  for  the  appellant. 

Samuel  Norria  for  the  respondent. 

Gkay,  C,  reads  for  reversal. 

All  concur. 

Judgment  reversed  and  new  trial  granted. 


Dana  D.  Gilbert  et  al.,  Respondents,  v.  Clinton  H.  Saob  L^J  J^ 

et  al.,  Appellants. 

(Submitted  September  30,  1873;  decided  January  term,  1874.) 

This  was  an  action  brought  to  recover  for  goods  delivered 
to  one  O'Brien,  a  sub-contractor  under  defendants.  Plain- 
tiffs alleged  that  the  goods  were  delivered  under  an  arrange- 
ment with  defendants,  by  which  they  were  to  be  charged  to, 
and  paid  for  by,  the  latter. 

The  chief  questions  were  as  to  the  proof  of  such  an  agree- 
ment, and  whether  it  covered  all  the  goods  delivered.  The 
court  hdd^  that  there  waa  evidence  to  sustain  the  referee^s 
findings  of  fact. 

One  of  the  plaintiffs  and  plaintiff^'  clerks,  by  whom  the 
sales  and  deliveries  were  proved,  testified,  under  objection, 
as  to  the  entries  made  by  each  in  plaintiffs'  day-book,  each 
witness  swearing  that  he  sold  the  goods  charged,  and  made 
the  charge,  though  unable  to  state  the  details,  save  from  the 
entries.  Hdd^  proper  {HaUey  v.  Sinsebaugh^  15  N.  Y.,  488 ; 
Busaell  v.  S.  R.  R.  R.  Co.y  17  id.,  134 ;  6hcy  v.  Meady 
22  id.,  465;  Mardy  v.  ShultSy  29  id.,  351);  and  that 
the  question  was  not  affected  by  the  fact  that  goods  sold  on 
orders  were  not  entered  in  items  but  only  the  name  of  the 
person  in  whose  favor  the  order  was  drawn  and  the  amount, 
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as  the  witnesses,  although  unable  to  specify  the  items,  were 
still  thus  able  to  prove  that  goods  to  the  extent  of  the  orders 
were  delivered. 

Plaintiffs  called  one  Brown  as  a  witness,  who,  upon  his 
direct-examination,  related  a  conversation  between  himself 
and  one  of  tlie  defendants  material  to  the  issue.  Upon  the 
cross-examination,  he  testified  that  he  had  been  in  plaintiffs' 
employment,  that  he  had  been  present  at  an  earlier  hearing 
of  the  case,  that  he  had  not  then  told  plaintiffs  of  this  con> 
versation,  and  had  not  told  plaintiffs'  attorney  what  he 
would  swear  to.  He  also  testified  that  he  had  told  defend- 
ants'  attorney  part  of  what  took  place  in  the  conversation 
in  question,  but  not  all,  and  was  further  cross-examined  as 
to  his  reasons  for  withholding  part.  On  his  re-direct-exami- 
nation, his  attention  was  called  to  a  particular  time  and 
place,  and  he  was  asked  in  substance  if  he  did  not  then,  in 
the  presence  of  certain  persons  named,  state  over  the  conver- 
sation to  plaintiffs'  attorney ;  this  was  objected  to,  objection 
overruled  and  witness  answered  that  he  did.  Ildd^  no 
error;  that  it  did  not  touch  upon  the  rule  prohibiting:  a 
witness  from  confirming  his  testimony  by  previous  unsworn 
statements,  as  it  was  simply  a  repetition  of  a  question  asked 
upon  the  cross-examination,  with  the  specification  of  partic- 
ulars tending  to  recall  the  witness'  memory  to  the  fact  and 
thus  enable  him  to  correct  a  mistake,  and  was,  at  least,  within 
the  discretionary  power  of  the  court.  Also,  that  as  the 
aim  of  the  cross-examination  was  to  establish  that  so 
much  of  the  conversation  as  was  not  detailed  to  defendants' 
counsel  was  an  after-thought  and  subsequent  invention  of 
the  witness,  it  was  proper  to  show,  in  answer,  that  the  wit- 
ness had  previously  told  the  same  story.  This  exception 
to  the  general  rule  is  recognized  in  Robh  v.  Hockley  (23 
Wend.,  50). 

The  same  witness  was  allowed  to  testify  under  objection, 
on  re-direct-examination,  that  he  had  been  on  unfriendly 
terms  with  plaintiffs.  Ildd^  no  error ;  as  the  cross-exami- 
nation was  directed  to  impair  his  credit,  by  showing  his 
employment  by  plaintiffs  and  his  uncommunicativeness  to 
defendants'  counsel,  to  which  the  fact   that  he  was  not  on 
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good  terms  with  plaintiffs  was  a  fair  and  legitimate  answer. 
{Clapp  V.  WiUon,  5  Denio,  289.) 

David  Z.  FoUett  for  the  appellants. 

Newton  <&  TiUson  for  the  respondents. 

Johnson,  C,  reads  for  aflirmanee. 

All  concur. 

Judgment  affirmed.  I  b7  mii 


The  Syracuse,  Binghamton  and  New  York  Railroad  Com- 
pany, Respondent,  v.  Charles  W.  Collins,  Appellant. 

This  action  was  brought  to  recover  the  amount  of  two  bills 
for  freight. 

On  the  4th  May,  1868,  plaintiff  received  defendant's  check 
on  "  EC.  J.  Mes8engei*'s  Bank  "  for  the  amount  of  said  bills, 
whicli  were  thereupon  receipted ;  there  was  no  express  agree- 
ment that  the  check  should  be  received  as  payment.  The 
bank  was  near  the  place  where  the  transaction  occurred ;  it 
remained  open  that  day  and  for  an  hour  in  the  evening  of 
the  iifth,  and  then-  closed,  and  in  the  evening  of  that  day  the 
banker.  Messenger,  made  an  assignment  for  the  benefit  of 
creditors;  the  assignment  was  not  recorded  or  filed;  the 
assignees  gave  no  bonds  and  did  not  take  possession.  On  the 
twentieth  Messenger  was  declared  a  bankrupt.  Plaintiff  did 
not  present  the  check  for  payment,  and  did  not  notify  defend- 
ant of  its  non-payment,  until  about  the  twentieth.  The  court 
found  that  it  was  possible,  and  perhaps  probable,  that  the 
check  might  have  been  collected.  The  court  gave  judgment 
for  plaintiff.  Heldy  no  error ;  that  the  debt  was  not  paid  by 
the  check.  {Cole  v.  Sackettj  1  Hill,  516 ;  WaydeU  v.  Luer^  5 
id.,  448 ;  S.  C,  3  Den.,  410 ;  Hill  v.  Beebe,  13  K  Y.,  556 ; 
Spencer  v.  BaUou,  18  id.,  327 ;  Bradford  v.  Fox^  38  id., 
289.)  That  there  was  no  laches  in  not  presenting  the  check 
before  the  bank  closed,  as  plaintiff  had  the  whole  of  the  next 
SioKELs.— Vol.  XII.        81 
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day  after  receiving  it,  i.  ^.,  of  the  fifth,  in  which  to  present 
it.  (Edw.  on  Bills,  396 ;  Story  on  Prom.  Notea,  493 ;  Chitty 
on  Bills,  377 ;  Burkhalter  v.  Second  Nat.  Bank  of  Erie. 
42  K  Y.,  538 ;  Smith  v.  Miller,  43  id.,  171.)  That  the 
assignment,  so  far  as  appears,  was  valid  to  place  the  property 
out  of  the  control  of  the  assignor  and  beyond  the  reach  of 
his  creditors,  except  as  they  might  assail  the  same  in  bank- 
ruptcy, as,  under  the  act  in  reference  to  assignments  (chap.  348. 
Laws  of  1860),  an  assignment  properly  executed  is  operative 
from  the  time  it  is  made,  and  the  filing,  giving  bond  and  other 
things  required  are  to  be  done  afterward,  within  the  time 
specified  in  the  act.  {Ha/rdmann  v.  Bowen,  39  H".  Y.,  196; 
Va/n  Vleet  v.  Slauson,  46  Barb.,  317.)  That  the  finding  of 
the  court,  as  to  the  probability  that  the  check  might  have  been 
collected,  was  not  sufficient  to  defeat  a  recovery.  Defendant 
was  bound  to  show  that,  by  the  laches  of  plaintiff  in  keeping 
or  dealing  with  the  check,  without  demand  of  payment,  he  had 
suffered  damage ;  it  was  not  sufficient  to  show  a  probability  of 
injury. 

The  case  of  Smith  v.  MiUer  (43  N.  Y.,  171)  distin- 
guished in  this :  That  that  case  was  not  disposed  of  upon  the 
rules  of  law  regulating  the  rights  and  duties  respectively  of 
the  drawer  and  drawee  of  a  check,  but  upon  the  rules  appli- 
cable to  one  who  takes  a  check  for  collection,  acting  for  one 
not  a  party  to  it. 

Amasa  J.  Parker  for  the  appellant. 

A.  J.  Northrup  for  the  respondent. 

Eabl,  0.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 
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FfiANCis  G.  Hall,  Appellant,  v.  William  Erwin,  Respondent.      154  727| 

(Argued  October  2, 1873 ;  decided  January  term,  1874.) 

In  this  case,  the  judgment  of  the  trial  court  was  for  plain- 
tiflf.  The  General  Term  reversed  the  judgment,  and  directed 
final  judgment  for  defendant.  Held^  that  the  case  was  not 
one  wherein  under  no  condition  of  facts  could  the  plaintiff 
recover,  and  that  the  judgment  of  reversal  should  have 
granted  a  new  trial,  and  judgment  so  modified. 

JE.  S,  Benn  for  the  appellant. 

R.  King  for  the  respondent. 

LoTT,  Ch.  C,  and  Reynolds,  C,  read  for  modification  of . 
judgment,  so  as  to  grant  a  new  trial. 
All  concur ;  Gray,  C,  not  sitting. 
Judgment  accordingly. 


Edwin  E.  Stanoliff  et  al..  Respondents,  v.  Elmore  P.  Ross, 

President,  etc..  Appellant. 

(Argued  October  2,  1873 ;  decided  January  term,  1874.) 

This  was  an  action  against  defendant,  as  president  of  the 
Merchants'  Union  Express  Company,  for  the  specific  perform- 
ance of  a  contract  to  take  a  lease  of  certain  premises  belonging 
to  plaintiffs. 

Defendant's  company,  by  authorized  agents,  entered  into 
a  verbal  agreement  with  plaintiffs,  that  on  condition  they 
wonld  make  certain  repairs,  and  take  up  leases  under 
which  tenants  were  occupying  a  portion  of  the  premises, 
the  company  would  take  a  lease  for  five  years  of  the 
^whole  premises.  The  plaintiffs  went  on  and  made  the 
repairs  and  bought  out  the  tenants  in  possession,  so  that  the 
premises  were  ready  for  occupancy  by  defendant's  company 
at  the  time  fixed.  Duplicate  leases  were  prepared,  and,  after 
negotiations  as  to  certain  alterations,  the  company  declined  to 
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take  the  lease.  After  the  commencement  of  this  action,  but 
before  the  trial,  defendant's  companj-  discontinued  business 
and  became  consolidated  with  the  American  Merchants' 
Union,  and  its  property  was  in  the  hands  of  a  receiver^  The 
referee  found  that  the  oflScers  of  the  company  had  no  power 
to  specifically  perform ;  and  he  held  that  specific  performance 
could  not  be  awarded,  but  allowed  plaintiflTs  damages.  Held^ 
that  assuming  that  a  specific  performance  would  have  been 
proper  had  the  company  been  in  a  condition  to  perfoim,  it 
was  not  a  case  where  damages  could  be  awarded  in  lien 
thereof. 

• 

Arrhma  J,  Parker  for  the  appellant. 

J.  E.  Dewey  for  the  respondents. 

Reynolds,  C,  reads  for  reversal. 
All  concur ;  Gray  C,  not  sitting. 
Judgment  reversed. 


Ephbaim  W.  Hoao,  Kfispondent,  v.  Edgab  B.  Owen  et  al., 

Appellants. 

(Submitted  October  2,  1873;  decided  January  term,  1874.) 

This  was  an  action  upon  a  contract. 

Plaintiff  alleged  that  defendants  sold  to  him  a  bouse  upon 
the  lands  of  another,  and  agreed  to  give  him  possession 
for  a  sum  which  was  paid ;  defendants  were  to  prepare 
and  execute  a  written  instrument  to  complete  the  transac- 
tion, which  would  be  acceptable  to  plaintiff;  that  an  instru- 
ment Avas  executed  and  given  to  plaintiff  for  examination, 
who  notified  defendants  that  it  was  not  acceptable;  and 
it  was  never  accepted  or  acquiesced  in  as  a  performance, 
as  other  parties  were  in  possession,  who  refused  to  surren- 
der; defendants  denied  the  contract  as  to  possession,  and 
the  evidence  thereon  was  conflicting. 

Upon  the  trial,  when  parol  evidence  was  offered  by  plain- 
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tiff  as  to  the  contract,  defendants'  counsel  objected,  upon 
the  ground  that  the  writing  controlled ;  which  objection  was 
overruled.  Heid^  no  error ;  as  the  very  question  in  dispute 
was  as  to  whether  the  written  instrument  expressed  the  con- 
tract as  agreed  upon  by  the  parties,  or  only  defendants'  inter- 
pretation of  it  not  acquiesced  in  by  plaintiff. 

Defendants  requested  the  court  to  charge,  in  substance, 
tliat  plaintiff  should  have  tendered  back  the  contract,  and 
that  he  should  have  rcconveyed  or  offered  so  to  do.  This 
the  court  refused  to  charge.  Hddj  no  error ;  as,  if  the  con- 
tract was  not  accepted  and  acquiesced  in,  plaintiff  had  no 
occasion  to  reconvey,  as  nothing  had  been  transferred,  and 
he  was  in  no  way  affected  by  the  writing,  but  was  at  liberty  to 
demand  the  money  paid,  or  a  compliance  on  the  part  of 
defendants  with  their  agreement. 

Alex,  Cumming  for  the  appellants. 

T.  &  A,  More  for  the  respondent. 

Johnson,  C,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


William  Brown,  Appellant,   v.   Louisa  M.  Cheery, 

Respondent. 

(Argued  October  8, 1873;  decided  January  term,  1874.) 

This  action  was  brought  to  enjoin  the  foreclosure  of  a 
mortgage,  executed  by  plaintiff,  and  to  cause  the  same  to  be 
•surrendered  up  and  canceled. 

The  mortgage  was  upon  an  undivided  one-third  of 
premises  situate  in  the  city  of  Syracuse.  The  premises 
were  conveyed  to  plaintiff  under  a  parol  agreement  between 
him  and  one  Caroline  Stewart,  a  married  woman,  that  he 
should  hold  the  land  for  her  benefit.  She  paid  the  con- 
sideration therefor.  The  referee  found,  that  she  was  not 
present  when  the  deed  was  executed  and  did   not  know 
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the  form  thereof,  and  supposed  it  was  deeded  to  plain- 
tiff for  her  benefit ;  that  nothing  was  said  as  to  the  form  of 
the  deed.  The  mortgage  in  question  was  executed  by  plain- 
tiff, without  any  consideration  being  received,  but  at  the 
request  of  Mr.  Stewart,  husband  of  said  Caroline,  and  to 
secure  an  obligation  of  his ;  plaintiff  supposing  it  was  at  the 
request  of  Mrs.  Stewart,  who  in  fact  knew  nothing  about  it. 
The  mortgagee  had  been  informed  that  plaintiff  held  the 
title  for  the  benefit  of  Mrs.  Stewart. 

The  court  below  decided  that  the  case  was  within  the  pro- 
vision of  the  statute  of  uses  and  trusts  (1  K.  S.,  728,  §  51), 
declaring  that  where  a  grant  for  a  valuable  consideration 
shall  be  made  to  one,  and  the  consideration  paid  by  another, 
no  trust  results  in  favor  of  the  latter,  but  the  title  vests  in 
the  former ;  and  that  the  referee  properly  decided  in  favor  of 
defendant.  Hdd^  error  ;  that  the  case  came  within  the 
exception  contained  in  section  53  of  said  statute ;  and  the 
conveyance,  if  made  as  directed  by  her,  although  ineffectual 
as  a  trust,  would  have  vested  the  estate  in  herself,  and  she 
was,  therefore,  not  estopped  from  claiming  her  interest  in  the 
mortgaged  premises.  (See  Lounshury  v.  Purdy,  18  N. 
Y.,  515.) 

Mr,  Sunt  for  the  appellant. 

Frank  Hiscock  for  the  respondent. 

Gbay,  C,  reads  for  reversal  and  new  trial. 
All  concur. 
Judgment  reversed. 


Jackson  S.  Schultz  et  al.,  Respondents,  v.  Edson  Bradley, 

Appellant. 

A  valid  executory  contract  for  the  Bale  and  delivery  of  a  specific  qaantity  of 
merchandise  cannot  be  altered  by  a  parol  agreement  increasing  the  quan- 
tity to  be  delivered,  and  so  engraft  it  on  the  original  contract  as  to  esciipe 
or  evade  the  rule  prescribed  by  the  statute  of  frauds. 

(Argued  June  14, 1873 ;  decided  January  term,  1874.) 
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This  action  was  brought  for  an  alleged  breach  of  contract. 

On  the  30th  December,  1864,  the  parties  entered  into  a 
contract  by  which  plaintiffs  agreed  to  sell  and  defendant  to 
purchase  10,000  sides  of  oak-waxed  leather  at  twenty-eight 
cents  per  foot,  to  be  of  a  specified  quality  and  to  be  delivered 
at  specified  times.  Memoranda  of  the  agreement,  in  the 
form  of  bought  and  sold  notes,  were  made  by  the  parties. 
After  about  3,000  sides  were  delivered,  and  in  the  forepart 
of  January,  1865,  it  was  agreed  between  the  parties,  by  parol, 
that  the  number  of  sides  of  leather  to  be  delivered  under  the 
contract  should  be  increased  to  15,000,  all  to  be  delivered 
before  April  fifteenth.  A  memorandum  of  this  increase  was 
indorsed  by  plaintiffs  upon  the  bought  and  sold  notes,  in  the 
presence  of  defendant,  which  was  signed  by  the  former,  not 
by  the  latter.  After  this  modification  the  plaintiffs  continued 
to  deliver  until  February  24,  1865,  up  to  which  time  they 
had  delivered  6,365  sides,  which  were  accepted  and  nearly 
paid  for ;  at  which  time,  some  difficulty  having  arisen  between 
the  parties  as  to  the  quality  of  the  leather,  further  deliveries 
were  suspended.  On  the  29th  March,  1865,  a  new  verbal 
arrangement  was  entered  into  between  the  parties,  by  which 
it  was  agreed  that  the  whole  number  of  sides  to  be  delivered 
should  be  12,000.  The  limitations  as  to  time  of  delivery  were 
waived.  At  the  time  of  this  agreement  plaintiffs  had  leather 
on  hand  sufficient  to  make  up,  with  what  had  been  delivered, 
the  12,000  sides.  They  proposed  that  defendant  should  then 
examine  so  as  to  put  an  end  to  all  questions  as  to  quality, 
but  defendant  declined  to  make  an  examination  and  told 
plaintiffs  to  go  on  and  deliver.  Plaintiffs,  thereupon,  pro- 
ceeded to  deliver,  and  on  the  8th  April,  1865,  had  delivered 
the  residue,  ^.  e.j  5,635  sides.  On  the  twenty-ninth  April 
defendant  peremptorily  rejected  the  whole  of  the  leather  so 
delivered,  for  the  alleged  reason  that  it  was  of  inferior  quality, 
and  requested  plaintiffs  to  take  it  away.  The  parties  adjusted 
all  differences  as  to  leather  delivered  before  March  twenty- 
ninth.  In  answer  to  the  letter  of  defendant  rejecting  the 
leather  plaintiffs  wrote :  "  We  do  not  and  cannot  admit  the 
l)Osition  you  take,  but  by  your  request  we  will  send  and  take 


648  MEMORANDA  OF 

the  leather  away,"  which  they  did ;  and  after  re-examination, 
and  on  the  twenty-ninth  April,  offered  to  return  it  to  defend- 
ant, claiming  it  to  be  of  the  quality  required  by  the  contract. 
Defendant  refused  to  receive  it.  The  trial  court  assumed  the 
validity  of  the  different  contracts,  and  that  the  only  question 
on  the  merits  was  as  to  the  quality  of  the  leather ;  upon  this 
the  evidence  was  conflicting.  The  jury  rendered  a  verdict  in 
favor  of  plaintiffs,  thus  deciding  this  question  in  their  favor. 
Held^  that  the  verbal  agreements  modifying  the  original  con- 
tract were  void  under  the  statute  of  frauds ;  also  (Earl  and 
Johnson,  CO.,  dissenting),  that  the  delivery  and  acceptance, 
after  the  first  modification,  must  be  assumed  to  have  been 
under  the  original  contract,  and  so  did  not  take  tlie  verbal 
contract  out  of  the  operation  of  the  statute;  that  the  delivery 
of  the  last  lot,  after  the  29th  March,  1865,  was  under  the 
verbal  contract  of  that  date;  that  such  delivery  was  subject 
to  defendant's  right  of  examination  and  rejection  within  a 
reasonable  time ;  and  whether  he  was  right  or  wrong  in  the 
quality  of  the  leather,  he  was  not  bound  to  accept  and  pay 
for  it;  but  if  defendant  could  be  required  to  accept  sufiicient 
to  make  up  the  10,000  sides  originally  contracted  for,  the  ver- 
dict and  judgment  allowing  damages  for  the  additional  2,000 
was  error. 

Eeynolds  and  Gray,  CC,  also  held  that  the  letter  of  the 
plaintiffs  offering  to  receive  back  the  leather  was  an  abandon- 
ment of  the  last  agreement,  and  that  they  could  not  thereafter 
revive  it  without  defendant's  consent.  {Lord  v.  Kenny^  13 
J.  R,  219 ;  Healy  v.  JJUy^  1  Cow.,  345 ;  MaUory  x-  Lordy 
29  Barb.,  454.) 

Upon  this  ground  Earl  and  Johnson,  CO.,  held^  that  the 
only  and  the  greatest  effect  that  could  be  given  to  the  act  of 
the  plaintiffs  in  receiving  the  leather  back  was  that  it  nulli- 
fied the  previous  delivery,  leaving  the  contract  still  in  force 
for  the  15,000  sides,  which  was  made  valid  by  part  perform- 
ance, if  not  for  the  12,000  sides,  and  that  plaintiffs  had  the 
right  thereafter  to  retender  the  same  leather  or  to  tender 
other  leather;  and  having  made  such  retender  defendant 
was  in  default  and  plaintiffs  had  their  right  of  action  for 
damages. 
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Ahrin  C.  Bradley  for  the  appellant. 

Wm.  M.  Evarts  for  the  respondents. 

Reynolds,  C,  reads  for  reversal  and  new  trial ;  Lon,  Ch. 
C,  and  Gray,  C,  concur. 

Earl,  C,  reads  for  affirmance ;  Johnson,  C,  concurs. 

LoTi",  Ch.  C,  for  reversal,  on  ground  that  the  written  con- 
tract could  not  be  enlarged  by  an  oral  agreement,  and  that 
there  was  no  acceptance  of  leather  under  the  oral  agreements. 

Judgment  reversed ;  Earl  and  Johnson,  CC,  dissenting. 
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George  O'Blenis,  Respondent,  v.  William  Karing,       h?  sn 

Appellant. 

In  UD  action  by  a  surety  against  liis  co-surety  for  contnbution,  the  latter 
cannot  defend  by  setting  up,  by  way  of  counter-claim,  recoupment  or 
set-off,  a  cause  of  action  existing  in  favor  of  the  principal  against  the 
plaintiff. 

It  aeenu  that,  in  such  case,  if  the  principal  is  insolvent,  the  defendant 
may  commence  an  action  in  equity  against  the  plaintiff  and  the  prin- 
cipal, and  have  their  accounts  adjusted  and  the  annount  due  the  former 
applied  so  as  to  save  himself  from  loss. 

(Argued  January  8,  1874;  decided  May  term,  1874.) 

Plaintiff  and  defendant  were  co-sureties  upon  a  prom- 
issory note  made  by  one  Wagner.  A  judgment  against  all 
the  parties  to  the  note  was  obtained  and  execution  issued, 
which  was  paid  by  plaintiff.  Plaintiff  thereupon  brought 
this  action  against  his  co-surety  for  contribution.  Defendant 
set  up  in  his  answer,  among  other  things,  that  plaintiff  wms 
indebted  to  Wagner  upon  an  account  which  he  claimed 
should  be  applied.  He  also  set  forth  an  alleged  agreement 
between  Wagner  and  plaintiff,  that  certain  services  rendered 
by  the  former  for  the  latter  should  be  applied  upon  defend- 
ant's liability.  As  to  the  allowance  of  the  unsettled  account, 
held^  as  above.  (See  Gillespie  v.  Torrance^  25  N.  Y.,  306 ; 
Springer  v.  Dwyer^  50  id.,  19.) 
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Upon  the  question  of  the  agreement  between  the  plaintiff 
and  Wagner  the  testimony  was  conflictiDg.  The  refei-ee  found 
that  there  was  no  agreement  that  the  account  for  senrices 
should  be  applied  upon  defendant's  liability,  but  that  it  was 
agreed  it  should  be  applied  upon  the  whole  sum  paid  by 
plaintiff  on  the  judgment.  Hdd^  that  the  evidence  was 
sufficient  to  raise  a  question  of  fact,  and  even  if  there  was 
no  proof  to  sustain  the  latter  part  of  the  finding,  defendant 
could  not  complain  as  it  was  beneficial  to  him,  because  with- 
out such  a  finding  he  would  have  received  no  benefit  of  these 
services. 

The  residue  of  the  opinion  was  taken  up  in  discussing  the 
referee's  findings  upon  the  facts. 

E,  B.  Jenney  for  the  appellant. 

A,  L,  Johnson  for  the  respondent. 

Earl,  C,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


Henky  N.  Conklin    et    al.,    Respondents,  v.   Samuel  L. 

MrrcHELL,  Appellant. 

(Submitted  January  8,  1874;  decided  May  term,  1874.) 

This  was  an  action  to  recover  the  amount  of  a  bill  of 
lumber. 

It  appeared  that,  prior  to  the  transaction,  one  T.  C.  Mitchell 
had  purchased  lumber  of  plaintiffs,  which  he  failed  to  pay  for. 
lie  then  represented  to  plaintiffs  that  he  was  authorized  bj 
defendant  to  purchase  lumber  for  him,  to  be  used  in  repair  of 
his  buildings,  leased  to  said  T.  C.  Mitchell.  The  defendant 
liad  given  authority  to  his  son,  Cornelius  S.  Mitchell,  to  pnr. 
chase  lumber  to  repair  the  buildings,  and  the  first  bill  of 
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lumber  got  by  T.  C.  was  through  the  direction  of  his  son ;  of 
this,  however,  defendant  had  no  knowledge.  This  bill 
defendant  paid,  after  his  son  had  corrected  it  by  striking  out 
some  small  items  of  lumber  which  had  been  procured  by  T.  G. 
for  his  own  use.  The  amount  of  these  items  was  subsequently 
paid  to  plain ti£b  by  T.  C,  who  thereafter  procured  for  his 
own  nse,  but  upon  defendant's  account,  the  bill  in  question. 
Held^  that  as  T.  C.  never  had  any  authority  to  purchase  on 
defendant's  account,  and  as  defendant  had  not  knowingly 
ratified  any  such  purchase,  he  was  not  liable. 

J  no,  E.  Parsons  for  the  appellant. 

Anikony  Barrett  for  the  respondents^ 

Reynolds,  C,  reads  for  reversal. 
All  concur. 
Judgment  reversed. 


John   A.   Meebtft,   Appellant,   v.  Walteb  Bbioos, 

Respondent. 

//  9eem9^  that  under  a  general  denial  in  an  answer  in  an  action  for  goods  sold 
and  delivered,  the  defendant  is  entitled  to  show  that  he  dealt  with  plain- 
tiff as  agent  for  another,  whose  name  was  disclosed,  and  to  whom  the 
credit  was  given. 

(Argued  January  8, 1874 ;  decided  May  term,  1874.) 

This  was  an  action  to  recover  the  price  of  some  cattle 
alleged  to  have  been  sold  and  delivered  by  plaintiff  to  defend- 
ant. 

The  answer  was  a  general  denial.  Upon  the  trial,  defend- 
ant gave  evidence  tending  to  show  that  he  purchased 
the  cattle,  as  a  cattle-broker,  for  one  Hall,  and  upon  his  credit, 
plaintiff  knowing  of  the  agency.  Hdd^  that  the  defence  was 
admissible  under  the  answer ;  also,  that  the  objection  could 
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not  be  raised  upon  appeal,  as  it  was  in  no  form  made  upon 
the  trial. 

Defendant,  as  a  witness  in  his  own  behalf,  was  asked  this 
question :  "  State  on  whose  credit  the  cattle  were  bought  ?'' 
This  was  objected  to  generally,  no  ground  of  objection  beintr 
stated; the  objection  was  overruled,  and  witness  anewereJ, 
that  he  bought  them  upon  Mr.  Hall's  credit.  Held^  that  the 
question  was  incompetent,  as  it  called  for  the  witness'  con- 
clusion or  opinion;  but  that  the  objection  was  insufficient  to 
make  the  exception  available. 

/9.  11.  Thayer  for  the  appellant. 

TonUinsony  Wiiisor  cfe  Ma/rsh  for  the  respondent. 

Earl,  C,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


James  Johnston,  Respondent,  v.  Chester  Catlin,  Appellant. 

Where,  in  an  action  to  recover  unliquidated  damages,  defendant  serves  an 
offer  of  judgment  under  section  885  of  the  Code,  in  determimng  whether 
the  judgment  obtained  is  more  favorable  than  that  offered,  interest  can- 
not be  added  to  the  sum  offered.  Defendant  cannot,  by  offering  a  sum 
less  than  plaintiff  is  entitled  to,  and  then  by  persisting  in  his  defenj»«* 
and  postponing  a  recovery  until  that  sum,  with  the  interest  added  to  it, 
exceeds  the  recovery,  obtain  the  benefits  of  that  section  as  to  costs. 

(Argued  January  8,  1874;  decided  May  term,  1874.) 

This  was  an  action  to  recover  for  services  rendered. 
Defendant,  before  trial,  served  an  offisr  to  let  judgment  be 
entered  for  $105,  which  was  not  accepted.  The  case  was 
tried  by  a  referee,  who,  six  months  less  one  day  after  the 
offer,  reported  in  favor  of  plaintiff  for  $106  damages,  he  con- 
sidering the  same  as  unliquidated. 

Plaintiffs  costs  were  taxed  as  if  no  offer  had  been  made. 
On  motion,  at  Special  Term,  costs  were  ordered  to  be 
readjusted,  disallowing  costs  to  plaintiff  and  allowing  costs  to 
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defendant  accruing  after  the  oflfer.  This  order  was  reversed 
at  General  Term.  Hdd^  as  above.  (See  Piles  v.  Johnson^ 
47  N.  Y.,  1.) 

E,  M.  IloWrooh  for  the  appellant. 

B.  Vary  for  the  respondent. 

Gbat,  C,  reads  for  affirmance. 
All  concur. 
Order  affirmed. 


Elizabeth  Kino,  Appellant,  v,  James  O'Brien,  Sheriff,  etc.. 

Respondent. 

(Ar^ed  January  0,  1874;  decided  May  term,  1874.) 

Sa7?itiel  Hand  for  the  appellant. 

A.  J.  Vanderpod  for  the  respondent. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 


Eri  D.  Pond,  Appellant,  v,  John  H.  Clark  et  ah, 

Respondents. 

(Submitted  January  9,  1874;  decided  May  term,  1874.) 

This  action  was  brought  against  defendants  aa  common 
carriers,  to  recover  damages  for  the  non-delivery  of  freight 
intrusted  to  them  for  transportation  from  New  York  to 
Washington.  The  defence  was,  that  defendants  acted  simply 
as  agents  for  the  owners  of  the  steamship  on  board  which 
the  freight  was  received.  The  question  was  one  of  fact 
merely.  The  court  held^  that  it  did  not  appear  from  the  evi- 
dence that  the  agency  was  disclosed,  and  it  warranted  the 
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conclusion  that  plaintiff  treated  and  n^otiated  with  defend- 
ants as  principals,  and  that  they  were  rightly  held  liable  by 
the  trial  court. 

Z,  A,  Brighomh  for  the  appellant. 

John  E.  Parsons  for  the  respondents. 

LoTT,  Oh.  C,  reads  for  reversal. 
All  concur. 

Judgment  of  the  General  Term  of  the  New  York  Com- 
mon Fleas  reversed,  and  that  of  the  Marine  Court  affirmed. 


Mabt  H.  Powers,  Respondent,  v.  Jacob  S.  Jackson  et  al., 

Appellants. 

(Argued  January  9, 1874;  decided  May  term,  1874.) 

This  was  an  action  for  partition  ;  the  only  question  was  as 
to  the  right  of  dower  of  the  wife,  co-defendant.  The  facte 
are  substantially  the  same  as  in  House  v.  Jackson  (50  N.  Y.. 
161),  save  that  there  the  claimant  of  the  dower  right  was  a 
widow.  The  defendants  intermarried  before  the  rendition  of 
the  judgment  under  which  the  plaintiff  claimed  title.  The 
judgment  below  gave  the  wife  an  inchoate  dower  right  in 
one-eleventh  of  the  land  in  suit.  Decided  upon  authority  of 
House  V.  Jackson  (supra), 

Everett  P,  Wheder  for  the  appellants. 

D.  P,  Bama/rd  for  the  respondent. 

DwiGHT,  C,  reads  for  affirmance  of  judgment  as  to  defend- 
ant Jacob  S.  Jackson,  and  for  reversal  as  to  defendant  Chris- 
tiana Jackson,  and  for  judgment  awarding  her  an  inchoate 
right  of  dower  in  the  whole  of  the  premises. 

All  concur. 

Judgment  accordingly. 
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Mast  H.  Powebs,  Respondent,  v.  Pabmenus  Jaokson  and 

Wife,  Appellants. 

Thbodobe  W.  Shbbidan,  Respondent,  v.  Pabmenus  Jackson 

and  Wife,  Appellants. 

Thbodobe  W,  Sheeidan,  Respondent,  v.  Jacob  S.  Jackson 

and  Wife,  Appellants. 

These  cases  presented  the  same  qaestions  and  were  argued 
and  decided  with  Powers  v.  Jackson  (supra). 


IsBAEi'    McDanolds,    Respondent,    v.  Gbobge    P.   Trrus, 

Appellant. 

(Argued  January  9, 1874 ;  decided  May  term,  1874.) 

The  only  qaestions  of  importance  presented  in  this  case 
were  those  of  fact,  upon  which  the  court  held  that  there  was 
evidence  to  sustain  the  findings  and  they  could  not  be 
reviewed. 

J.  A.  Christie  for  the  appellant, 

TT.  Z.  DaUey  for  the  respondent. 

Reynolds,  C,  reads  for  affirmance. 
All  concur ;  Gray,  C,  not  sitting. 
Judgment  affirmed. 


Thsodobe  W,  Shebidan,  Respondent,  v.  Joseph  Worth, 

Appellant. 

This  case  presented  the  same  questions,  and  was  argued  and 
decided  with  House  v.  McCormick  {ante,  p.  310). 
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Daniel    G.  Baoon  et  al.,   Respondents,  v.  Wikthteop  W. 

GiLMAN,  Appellant. 

It  seemSy  the  true  test  to  determine  whether  a  contract  of  sale  of  goods  is  eseca- 
tory  or  executed  is  tlie  intent  of  the  parties.  Whenever  it  is  indicated, 
by  express  terms  or  by  necessary  implication,  that  such  an  act  as  weigh- 
ing or  separation  from  other  articles  is  to  precede  the  vesting  of  the 
title  in  the  vendee  the  sale  will  be  executory  until  the  act  is  performed, 
but  if  there  is  no  such  intent  the  sale  may  be  executed,  although  the 
act  still  remains  to  be  done. 

(Argued  January  12,  1874 ;  decided  May  term,  1874) 

This  was  an  action  for  goods  sold  and  delivered. 

On  the  19tli  February,  1859,  the  plaintiflFs  contracted  with 
defendant  for  the  sale  of  a  quantitj^  of  hides  then  in  store  in 
New  York.  A  bought  and  sold  note  was  executed,  stating 
the  sale  of  4,04:5  hides  "  no  allowance  except  for  sea-damaged, 
price  twelve  cents  per  pound  cash."  Plaintiffs  delivered  to 
defendant  an  order  for  the  hides ;  upon  it  1,867  sound  hides 
and  ninety-eight  seardamaged  were  delivered  on  the  twenty- 
eighth  Februarj'^,  and  on  March  fourth  defendant  paid  $2,500 
on  account;  and  thereafter,  during  the  same  months,  the 
balance  of  the  hides  in  bales  were  weighed  and  delivered. 
These  bales  were  not  opened  by  defendant  until  April  twenty- 
second,  when  he  claimed  that  1,309  were  sea-damaged.  This 
action  was  commenced  May  fourth,  four  days  after  defend- 
ant notified  plaintiffs  that  unless  they  took  away  the  hides 
claimed  to  be  sea-damaged,  they  would  be  sold  on  their 
account.  Defendant  claimed  that  the  sea-damaged  hides 
were  excepted  from  the  sale,  and  until  they  were  separated 
the  hides  sold  were  not  identified  and  the  title  did  not  pass, 
and  that  the  action  was  prematurely  brought.  The  referee 
found  that  but  130  of  the  hides  were  sea-damaged,  and  as  a 
conclusion  of  law,  that  the  intent  of  the  parties  as  evidenced 
by  the  contract  was  to  pass  the  title  to  all,  with  a  deduction 
from  the  price  for  the  sea-damaged ;  that  the  title  did  so 
pass  and  that  the  action  was  not  prematurely  brought, 
although  commenced  before  the  precise  number  of  sea-dam- 
aged hides  was  ascertained.    Heldy  no  error ;  that  the  word 


CAUSES  NOT  REPORTED  IN  FULL.  657 

"  allowance  "  simply  meant  a  deduction  on  the  price  for  sea- 
damaged,  and  the  whole  expression  was  used  to  exclude  all 
claims  for  deductions  based  on  any  other  grounds ;  that  assum- 
ing the  contract  was  executory,  it  became  executed  as  soon  as 
the  weighing  took  place,  and  that  the  title  having  passed 
the  action  was  not  prematurely  brought,  as  the  number  of 
sea-damaged  hides  was  a  subject  of  controversy  and  could 
only  be  determined  by  action.  But  that,  even  if  the  sea- 
damaged  hides  were  excepted,  the  title  to  the  others  passed 
as  the  two  classes  of  hides  were  capable  of  identification  and 
separation,  and  were  as  completely  distinguished  in  point  of 
law  as  though  in  separate  bales.  The  court  laid  down  the 
rule  in  such  cases  as  above. 

Chwrles  H.  Glover  for  the  appellant. 

Joseph  H.  Choate  for  the  respondents. 

DwiGHT,  C,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


BuEL    B.   CiLRPENTEB,     Respondent,    t?.    Hugh     Hai^st, 

Appellant. 

(Argued  January  13, 1874;  decided  May  term,  1874.) 

This  was  an  action  for  malicious  prosecution  in  causing  the 
arrest  of  plaintiff  for  assault  and  battery. 

The  difficulty  grew  out  of  a  dispute  about  some  stone  which 
plaintiff  claimed  he  had  drawn  for  a  line  fence  between  him  and 
defendant,  which  were  deposited  on  defendant's  land  near  the 
line.  After  showing  his  arrest  and  discharge,  plaintiff  testi- 
fied that  at  the  time  of  the  alleged  assault,  for  which  he  was 
arrested,  defendant,  in  fact,  committed  upon  him  an  aggra- 
vated and  unprovoked  assault  and  battery. 
SicKELs — Vol.  XIL        83 
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Upon  plaintiff's  cross-examination,  he  was  asked  by 
defendant's  counsel  if  he  had  ever  had  a  fight,  before 
the  one  in  question,  with  defendant  He  Answered  he 
had  had  a  di£Sculty.  Defendant's  counsel  then  offered  to 
show  that  plaintiff  had  had  a  fight  before  and  remained 
hostile,  and  had  made  a  boast  that  he  had  whipped  defend- 
dant  once,  and  would  do  it  again.  The  evidence  was 
excluded,  the  court  stating  that  defendant  could  show 
that  there  had  been  a  previous  difficulty,  and  that  plain- 
tiff was  unfriendly,  but  that  he  would  not  allow  any 
inquiry  into  the  nature  of  the  previous  difficulty,  and  defend- 
ant excepted.  Thereafter,  defendant  gave  evidence  tending 
to  show  that  plaintiff  committed  upon  him  the  first  assault 
and  that  ho  acted  in  self  defence.  Heldy  that  if  the  excluded 
evidence  had  been  offered  after  defendant's  evidence  that 
plaintiff  was  the  aggressor  had  been  given,  as  tending  to 
confirm  that  evidence,  the  exclusion  of  it  would  have  been 
error  \Murphy  v.  Dart^  42  How.  Pr.,  31 ;  Dolan  v.  Fagan, 
63  Barb.,  73  ;  Jewett  v.  Banning,  21  N .  Y.,  27 ;  Stokes  v. 
People,  53  id.,  164) ;  but  as  no  such  evidence  had  been  given 
at  the  time,  and  as  the  excluded  evidence  alone  would  not 
liave  tended  to  show  that  plaintiff  was  the  aggressor,  and  as 
no  statement  was  made  at  the  time  of  the  offer  as  to  the 
object  of  the  evidence,  the  court  had  the  right  to  suppose  it 
was  only  offered  to  affect  the  credit  of  the  witness,  by  showing 
bad  conduct  or  infamous  character,  and  in  that  aspect  it  was 
in  its  discretion  to  exclude  it.  {(h7*ning  v.  Coming^  6  N.  T., 
97 ;  Oreat  Western  Turnpike  Co.  v.  Loomis,  32  id.,  127.) 

The  defendant  asked  the  court  to  charge  that  plaintiff  had 
no  right  to  take  the  stones  from  defendant's  land  after  being 
directed  not  to  do  so;  this  the  court  declined  to  do.  Ildd, 
no  error.  Ist.  It  was  not  clear  defendant  did  not  have  this 
right,  as  he  had  the  right  to  go  upon  defendant's  land,  if 
necessary,  in  building  the  line  fence,  doing  no  unnecessary 
damage.  2d.  That  it  was  entirely  immaterial,  as  it  appeared, 
by  defendant's  own  testimony,  that,  it  was  not  untO  after 
plaintiff  desisted  and  went  upon  his  own  land  that  the  affray 
occurred. 
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Amasa  J.  Parker  for  the  appellant. 

Wm.  Sparger  for  the  respondent. 

Eabl,  C,  reads  for  afSrmance. 
All  concur. 
Judgment  affirmed. 


Geobgb  Gbaheb,  Bespondent,  v.  Eli  as  Metz  et  aL, 

Appellants. 

*  (Submitted  January  12, 1874;  decided  May  term,  1874.) 

This  action  was  brought  to  recover  damages  for  alleged 
breach  of  an  agreement,  under  and  by  which  defendant  sold 
and  plaintiff  purchased  the  property  of  the  former,  used  in 
carrying  on  the  business  of  a  shirt  and  collar  manufactory. 

In  consideration  of  the  purchase,  defendants  agreed  to  fur- 
nish plaintiff  orders  for  goods  to  be  manufactured  by  him, 
within  a  year,  to  the  amount  of  $30,000,  defendants  to  furnish 
the  materials,  upon  a  credit  of  thirty  days,  and  to  pay  "  ten  per 
cent  beyond  the  cost  of  materials  and  all  expenses  of  manu- 
facture, including  government  tax."  Defendants  gave  some 
orders  under  the  contract ;  the  goods  ordered  were  manufac- 
tured and  delivered.  Objections  were  made  by  defendants  as 
to  the  laundrying  of  some  of  them ;  they  were  returned  to 
plaintiff  who  relaundried  and  again  delivered  them,  and  sub- 
sequently plaintiff  received  further  orders  which  were  filled 
by  him.  Defendants  only  delivered  orders  during  the  year 
to  the  amount  of  $3,171.57.  Plaintiff  showed  an  ability  and 
readiness  to  fulfill  the  contract  on  his  part,  and  sought  to 
recover  the  percentage  on  the  deficiency.  After  the  contract 
was  made,  plaintiff  took  one  Massey  into  business  with  him, 
he  to  share  in  the  profits ;  this  was  known  to  defendants,  who 
subsequently  sent  orders.  The  court  charged  the  jury,  in 
substance,  that  although  plaintiff  had  failed  to  properly 
laundry  some  of  the  goods,  if  they  were  on  that  account  con- 
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demned  and  returned,  relaundried,  sent  back  and  accepted, 
that  was  an  acceptance  under  the  contract.  Defendants' 
counsel  asked  the  court  to  charge,  that  if  the  goods  were 
improperly  manufactured  and  not  delivered  in  proper  time, 
defendants  were  entitled  to  a  verdict ;  also,  that  if  they  did 
not  assent  to  the  partnership  with  Massey,  defendants  were 
not  bound  to  fulfill  the  contract.  The  court  declined  so  to 
charge.  Hdd^  no  error ;  that  the  imperfection  in  the  goods 
and  the  failure  to  deliver  in  time  in  consequence,  was  not, 
when  the  imperfection  was  remedied,  and  after  goods  bad 
been  subsequently  ordered  and  delivered,  to  be  considered 
a  forfeiture  of  plaintifiPs  rights  under  the  contract,  and  did 
not  deprive  him  of  his  claim  for  damages,  abating  there- 
from such  damages  as  defendants  sustained,  if  any,  by  reason 
of  plainti;firs  failure  to  deliver  in  time ;  that  defendants  had 
no  right  to  complain  of  the  arrangement  with  Massey,  as 
it  mattered  not  to  defendants  what  instrumentalities  plain- 
tifi  used  to  perform  his  contract,  or  how  he  compensated 
those  assisting,  providing  the  conti*act  was  well  performed. 
The  court  also  charged,  that  plaintiff  was  entitled  to  recover, 
as  damages,  the  percentage  specified  on  the  amount  the  orders 
fell  short  of  $30,000,  but  that  the  ten  per  cent  which  the 
plaintiff  was  to  receive  was  to  be  included  as  part  of  the 
expense  of  manufacturing,  thus  reducing  the  percentage  tea 
per  cent  thereon.  Hddj  that  there  was  no  error  prejudicial 
to  defendants'  rights  in  the  rule  of  damages  thus  laid  down. 

S.  W.  Bosendale  for  the  appellants. 

12.  A.  ParmerUer  for  the  respondent. 

Gray,  C,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 
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Heney  W.  Sage  et  al.,  Respondents,  v,  Henry  Volkeniwo, 

Appellant. 

(Argued  January  18, 1874;  decided  May  term,  1874.) 

This  was  an  action  npon  a  promissory  note ;  the  defence 
was  that,  by  mistake,  the  note  was  given  for  too  much. 

Defendant  having  become  embarrassed,  in  consequence  of  the 
destruction  of  his  premises  by  fire,  procured  from  his  credi- 
tor, among  whoip  was  plaintiif,  an  agreement  to  extend  the 
time  of  payment  of  their  respective  claims — one-half  eight 
months,  one-half  sixteen  months  ;  plaintiffs  to  give  their  notes 
in  accordance  with  such  agreement.  Nothing  was  contained 
therein  as  to  interest.  Plaintiffs  presented  to  defendant  two 
notes,  in  which  the  interest  was  added  to  the  principal ;  these 
were  signed  by  the  latter,  and  one  of  which  is  the  note  in 
suit.  One  of  the  plaintiffs  testified,  in  substance,  that  when 
the  agreement  was  executed,  defendant  insisted  that  it  should 
specify  that  lie  was  not  to  pay  interest,  to  which  he  objected  ; 
and  that  defendant  then  agreed  to  pay  interest,  and  that 
thereupon  he  drew  the  notes  including  interest.  The  court, 
without  considering  the  question  whether  the  agreement 
included  interest,  held^  that  as  it  appeared  there  was  no  mis- 
take in  fact  on  the  part  of  the  plaintiff,  the  defence  was  not 
sustained,  and  judgment  for  the  full  amount  of  the  note  was 
proper. 

Ndson  Smith  for  the  appellant. 

Samuel  Hand  for  the  respondents. 

Gray,  C,  reads  for  aflSrmance. 
All  concur. 
Judgment  affirmed. 
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Geobge  W.  Metcalf,  Bespondent,  v.  Josiah  H.  Baxeb, 

Appellant. 

A  claim  that  excessive  damages  have  been  allowed  is  properly  addressed 
to  the  discretion  of  the  court  below;  its  decision  thereon  is  not  reviewable 
here. 

In  an  action  by  a  physician  to  recover  damages  for  personal  in  juries  allied 
to  have  been  sustained  through  defendant's  negligence,  the  referee  found 
that  plaintiff  sustained  damages,  among  other  things,  *'for  necessaiy 
expenditures  for  medical  treatment  It  appeared  that  plaintiff  incurred 
no  expense  for  physician's  fees,  but  paid  for  medicine  prescribed  by  a 
physician.  Bleld^  that  this  fairly  came  under  the 'head  of  expenditures 
for  medical  treatment. 

Also,  TieUdy  that  loss  incurred  by  plaintiff  in  his  practice  was  a  Intimate 
grpund  for  awarding  damages. 

(Argued  January  13,  1874;  decided  May  term,  1874.) 

This  was  an  action  to  recover  damages  for  injuries  caused 
by  the  alleged  negligence  of  defendant's  servant. 

Plain tiflE  was  riding  in  a  buggy  upon  Fifth  avenue,  New 
York  city,  when  it  came  in  collision  with  a  baker's  cart 
belonging  to  defendant ;  the  buggy  was  overturned  and 
plaintiff  was  injured. 

The  referee  found  that  defendant's  servant  "  violently, 
negligently  and  carelessly "  drove  the  baker's  wagon  of 
defendant  against  the  plaintiff's  carriage,  etc.,  "  with  great 
force  and  violence,"  throwing  plaintiff  Tipon  the  pavement 
Defendant's  counsel  claimed  that  the  finding  was  to  the  effect 
that  the  act  of  the  servant  was  willful,  and  therefore  defend- 
ant was  not  liable.  Heldj  that  the  finding  did  not  import  a 
willful  act  but  simply  negligence ;  that  the  words  "  with  great 
force  and  violence "  and  "  violently "  were  used  only  to 
express  the  rapidity  of  driving  and  the  effect  of  the  concussion. 

Defendant  also  claimed  that  the  evidence  showed  contribu- 
tory negligence.  Heldy  that  the  evidence  was  such  as  to 
leave  this  a  question  of  fact  upon  which  the  finding  of  the 
referee  was  conclusive. 

Upon  the  question  of  damages,  heldj  as  above. 

Henry  C.  Defiiaon  for  the  appellant. 
Benjamin  Estea  for  the  respondent. 
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DwiGHT,  C,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


Solomon  G.   Woodbuff  et  al.,  Appellants,  v.  Peteb 

Valkntinb,  Respondent. 

(Argued  January  14,  1874 ;  decided  May  term,  1874.) 

This  appeal  was  upon  exceptions  to  findings  of  fact  solely. 
Held,  that  the  findings  complained  of  were  not  without  some 
evidence  to  sustain  them,  and  therefore  could  not  be  reviewed 
here. 

A.  B.  Crane  for  the  appellants. 

Sidney  S.  Harris  for  the  respondent. 

6bay,  C,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


Job  Tbaffabn  et  al.,  Respondents,  v.  John  Caby  et  al., 

Appellants. 

(Submitted  January  14, 1874;  decided  May  term,  1874.) 

The  principal  points  in  this  appeal  were  upon  exceptions 
to  findings  of  fact.  ITeldj  that  there  was  some  evidence  to 
sustain  them. 

Ahram  I,  Mereness  for  the  appellants. 

C.  D,  Adams  for  the  respondents. 

Reynolds  and  Eabl,  CC,  read  for  affirmance. 
All  concur. 
Judgment  affirmed. 
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EvsH  0.  Hawkins,  Respondent,  v.  Nathaotkl  B.  Palmes, 

Appellant. 

(Argued  January  9, 1874 ;  decided  May  term,  1874) 

This  was  an  action  to  recover  damages  for  alleged-  false 
representations  in  the  sale,  by  defendant  to  plaintiff,  of  certain 
shares  of  the  capital  stock  of  the  Neptune  Steamship  Com- 
pany. The  plaintiff  was,  at  the  time  of  his  purchase  of  the 
stock  in  question,  a  stockholder  in  the  company,  and  defend- 
ant was  a  director. 

At  a  meeting  of  the  board  of  directors  prior  to  the  pur- 
chase, reports  had  been  made  by  the  treasurer  and  secretary  of 
the  company  as  to  its  affairs,  then  supposed  to  be  correct. 
They  showed  a  surplus,  over  indebtedness  and  stock,  of 
$503,605.  Defendant  represented  the  company  to  be  in 
excellent  condition  and  doing  an  excellent  business ;  that  it 
was  proposed  to  consolidate  with  another  company ;  and  that 
assets  to  the  amount  of  the  surplus,  which  was  stated  as 
above,  were  to  be  turned  into  cash,  and  the  proceeds  dis- 
tributed among  the  stockholders.  The  assets  consisted,  in 
part,  of  shares  in  the  stock  of  another  steamboat  company. 
These,  defendant  stated,  parties  had  agreed  to  take  at  par. 
Upon  these  representations  plaintiff  purchased.  It  was  sub- 
sequently discovered  by  the  parties  that  the  treasurer  had 
made  a  mistake  in  his  statement  by  omitting  $119,216  of 
indebtedness.  When  this  was  discovered  defendant  voluntarily 
sent  to  plaintiff  his  check  for  the  difference  this  error  made  in 
the  value  of  the  stock  sold.  No  proof  was  given  showing  that 
defendant  knew,  or  had  reasons  for  believing,  any  of  his 
statement  to  be  untrue,  save  that  as  to  the  offer  for  the  stock 
owned  by  the  company.  Defendant  himself  testified  that  he 
never  knew  that  there  was  any  person  who  had  agreed  to 
take  such  stock,  or  any  part  of  it,  at  par,  but  that  he  con- 
sidered it  worth  par. 

Seld  (Reynolds,  C,  dissenting),  that  this  was  sufficient  to 
sustain  a  denial  of  a  motion  for  a  nonsuit. 

The  court  after  charging,  among  other  things,  substantially 
that  the  representation  must  not  only  be  false  but  must  have 
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been  made  with  intent  to  deceive,  and  if  the  person  making 
it  believed  its  trath  and  was  deceived  or  honestly  mistaken 
he  was  not  responsible,  submitted  to  the  jury  to  say  whether 
defendant,  as  a  director  looking  after  the  interests  of  the 
stockholders,  or  as  a  prudent  man  looking  after  his  own,  and 
having  the  means  of  ascertaining  whether  the  statements  of 
the  treasurer  were  true  or  not,  was  not  bound  to  ascertain  it. 
The  defendant  objected  ^'  to  so  much  of  the  charge  as  stated 
that  the  defendant  had  no  right  to  rely  upon  the  report  of 
the  secretary  and  treasurer  without  further  examination." 

Held  (Reynolds,  C,  dissenting),  that  the  exception  did  not 
meet  the  charge  or  point  out  the  precise  ground  of  objection 
and  was  insufficient  to  present  the  question  of  error  in  the 
charge. 

John  W.  Edmonds  for  the  appellant. 

Francis  N.  Bangs  for  the  respondent. 

DwiGHT,  C,  reads  for  affirmance. 

All  concur,  except  Reynolds,  C,  who  dissents  and  reads 
for  reversal. 

Judgment  affirmed. 


Fbanois  Townsend,   Respondent,    v.    Henky   Barqy, 

Appellant. 

In  an  action  to  recover  possession  of  personal  property  by  one  having  a 
special  interest  therein,  against  the  general  owner,  the  value  of  the 
property  as  found  should  not  exceed  the  value  of  the  special  interest. 

(Argued  January  14, 1874;  decided  May  term,  1874.) 

This  was  an  action  to  recover  possession  of  personal  prop- 
erty. The  property  claimed  was  taken  from  defendant  and 
delivered  to  plaintiff. 

The  referee  found,  in  substance,  that  on  the  11th  of  May, 

1870,  plaintiff  executed  and  delivered  to  defendant  his  note, 

by  which  he  promised  to  pay  defendant  sixty  days  after  date, 

$100,  in  hemlock  shingles,  at  four  dollars  per  thousand,  and, 
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as  collateral  eecarity,  executed  and  delivered  to  defendant 
a  chattel  mortgage,  apon  the  property  in  question.  The 
mortgage  contained  the  usual  clause  authorizing  the  mort- 
gagee to  take  possession  at  any  time  when  he  deemed  himself 
unsafe.  On  the  fourteenth  of  May  defendant  took  poesession 
of  the  property,  and  on  the  sixteenth  plaintiff  delivered 
25,000  shingles,  which  were  received  by  defendant,  and 
tendered  three  dollars  costs,  which  defendant  refused  to 
receive,  and  refused  to  deliver  up  the  property  on  demand. 
The  referee  found  the  value  of  the  property  $150,  and  that 
defendant  was  entitled  to  possession,  and  directed  judgment 
for  defendant  for  the  return  of  the  property  or  its  value. 

Evidence  was  given  on  the  trial  tending  to  show  that  the 
agreement  between  the  parties  was  that  the  shingles  were  to 
be  three  dollars  per  thousand,  and  that  by  the  fraud  of  plain- 
tiff four  dollars  was  inserted  in  the  contract ;  that  after  the 
defendant  seized  the  property  he  charged  the  plaintiff  with 
the  fraud,  and  refused  to  give  up  the  property  unless  he 
would  rectify  the  fraud ;  that  plaintiff  then  agreed  that  he 
would  deliver  33,333  shingles  by  the  next  Wednesday  morn- 
ing and  pay  five  dollars  costs,  and  that  defendant  might 
retain  the  possession  of  the  property  to  secure  the  perform- 
ance of  this  agreement;  that  afterward  plaintiff  delivered 
25,000  and  tendered  three  dollars  costs  and  demanded  the 
property;  and  on  Wednesday  morning  took  the  property, 
under  and  by  the  proceedings  in  this  action.  HelcL,  that 
while  upon  the  specific  facts,  as  found  by  the  referee,  the 
judgment  should  have  been  for  plaintiff,  yet,  that  in  support 
of  the  judgment  it  might  be  assumed  that  the  referee  found 
the  facts  said  evidence  tended  to  prove ;  and  as  they  were 
not  inconsistent  with  the  facts  found  they  might  be  included 
in  the  general  finding,  that  defendant  was  entitled  to 
possession. 

It  was  urged  by  plaintiff's  counsel  that  this  verbal  mortgage 
or  pledge,  not  being  set  up  in  the  answer,  could  not  be  con- 
sidered. Hddj  that  as  it  was  proved  without  objection,  the 
answer  must  be  deemed  sufficient. 

But  Jield^  that  findings  as  to  the  value  of  the  property 
should  have  been  limited  to  the  value  of  defendant's  inter- 
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est;  and  he  having  received  seventy-five  dollars  ^orth  of 
shingles,  the  amount  remaining  due  on  the  contract,  twenty- 
five  dollars,  with  five  dollars  costs  and  the  interest  thereon  to 
the  time  the  judgment  was  rendered,  in  all  l|31.52,  was 
the  value  as  it  should  have  been  inserted  in  the  judgment. 

Amaaa  J.  Parker  for  the  appellant. 

Hudson  AnsUy  foe  the  respondent. 

• 

Eabl,  C,  reads  for  reversal  and  new  trial,  unless  defendant 
will  modify  the  judgment  so  the  same  will  award  him  for  the 
value  of  the  property,  in  case  return  cannot  be  had,  the  sum 
of  $31.52;  in  which  case,  judgment  affirmed,  as  modified 

All  concur. 

Judgment  accordingly. 


Chables  Tubnbb,  Respondent,  v.  William  S.  Ssb,  Appellant. 

(Argued  January  14, 1874 ;  decided  May  term,  1874.) 

This  was  an  action  to  recover  for  goods  alleged  to  have 
been  sold  to  defendant  by  plaintiff.  The  principal  question 
was,  whether  one  Mapes,  who  made  the  purchases,  acted  for 
himself,  or  as  agent  for  defendant.  The  testimony  of  the 
parties  confiicted  on  this  point. 

Plaintiff  was  allowed  to  prove,  under  objection,  that  in  a 
schedule  of  his  liabilities  made  by  Mapes  in  bankruptcy 
proceedings  against  him  the  name  of  plaintiff  did  not 
appear.  Heldy  error ;  and  that  it  did  not  appear  the  error 
was  harmless. 

Samuel  Hand  for  the  appellant. 

Wm,  W,  NUea  for  the  respondent. 

Gbay,  C,  reads  for  reversal. 
All  concur. 
Judgment  reversed. 
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Samuel    Knapp,     Eespondent,    v.    Mebtillo    Wasxeb, 

Appellant. 

For  the  purpose  of  explaining  a  written  instrument,  extrinsic  evidence  of 
all  the  circumstances  surrounding  the  author  of  the  instrument,  the 
knowledge  of  which  can,  in  any  way,  be  made  ancUlaiy  to  the  right 
interpretation  thereof,  is  admissible. 

(Argued  January  15,  1874;  decided  May  term,  1874.) 

This  was  an  action  to  recover  for  work  and  labor.  The 
answer  set  up  a  counter-claim  for  support  and  maintenance, 
and  also  a  contract  under  which,  it  was  claimed,  no  charge 
was  to  be  made  for  such  work  and  labor,  but  it  was  to  go  iu 
payment  of  plaintiff 's  support,  and  supplies  furnished  him. 

The  wife  of  defendant  was  plaintiff's  sister ;  plaintiff  had 
formerly  lived  in  defendant's  family.  He  went  west  and 
remained  several  years ;  returning  in  1868,  he  went  to  work 
for  defendant,  living  in  his  family.  In  1860,  the  contract  .in 
question  was  executed  between  plaintiff  of  the  one  part,  and 
defendant  and  his  wife  of  the  other,  in  and  by  which  plain- 
tiff, in  consideration  of  love  and  affection  and  of  servioes 
and  supplies  theretofore  furnished,  and  of  the  covenants 
therein,  transferred  to  defendant's  wife  all  his  right  and  inter- 
est in  the  estate  of  his  deceased  father.  They  agreed  to 
"  furnish  and  provide  him  with  such  support  and  supplies  as 
may  be  necessary  for  his  reasonable  and  decent  maintenance 
and  comfort,  whenever  he  may  need  such  support,  in  addUion 
to  the  proceeds  of  his  labor  ^  so  long  as  he  shall  live,  provided, 
however,  that  the  supplies  and  maintenance  furnished, 
*  *  *  together  with  such  supplies  and  maintenance  as 
may  have  been  heretofore  furnished,  *  *  *  shall  not 
exceed  in  value  the  amount  which  shall  have  been  received '' 
by  and  under  the  transfer  therein.  The  case  turned  upon 
the  construction  of  this  clause.  The  theory  of  the  defendant 
was,  that  the  plaintiff  was  of  weak  mind  and  unable  to  earn 
wages  as  an  ordinary  working  man. 

Plaintiff  offered  in  evidence  various  letters,  written  to 
him  by  defendant  and  members  of  the  family  of  the  latter, 
with  his  knowledge,  containing  advice  to  him  to  save  and 
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lay  np  what  he  could  out  of  his  wages,  and  that  he  could 
do  better  to  return  and  hire  out  there  than  in  the  west. 
These  letters  were  objected  to  as  immaterial.  Ildd'^  that 
they  were  proper  to  be  considered  as  shedding  light  upon 
the  agreement,  the  court  laying  down  the  general  rule  as 
above  stated  ;  and  the  court  held^  under  all  the  circumstances 
of  the  case,  the  correct  interpretation  of  the  contract  was, 
that  defendant  and  his  wife  were  to  pay  for  the  interest  trans- 
ferred in  past  and  future  services  until  the  amount  received 
was  fully  made  up,  or  until  plaintifi's  death,  reserving  to  him 
his  claim  for  the  proceeds  (i.  «.,  the  value)  of  his  labor,  for 
which  he  had  a  right  of  action. 

Amasa  J.  Parker  for  the  appellant 
jEI  G.  Laph/x/m  for  the  respondent. 

DwiGHT,  C,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


^^  mn      IMQ 

Henby  Gbubb,  Respondent,  v.  John  F.  Schultheiss  et  al.,      lao  668 

Appellants. 

(Submitted  January  15,  1874;  decided  May  term,  1874.) 

This  was  an  action  to  enforce  a  mechanic's  lien.  The  only 
questions  were,  as  to  the  performance  of  plain tifiPs  contract. 

He  contracted  to  build  a  large  hall  for  defendants,  accord- 
ing to  plans  and  specifications,  and  "  according  to  the  direc- 
tions and  the  entire  satisfaction"  of  the  architects;  the 
work  to  be  completed  by  the  first  of  June,  the  plaintiff  to 
forfeit  fifty  dollars  for  every  day  thereafter  until  its  comple- 
tion. If  the  work  was  not  prosecuted  to  the  satisfaction  of 
the  architects  they  were  authorized  to  engage  additional  labor. 
The  work  was  not  completed  until  the  latter  part  of  June, 
and  defendants  claimed  it  was  not  done  according  to  contract. 
It  appeared  the  work  was  done  according  to  the  architects' 
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directions  and  to  their  entire  satisfaction.  The  referee  foand 
it  was  done  according  to  the  contract  and  to  the  satisfaction 
of  the  architects,  and  that  the  delay  was  caused  by  defend- 
ants, and  gave  judgment  for  the  amount  of  plaintiff's  claim. 
Hdd^  that  the  work  having  been  done  under  the  direction, 
and  to  the  satisfaction  of  the  architects,  that  was  a  sufficient 
compliance  with  the  contract  {Smith  v.  Brady^  17  K.  Y., 
173 ;  Stewart  v.  Ketdtas,  36  id.,  388 ;  Wyckoff  v.  Meyers. 
44  id.,  143) ;  and  that,  as  there  was  some  evidence  to  sup- 
port the  finding  that  the  delay  was  occasioned  by  defend- 
ants, plaintiff  could  not  be  held  liable  for  the  damage  occa- 
sioned thereby.  {Jones  v.  Jvdd^  4  N.  Y.,  412 ;  Young  v. 
Hunter,  6  id.,  204 ;  McConihe  v.  N.  T.  amd  E.  R.  R.  Co.,  20 
id.,  495  ;  Moses  v.  Bierling,  31  id.,  462 ;  Butler  v.  Tucker, 
24  Wend.,  447.) 

Oeo.  W.  Miller  for  the  appellants. 

Sackett  cfe  Lang  for  the  respondent. 

Earl,  C,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


Robert  C.  WnriE,  Eespondent,  v.  Andrew   McLbah, 

Appellant. 

The  extent  to  which  the  crosB-examination  of  a  witness  may  be  carried 
is  within  the  discretion  of  the  court  to  control,  subject  to  correction  on 
appeal  in  case  of  plain  abuse  of  that  discretion. 

(Argued  January  16,  1874;  decided  May  term,  1874.) 

This  was  an  action  to  recover  possession  of  personal  property, 
the  title  to  which  was  in  dispute  between  the  parties.  Upon 
the  trial  plaintiff  was  sworn  as  a  witness  in  his  own  behalf. 
He  Was  subjected  to  a  protracted  cross-examination,  and  wide 
latitude  given  to  defendan(,'6  counsel.  After  a  re-direct- 
examination    there   was  an    extended    re-cross^xamination. 
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The  witness  testified   that  he    gave  the   money  to  make 
payments    for    certain    articles    claimed,    among   others    a 
pair   of   curtains;    on    the   re-cross-examination,  after    the 
defendant's  counsel  had  been  allowed  to  ask  ten  questions 
on    the  subject   of  the   curtains,  the  judge  stated  to  him, 
*'you  have  exhausted  the  witness;  you  will  never  stop  it, 
unless  I  stop  it,"  and  upon  the  counsel  persisting  in  asking 
other  questions  in  reference  to  the  curtains,  the  judge  directed 
the  witness  to  leave  the  stand.     The  counsel  objected  thathe 
had  not  finished  the  crossrexamination ;  the  judge  stated  that 
he  considered  the  cross-examination  exhausted  and  would 
close  it,  to  which  the  counsel  excepted.    Rdd>^  that  the  court 
had  discretionary  power  to  control  the  cross-examination  with 
which  this  court  will  not  interfere,  unless  theie  is  a  plain 
abuse  of  the  discretion.    (1  Greenl.  on  Ev.  [Redfield's  ed.], 
§  466 ;  Tyler  on  Ev.,  §  1291 ;  Gommonwe^th  v.  Sachett^  22 
Pick.,  394;  Turnpike  v.   Loomia^   32  N.  Y.,  127;  Greton 
V.  Smith,   33  id.,  250 ;   Bea  v.    Merrian,  17  Wall.,  532 ; 
Middleton  v.   Bamed,  4  Exch.,    243.)     In   this  case   the 
discretion  was  not  abused,  as  the  fair  interpretation  of  the  act 
of  the  judge  was,  that  he  intended  to  close  the  examination  on 
the  particular  point,  as  to  which  the  witness  was  being  asked. 
The  deposition  of  one  Sheridan  was   read   on   behalf  of 
defendant.     Plaintiff  called  six  witnesses  who  swore  Sheri- 
dan's character  was  bad,  and  they  would  not  believe  hira 
under  oath.    No  witnesses  were  called  to  sustain  him.    In 
his  charge  to  the  jury,  the  judge  stated,  in  substance,  that  if 
they  found  that  Sheridan  was  impeached,  they  could  give  no 
consideration  to  his  testimony,  "  it  is  to  go  out  of  the  case  as 
that  of  a  man  not  to  be  bfelieved  on  his  oath,  because  every 
•  man  who  comes  into  a  court  of  justice  has  the  right  to  have  his 
issues  and  his  rights  determined  by  credible  evidence."     In  a 
subsequent  part  of  the  charge  he  added,  "  if  in  any  part  of 
Mr.  Sheridan's  testimony  you  find  him  confirmed  and  sup- 
ported by  other  evidence  in   the  case,  then   you  shall  con- 
sider his  evidence  in  its  connection."     Defendant's  counsel 
excepted  generally  to  that  portion  of  the  charge  relating  to 
the  impeachment.     Held,  that*  the  meaning  of  the  charge 
was,  that  if  the  jury  found,  from  the  testimony,  that  Sheridan 
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was  not  worthy  of  belief,  his  testimony  should  be  disregarded 
when  not  confirmed ;  that  he  did  not  intend  to  exclude  the 
testimony  from  consideration,  but  that  it  was  to  be  con- 
sidered in  connection  with  the  other  testimony;  that  it 
was  one  of  those  cases  of  unguarded  expressions  where  the 
attention  of  the  court  should  have  been  called  specially  to  the 
phraseology  used,  by  a  special  exception,  and  that  as  some 
portions  of  the  charge  upon  the  subject  were  plainly  correct 
the  general  exception  was  insufficient,  and  the  objection  could 
not  be  entertained. 

L,  S.  Chatfield  for  the  appellant. 

D.  McMahon  for  the  respondent. 

DwiGHT,  C,  reads  for  affirmance. 
AU  concur. 
Judgment  affirmed. 


John    Butleb,    Respondent,    v.  Michael    Hallinak, 

Appellant. 

(Argued  January  16,  1874;  decided  May  term,  1874.) 

This  was  an  action  to  recover  a  balance  allied  to  be  due 
for  work  and  labor.  The  only  questions  presented  were 
upon  the  referee's  findings  of  fact. 

Henry  Hagner  for  the  appellant. 

Anthony  Barret  for  the  respondent. 

Gbay,  C,  reads  for  affirmance 
All  concur. 
Judgment  affirmed. 
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Edwasd  L.  Mbbbifixld,  Respondent,  v.  Jaoob  D.  Woodruff, 

Appellant. 

(Aigaed  January  16, 1874;  decided  May  tenn,  1874) 

This  was  an  action  to  reform  a  contract,  on  the  ground  of 
mistake,  and  to  enforce  it  as  corrected. 

The  decision  of  the  trial  court  was,  in  effect,  that  a 
mistake  was  made  in  some  of  the  particulars  claimed  by 
plaintiff,  and  enforced  the  contract  as  thus  corrected.  Jlddj 
that  there  was  evidence  to  sustain  the  findings,  and  that 
defendant  could  not  complain  that  plaintiff  had  judgment 
for  less  than  what  he  claimed. 

Henry  Woodruff  for  the  appellant. 

A.  S.  Dyett  for  the  respondent. 

Reynolds,  0.,  reads  for  affirmance. 
All  concur. 
Jndgment  affirmed. 


57    Wrf 

Wnj^iAK  J.  Stokes,  Respondent,  v.  Jbbemiah  Johnson,  Jr.,       IUL.^L, 

*    1      A         n      *  57b678 

et  al..  Appellants.  ^49    2i| 
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Where  testimony  is  giyen  withoat  objection,  which,  npon  cross-ezami-  154  806 

nation,  appears  to  be  clearly  immaterial,  it  is  within  the  discretion  of 

the  court  to  strike  it  out  on  motion. 

Where  a  vendee  seeks  to  rescind  a  contract  for  the  sale  of  real  estate,  on 

account  of  defect  of  title,  the  question  as  to  the  materiality  of  the 

defect,  where  it  depends  upon  and  is  an  inference  to  be  drawn  from 

circumstances,  is  a  question  of  fact  for  the  jury;  but  where  it  turns  upon 

the  construction  of  a  writing,  and  no  special  circumstances  need  be 

taken  into  account,  it  is  a  question  of  law  for  the  court. 

(Argued  January  17, 1874;  decided  May  term,  1874.) 

This  was  an  action  to  recover  a  deposit  made  upon  pur- 
chase at  an  auction  sale  of  certain  premises  in  Brooklyn,  sold 
by  defendants  as  auctioneers. 

Plaintiff  claimed  to  rescind  the  contract  of  sale,  on  account 
SlOKEIfi— Vou  XII.         85 
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of  the  falsity,  in  material  respects,  of  statements  in  the  hand- 
bills distributed  by  the  defendants.  The  language  of  the 
hand-bill  was :  '^  fTo.  19  Fourth  street,  a  substantial  three- 
story  frame  house,  with  basement  and  sub-cellar,  filled  in 
with  brick  to  the  roof.  *  *  *  House  twenty-two  feet 
four  inches  by  thirty  feet ;  lot  twenty-two  feet  four  inches  by 
seventy-five  feet.  The  property  is  finely  located,  *  »  » 
is  surrounded  by  stores,  and  is  rapidly  increasing  in  valae." 

Plaintiff  claimed,  and  gave  evidence  tending  to  show,  that 
the  vendor  did  not  own  the  whole  lot  purported  to  be  sold, 
but  that  the  house  stood  an  inch  and  a  half  on  lands  to  which 
the  owner  had  no  title,  and  that  she  had  only  title  to  seventy- 
three  feet  in  depth.  The  questions  presented  were  alleged 
errors  in  the  reception  and  rejection  of  evidence,  and  in  the 
charge. 

A  letter  written  by  plaintiff 's  counsel  to  defendants,  notify- 
ing them  that  plaintiff  refused  to  take  the  title,  and  stating 
the  grounds  of  such  refusal,  demanding  repayment  of  the 
deposit  made  on  sale,  and  money  paid  for  auctioneers'  fees, 
and  notifying  defendants  that,  in  case  it  was  not  repaid,  he 
was  authorized  and  would  bring  suit  to  recover  it,  was  offered 
in  evidence  by  plaintiff,  for  the  specified  purpose  of  showing 
notice  of  defects  in  title,  and  demand  of  the  money,  not  as 
evidence  of  the  truth  of  the  statements.  This  was  objected 
to  generally,  and  received  under  objection.  Held,  no  error; 
that  the  letter  was  competent  for  the  purpose  specified, 
and  if  any  portion  was  inadmissible,  the  question  was  not 
presented  by  a  general  objection  and  exception. 

Surveyors  employed  and  called  by  the  respective  parties 
differed  as  to  the  location  of  a  street  corner ;  to  strengthen 
the  credit  of  their  surveyor,  defendants  called  a  witness  who 
testified  that  the  surveyor  took  his  points  of  survey  from  i 
survey  made  by  the  witness'  uncle ;  this  was  not  in  evidence. 
On  the  cross-examination  the  witness  swore  he  did  not  help 
make  the  survey  in  question.  The  court,  on  plaintiffs 
motion,  then  struck  out  the  testimony  of  the  witness  on  that 
point.  Ildd^  that  it  was  in  the  discretionary  power  of  the 
court,  and  in  this  case  proper. 

The  court  charged  the  jury :  "  If  you  find  this  bonse  did 
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stand  upon  the  lot  of  somebody  else  to  the  extent  of  one  and 
one-half  inches  it  was  a  reasonable  ground  of  objection." 
To  which  defendants'  counsel  excepted.  Hdd^  no  error; 
that  the  true  rule  in  determining  whether  the  question  of 
materiality  is  one  of  law  or  fact  is,  that  where  it  depends 
upon  and  is  an  inference  to  be  drawn  from  circumstances  — 
that  is,  if  under  one  set  of  circumstances  it  would  be  material 
under  another  not — it  is  a  question  of  fact ;  but  where  it  turns 
upon  the  construction  of  a  writing,  and  no  special  circum- 
stances would  be  taken  into  account,  as  in  this  case,  it  is  a 
question  of  law ;  that  from  the  description  of  the  building, 
as  given  in  the  hand-bill,  the  defect,  if  it  existed,  was  neces- 
sarily material,  and  such  as  seriously  to  diininish  the  value 
of  the  property;  that  the  test  of  materiality  is,  had  the 
falsity  of  the  representation  been  known  the  contract  would 
not  have  been  entered  into.  (2  Parsons  on  Con.,  267 ;  Best 
V.  Stord^  2  Sand.  Ch.,  298;  Taylor  v.  Fleet,  1  Barb.,  471; 
Camp  V.  PvlveVy  5  id.,  91 ;  Cadman  v.  Horner^  18  Vesey, 
10 ;  Stanton  v.  Pattersall,  1  Sm.  &  G.,  529.)  The  case  of 
jKififf  V,  Bardeau  (6  J.  Ch.,  38)  distinguished. 

The  court  declined  to  rule  as  matter  of  law,  that  the  fail- 
ure of  title  to  the  two  feet  in  the  rear  of  the  lot  was  imma- 
terial, but  left  it  to  the  jury.  Held,  no  error ;  that  there 
were  special  facts  and  circumstances  to  be  taken  into  account 
which  might  make  the  two  feet  valuable,  such  as  the  eligi- 
bility of  the  property  for  stores  or  business  purposes. 

Defendants'  counsel  claimed  that  plaintiff  was  precluded 
from  rescinding  as  he  might  have  examined  the  lot  before 
purchasing.  Held,  that  as  the  defect  was  not  visible  to  the 
eye  he  had  a  right  to  rely  npon  the  statements  without  mak- 
ing actual  measurements.  (Fry  on  Specific  Per.,  202 ;  Cox 
V.  Meddleton,  2  Drew.,  209.) 

A,  a.  Dyeit  for  the  appellants. 

Edward  D.  McCaHhy  for  the  respondent 

D WIGHT,  0.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 
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David  N.  Davis,  Appellant,  v.  John  A.  Gwtnnb  et  aL, 

RespondentB. 

(Aigaed  May  6, 1874;  decided  September  term,  1874.) 

This  was  an  action  against  defendants,  as  stock-brokers,  for 
an  alleged  unlawful  sale  of  100  shares  of  the  stock  of  the 
Chicago  and  North-western  railroad. 

It  appeared  that,  prior  to  September  12th,  1867,  defend- 
ants had  acted  for  plaintiff  in  a  number  of  stock  transactions, 
they  purchasing  on  a  margin  furnished  by  plaintiff.  Plaintiff 
resided  at  Middletown,  Connecticut.  On  the  twelfth  Septem- 
ber he  wrote  defendants:  ^^ Should  North-west  look  like 
reaction,  or  weaken  or  have  a  downward  look  sell  me  fifty  or 
one  as  the  case  may  look.''  Defendants  furnished  an  account- 
current  on  the  fourteenth  by  which  it  appeared  that  they 
then  had  belonging  to  plaintiff  fifty  shares  of  the  stock  refer- 
red to,  on  which  there  was  due,  by  way  of  margin,  $1,711.23. 
Defendants,  on  the  fourteenth,  replied  to  the  letter  of  the 
twelfth  (inclosing  the  account-current)  saying  that  they 
thought  the  market  would  recover  from  its  present  depres- 
sion. This  was  received  by  plaintiff  on  the  fift;eenth.  Plaintiff 
telegraphed  to  defendants  to  purchase  one  hundred  shares  of  the 
stock  if  it  looked  like  rising.  On  the  seventeenth  defendants 
replied  by  letter  acknowledging  receipt  of  telegram  and  saying, 
in  substance,  they  did  not  buy  as  they  were  now  carrying  fifty 
shares,  and  if  they  bought  more  would  have  too  little  mar- 
gin ;  that  if  plaintiff  sent  more  they  thought  the  stock  good 
to  buy.  On  the  next  day  they  telegraphed :  "  Bought  fifty 
common,  forty-three  and  a  half."  This  was  received  by 
plaintiff  on  the  eighteenth.  On  the  twentieth  plaintiff 
received  a  telegram  notifying  him  that  defendants  had  sold 
on  his  account  100  North-west  common  at  thirty-nine  and  a 
quarter.  A  few  moments  after  its  receipt  plaintiff  received 
a  letter  dated  the  eighteenth  requesting  liim  to  send  more 
margin.  On  the  twentieth  plaintiff  wrote :  "  As  you  had 
the  discretion  to  sell,  I  supposed  that  you  would  before  it  got 
as  low  as  it  is ;  will  send  you  some  money  in  a  few  days  if 
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you  hold  on."  On  the  thirtieth  September  defendants  sent 
an  account  of  transactions  since  the  fourteenth,  which  showed 
a  balance  due  plaintiff  of  $17.20.  On  the  sixteenth  October 
plaintiff  wrote  expressing  dissatisfaction  and  notifying  defend- 
ants that  he  intended  to  and  did  hold  them  accountable  for 
the  amount  of  margin  previous  to  purchasing  the  last  fifty. 
On  the  twenty-first  November  plaintiff  wrote  :  "  Tou  bought 
for  me  September  twelfth  fifty  shares  North-west  at  forty- 
seven  and  an  eighth,  now  you  may  sell  it."  The  principal 
question  was  as  to  defendants'  authority  to  sell  under  the 
letter  of  September  twelfth.  Plaintiff*s  complaint  was  dis- 
missed on  the  trial.  On  appeal,  the  General  Term  modified 
the  judgment  by  allowing  plaintiff  the  $17.20  with  interest. 
Hdd^  that  as  the  power  to  sell  depended  solely  upon  the 
construction  of  the  writings,  it  was  a  question  of  law  merely 
{St  Luk^s  Home  v.  Asan.  for  Indg.  Fenudes^  62  N.  Y.,  191) ; 
that  as  all  the  previous  transactions  had  been  by  purchase  on 
margin,  the  letter  of  September  twelfth  must  be  interpreted 
as  referring  to  dealings  of  the  same  character;  that  a  short 
sale  was  not  intended  thereby ;  that  if  the  word  "  one "  in 
the  direction  to  sell  "  fifty  or  one  "  be  assumed  to  mean  one 
hundred,  it  did  not  change  this  construction  as  plaintiff  had 
not  then  received  the  account-current,  and  he  might  have 
supposed  that  defendants  were  carrying  for  him  ^'  one  hun- 
dred shares,"  besides,  it  might  be  supposed  to  include  shares 
subsequently  purchased;  that  the  letter  was  a  continuing 
authority  and  extended  to  the  shares  purchased  September 
eighteenth,  which  purchase  plaintiff  affirmed,  as  appears  by 
the  letters  and  by  claiming  the  benefit  thereof  in  his  com- 
plaint ;  that  the  authority  of  defendants  was  discretionary, 
plaintiff  trusting  to  their  judgment  to  sell  within  a  reason- 
able time,  and  as  he  fixed  no  limit  the  law  would  prescribe 
the  time;  that  this  question  was  one  of  law  (the  opinion 
cites  Roth  V.  JB.  and  S.  Z.  H.  B.  Co.,  34  N.  Y.,  548,  553 ; 
Carroll  v.  Upton,  3  id.,  272 ;  Hedges  v.  H,  JS.  R.  R.  Co., 
49  id.,  223) ;  and  that  the  delay  in  this  case  was  not  unrea- 
sonable and  the  nonsuit  was  properly  granted. 

Also,  held,  that  the  fact  that  it  appeared  that  plaintiff  was 
entitled  to  $17.20  did  not  make  the  nonsuit  error,  as  the 
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action  was  brought  on  the  theory  of  unlawful  conversion,  not 
for  a  balance  on  account,  but  that  if  he  was  entitled  to  that 
amount,  plaintiff  would  have  been  still  entitled  to  costs,  and 
that  the  error  was  substantially  corrected  by  the  General 
Term,  and  any  error  or  defect  in  the  form  was  merely  tech- 
nical not  affecting  any  substantial  right  and  so  must  be  disre- 
garded.    (Code,  §  176.) 

WiUiam  Stanley  for  the  appellant. 

John  E,  BurriU  for  the  respondents. 

DwioHT  and  Keynolds,  CO.,  read  for  affirmance. 
All  concur. 
Judgment  affirmed. 


William  J.  Hott,  Executor,  etc.,  Respondent,  v.  The  Long 
Island  Railroad  Company,  Appellant. 


A  car  upon  defendant's  road,  in  which  G.,  plaintiff's  testator,  was  a 
ger,  was  thrown  from  the  track,  in  consequence  of  a  broken  rail,  and  G. 
was  injured.  In  an  action  to  recover  damages,  the  question  was, 
whether  the  rail  was  defective  or  had  been  maliciously  cut  by  some 
unknown  person.  A  witness,  called  by  defendant,  who  testified  that, 
during  the  period  of  twenty  years,  he  had  visited  **  dozens  of  railroad 
accidents,"  and  had  examined,  for  the  purpose  of  reporting  for  a  news- 
paper, the  probable  cause,  was  asked  whether  he  had  arrived  at  any 
conclusion  as  to  the  cause  of  the  breaking  of  the  rail  in  question. 
Hdd^  that  it  did  not  appear  that  the  witness  was  qualified  to  give  his 
opinion  as  an  expert,  and  that  the  evidence  was  properly  excluded. 

(Argued  May  7, 1874;  decided  September  term,  1874) 

This  was  an  action  to  recover  damages  for  injuries  received 
by  plaintiff's  testator  while  a  passenger  upon  defendant's  road. 
The  car  in  which  he  was  riding  was  thrown  from  the  track 
in  consequence  of  a  broken  rail.  The  principal  question 
litigated  was,  whether  the  rail  was  defective  or  was  cat 
maliciously  by  some  unknown  person. 

Upon  the  trial,  defendant  called  as  a  witness  an  editor  of 
the  New  York  Sun,  who  visited  the  scene  of  the  accident  for 
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the  purpose  of  reporting  it.  He  testified  that,  during  a 
period  of  twenty  years,  he  had  visited  "  dozens  of  railroad 
accidents,"  and  had  examined  them  for  the  purpose  of  report- 
ing the  probable  cause.  He  was  asked  to  state  to  the  jury 
whether  he  had  arrived  at  any  conclusion  as  to  the  cause  of 
the  breaking  of  the  rail  in  question.  This  was  objected  to 
and  excluded.    Hdd^  no  error,  as  above. 

At  the  close  of  the  evidence  defendant's  counsel  presented 
some  twelve  distinct  propositions,  upon  which  he  requested  the 
court  to  charge ;  among  others :  "  That  if  the  accident  was 
occasioned  by  the  willful  or  malicious  act  of  a  stranger,  in  cutting 
the  rail,  the  defendant  is  not  liable."  The  court  then  delivered 
his  charge,  among  other  things  saying,  that  defendant  insisted 
that  the  accident  resulted  from  the  act  of  some  malicious 
person,  and  he  left  it  to  them  to  find  whether  it  was  thus 
occasioned,  or  by  the  negligence  of  defendant.  No  exception 
was  made  to  the  charge.  At  its  conclusion,  defendant's  counsel 
asked  what  disposition  was  made  of  the  requests  to  charge. 
The  court  refused  the  requests,  save  so  far  as  it  had  already 
charged.  The  counsel,  as  the  case  states,"  duly  and  separately 
excepted  to  each  refusal  to  charge  afi  requested  in  each  of  such 
requests."  Hdd^  that  the  charge  was,  in  substance,  as 
requested,  but  that  the  exceptions  were  insuflScient  to  raise 
any  question.  ( WaUh  v.  Kellyy  40  N.  T.,  556 ;  AyravU  v. 
Pacific  jBank,  47  id.,  570.) 

William  A,  Beach  for  the  appellant. 

Cha/rles  M.  Da  Costa  for  the  respondent 

Reynolds,  C,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


Chahles  a.  Hoag,  Respondent,  v,  Ebastus  Foster  et  al., 

Appellants. 

A.  Anthony  for  the  respondent. 

Judgment  affirmed  by  default,  with  costs. 
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Joseph  W.  Tsunbull,  Respondent,  v.  Eli  Osbobn   et  sX^ 

Appellants. 

(Submitted  Hay  8,  1874  ;  decided  September  term,  1874.) 

This  was  an  action  for  money  lent  and  advanced.  The 
only  question  was,  whether  the  money  was  loaned  to  defend- 
ants or  to  one  McBain.  The  referee  found  in  favor  of  defend- 
ants. The  General  Term  reversed  the  judgment,  and  granted 
a  new  trial. 

Erdstus  Cooke  for  the  appellants. 

Orooke^  Bergen  dk  Clement  for  the  respondent. 

Gbay,  C,  reads  for  affirmance. 
All  concur. 
Order  affirmed. 


The  Black  River  Bake,  Respondent,  v.  Jacob  H.  Maskell, 

impleaded,  etc.,  Appellant. 

(Submitted  May  8, 1874  ;  decided  September  term,  1874.) 

Decided  on  the  facts  in  the  case. 

Anson  B.  Moore  for  the  appellant. 

Levi  0.  Brown  and  M.  H,  Menoin  for  the  respondent. 

LoTT,  Ch.  0.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 
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RoBBBT  M.  0.  Gbaham  et  aL,  Appellants,  v,  Thomas  T.  Rbad, 

Executor,  etc.,  et  al.,  Respondents. 

2i  aeenu  that,  while  the  court  is  not  confined  to  the  relief  prayed  for  in  a 
complaint)  and  may  give  any  other  relief  consistent  with  the  case  stated 
and  proved,  judgment  cannot  be  given  in  direct  hostility  to  the  theory 
of  the  action  and  the  substantial  allegations  of  the  complaint. 

(Argued  May  8,  1874 ;  decided  September  term,  1874) 

This  was  an  action  to  compel  the  distribution  of  a  fund  in 
the  hands  of  defendant  Read  as  the  executor  of  the  will  of 
Robert  McCoskry. 

The  facts  alleged  in  the  complaint  and  proved  were  in  sub- 
stance these : 

Rachel  W.  McCoskry  died  in  February,  1838.  Until  within 
a  few  years  prior  to  her  death,  she  was  a  partner  in  business 
with  her  brother-in-law,  Robert  McCoskry,  at  98  Maiden 
Lane.  The  premises  in  Maiden  Lane,  New  York,  were 
owned  by  them  as  tenants  in  common,  each  an  undivided 
half.  Rachel  left  a  will  dated  October  29th,  1836,  and  proved 
in  New  York  March  7th,  1838,  by  which  she  devised  her 
estate  to  her  executors  in  trust,  one-half  for  her  daughter 
Mary  E.  Butt,  for  life,  with  remainder  to  her  issue  living  at 
her  death,  jper  stirpes^  and  the  other  half  for  her  daughter 
Marie  A.  Graham,  for  life,  with  remainder  to  her  issue  living 
at  her  death,  jper  stirpes.  A  few  days  before  her  death, 
Rachel,  by  deed  absolute  on  its  face,  dated  February 
1st,  1838,  and  recorded  February  16th,  1838,  for  the 
nominal  consideration  of  one  doUar,  conveyed  to  Robert 
McCoskry  an  undivided  half  of  98  Maiden  Lane.  The 
deed  was  in  fact  voluntary,  without  any  consideration. 
McCoskry,  about  February  24th,  1838,  executed  an  instru- 
ment in  writing  of  that  date,  and  attached  it  to  the  deed,  as 
follows :  "  The  deed  given  to  me  by  Mrs.  McCoskry,  bearing 
date  February  1st,  1838,  for  the  one-half  of  the  store  and  lot 
No.  98  Maiden  Lane,  was  for  the  following  purposes :  If,  at 
the  death  of  her  two  daughters,  Mary  E.  Butt  and  Marie  A. 
Graham,  and  the  one  leaving  more  children  than  the  other, 
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it  was  her  wish  to  have  them  all  share  alike,  but  as  her  will 
do  not  so  leave  them,  this  property  was  vested  in  me  for  that 
purpose ;  and  further,  she  mentioned  to  me  that  if  I  should 
see  any  of  the  children  in  want  of  help,  she  wished  me  to 
help  them,"  etc. 

From  the  time  of  the  conveyance  down  to  the  time  of  his 
death,  Robert  McOoskry  received  the  rents  of  one-half  of  98 
Maiden  Lane,  and  paid  one-half  of  the  net  amount  to  Mary 
£.  Butt  during  her  life,  and  one-half  to  Marie  A.  Graham 
during  her  life,  and  after  the  death  of  Mary  £.  Butt  and 
Marie  A.  Graham,  respectively,  he  continued  to  pay  the  rents, 
one-half  to  the  children  of  Mary  E.  Butt  and  one-half  to  the 
children  of  Marie  A.  Graham.  Mary  E.  Butt  died  October 
4,  1842,  leaving  seven  children,  two  of  whom  subsequently 
died  intestate  and  without  issue.  Marie  A.  Graham  died 
June  7, 1850,  leaving  five  children,  two  of  whom  subsequently 
died  intestate  and  without  issue.  The  estate  of  Rachel 
W.  McOoskry,  which  passed  under  her  will,  amoanting  to 
over  $80,000,  was  distributed  after  the  death  of  Jane 
Louisa  Graham,  which  occurred  in  1850.  Robert  McOoskry 
died  October,  1867,  leaving  a  will  dated  February  20, 
1856,  by  which  he  appointed  defendant  Read  his  executor, 
and  empowered  him  to  sell  98  Maiden  Lane,  and  directed 
that  one-half  of  the  proceeds  should  be  distributed  among 
the  children  of  Mary  E.  Butt  and  Marie  A.  Graham,  in 
the  following  manner:  After  the  final  settlement  and  dis- 
tribution of  the  estate  of  his  deceased  sister-in-law,  Kacfael, 
if  it  should  be  found  that  any  of  her  grandchildren  had 
received  less  from  her  estate  than  any  of  the  others 
of  the  said  grandchildren,  then,  that  such  deficiency 
should  be  made  up  to  such  grandchild  from  the  proceeds  of 
the  said  one-half  part  of  the  proceeds  ;  he  declaring  his  inten- 
tion, in  conformity  with  that  of  said  Rachel,  that  each  of  her 
grandchildren  should  receive  an  equal  share  from  her  estate, 
so  far  as  the  equalization  could  be  made  out  of  such  proceeds. 
The  premises  were  sold  in  March,  1868,  by  Read,  as  execu- 
tor, who  deposited  one-half  of  the  net  proceeds  in  a  txust 
company — the  fund  at  the  date  of    the  referee's   report 
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herein  amounting  to  $11,722.47.     This  is  the  fund  in  ques- 
tion. 

The  referee  reported  that  the  children  of  Mrs.  Butt  were 
entitled  to  the  whole  of  this  fund  to  the  exclusion  of  the 
plaintiffs,  children  of  Mrs.  Graham,  on  the  ground  that  the 
amounts  received  by  the  plaintiffs  under  the  will  of  Rachel 
W.  McCoskiy  was  so  much  greater  than  those  received  by 
the  children  of  Mrs.  Butt,  that  the  distribution  of  the 
whole  fund  among  the  latter  woiild  not  make  their  respective 
shares  equal  to  those  of  the  former.  Hdd^  no  error ;  that  it 
was  not  necessary  to  test  the  validity  of  the  transfer  to 
McCoskry  by  the  application  of  the  law  relating  to  trusts 
in  real  estate;  that  as  it  was  intended  to  be  converted 
into  money,  it  would  be  regarded  as  such ;  but  if  regarded 
as  a  trust  it  was  not  illegal,  as  there  was  no  obstacle 
to  the  conveyance  of  the  premises  by  McCoskry,  during 
the  lives  of  Mrs.  Butt  and  Mrs.  Graham,  although  the 
fund  could  not  be  distributed  until  their  death ;  and  even 
if  it  be  assumed  that  there  could  be  no  alienation  of  the 
property  until  their  deaths,  the  power  of  alienation  was  only 
suspended  for  the  lives  of  two  persons  then  in  being.  Also, 
Kdd^  that  inasmuch  as  the  complaint  is  based  upon  the 
assumption  of  the  validity  of  the  transaction,  and  it  was 
asked  that  the  trust  be  established  and  enforced,  plaintiff 
could  not  claim  it  to  be  illegal ;  that,  while  the  prayer  for 
relief  in  a  complaint  did  not  control,  and  the  court  could  give 
any  other  relief  consistent  with  the  case  made  in  the  com- 
plaint, the  judgment  must  be  still  seoundem  allegata  et  pro- 
iota,'  that  judgment  could  not  be  given  in  direct  hostility  to 
the  theory  of  the  action  and  the  substantial  allegations  of  the 
complaint. 

SarmuH  Haixd  for  the  appellants. 

C.  Bairibridge  Smith  for  the  respondents. 

Reynolds,  0.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 
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KicHARD  Bbown,  Appellant,  v.  Johk  MoKeb,  Beepondent. 

Where,  under  a  parol  agreement  between  adjoining  proprietora,  one 
builds  a  party-wall,  one-half  upon  the  premises  of  each,  the  other 
agreeing  to  pay  one-half  the  value  when  he  shall  use  the  wall,  upoo 
the  erection  of  the  wall  the  agreement  becomes  yalid  in  equity.  The 
builder  owns  the  wall  absolutely  until  the  other  elects  to  use  Uie  same, 
with  a  permanent  right  in  him  and  his  grantees  to  have  one-half  the 
wall  stand  on  the  land  of  the  ot^er,  not  only  while  the  latter  retains 
the  title,  but  after  it  has  passed  to  an  assignee  with  notice  of  the  rights 
of  the  owner  of  the  wall.    (Dwiqht,  O.) 

If  the  owner  of  the  land  burdened  with  this  easement  elect  to  use  the 
wall  and  pay  half  its  value,  he  thereby  becomes  owner,  not  only  of  the 
one-half  standing  upon  his  own  land,  but  has  an  easement  in  the  other 
half    (DwiGHT,  0.) 

The  criterion  for  determining  whether  a  covenant  runs  with  the  land  is 
the  intention  of  the  parties,  pronded  the  covenant  be  of  such  a  nature 
that  it  can,  under  any  circumstances,  bind  the  land  in  respect  to  gran- 
tees.    (DwiGHT,  C.) 

The  covenants  in  the  agreement  above  stated  are  of  a  jiature  that  they 
can  run  with  the  land,  and  where  such  an  intent  is  manifested  in  and 
by  the  agreement,  they  bind  not  only  the  original  parties  but  the  sub- 
sequent owners  of  the  respective  premises.    (Dwight,  C.) 

As  affecting  assignees,  there  is  no  distinction  between  the  benefit  and  the 
burden  of  a  covenant,  both  will  alike  pass  as  incident  to  an  estate  in 
lands,  and  both  will  run  with  an  incorporeal  as  well  as  with  a  corporeal 
hereditament    (Dwight,  C.) 

Weld  V.  MchoU  (17  Pick.,  538)and  Bockv.  Isham  (16  Anu  Law  Reg.  8)  con* 
sidered  as  overruled  by  Savage  v.  Mason  (8  Oush.,  500).    (Dwight,  C.) 

Whether  a  covenant  to  pay  for  the  wall  when  used  runs  with  the  land  or 
not,  in  the  view  of  a  court  of  law,  a  grantee  of  the  covenantor 
having  notice  is  bound  in  equity,  and  the  benefit  of  the  covenant  inures 
to  the  grantee  of  the  builder,  to  whom  the  property  in  the  wall  passes 
as  an  incident  to  his  grant,  and  the  former  cannot  avail  himsdf 
of  this  agreement  without  being  equitably  bound  to  pay  him  who  is 
the  owner  of  the  wall  at  the  time  he  appropriates  it.    (Dwight,  C.) 

OoU  V.  Hughes  (54  N.  Y.,  444)  distinguished. 

(Argued  May  9,  1874;  decided  September  term,  1874.) 

Thib  was  an  action  to  compel  defendant  to  pay  one-hslf 
the  value  of  a  party-wall,  and  to  reetrain  the  use  thereof  by 
him  until  such  payment  was  made. 

In  1854,  David  McMaster  and  William  A.  Cummings 
were  the  owners  of  adjoining  premises  in  the  city  of  New 
York.     They  entered  into  an    oral  agreement ;    this  was 
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embodied  in  a  draft,  by  which  the  former  was  to  erect  a  party- 
wall  apon  the  line  of  their  lots,  one-half  on  each.  If  the 
latter,  his  heirs  or  assigns,  at  any  time  thereafter  used  the 
wall,  he  or  they  were  to  pay  the  valae  of  one  half  of  sach 
part  of  the  wall  as  should  be  used,  to  be  determined  by 
appraisers,  according  to  its  value  when  used.  Under  this 
agreement,  McMaster  built  the  wall.  He  subsequently  con- 
yeved  to  plaintifi*  his  lot,  with  appurtenances,  etc.  Cam- 
mings  conveyed  to  one  McEl  vaine,  who  conveyed  to  defendant. 
The  parties  had  notice  of  the  agreement  before  the  convey- 
ances to  them.  Defendant  commenced  to  build  on  his  lot, 
cut  holes  in  the  wall,  and  inserted  timbers  therein.  He 
refused  to  pay  anything  for  the  wall.  Hdd  (Dwioht,  C, 
dissenting),  that  under  the  contract  Gummings  was  not  to 
pay  until  he  used  the  wall,  and  for  only  so  much  as  he  used ; 
that  it  could  not  be  said  to  be  used  until  he  had  erected  the 
adjoining  building  and  thus  completely  appropriated  so  much 
of  the  wall  as  he  intended  to  use  ;  that  this  use  was  to  pre- 
cede an  appraisal,  and  that,  therefore,  whatever  might  be  the 
rights  and  obligations  of  the  parties  under  the  agreement,  the 
action  was  prematurely  brought. 

Dwioht,  C,  in  his  dissenting  opinion,  exhaustively  and 
elaborately  discusses  the  question  of  covenants  running  with 
land,  and  as  to  the  equitable  rights  and  obligations  of 
grantees,  laying  down  the  propositions  above  stated,  and 
collating  the  authorites.  As  the  case  was  decided  upon  the 
construction  given  to  the  parol  agreement,  these  questions 
were  not  passed  upon  by  the  court. 

Charles  H.  Woodbury  for  the  appellant. 

Osbom  E,  Bright  for  the  respondent. 

Earl,  C,  reads  for  affirmance ;  Lott,  Ch.  0.,  and  Retnoldb^ 
O.,  qpncur. 

DwiGHT,  C,  reads  for  reversal.     Gray,  C,  not  voting. 
Judgment  affirmed. 
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William    A.    Jambs,    Appellant,     v,    Gustay    SoHMniT, 

Respondent, 

(Argued  May  12, 1674;  decided  September  term,  1874.) 

This  was  an  action  for  conversion.  The  plaintiff  was 
nonsaited  on  the  trial.  Hdd^  that  the  evidence  was  sofScient 
to  reqaire  the  submission  of  the  question  to  a  jury. 

C.  BainJyridge  Smith  for  the  appellant. 

Ira  D.  Warren  for  the  respondent. 

Reynolds,  0.,  reads  for  reversal. 
All  concur. 
Judgment  reversed. 
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ACCEPTANCB. 

— r  Qf  cheeky  by  asritiawt  cashier ^ 
ioh&n  not  mnding  on  bank. 
See  BiLLfi,  Notes,  Checks,!. 
— —  OondiHonal,  of  order. 
See  Bills,  Notes,  Checks,  6. 

Under  biU  of  lading^  what  is. 

See  Consignor  and  Consignee,  1. 


ACKNOWLEDGMENT        OP 
WRITTEN  INSTRUMENTS. 

1.  Under  t)ie  provisions  of  the  act  of 
1883  relative  to  proceedinss  in 
suits,  etc.  (§.9,  chap.  271,  Laws 
1888),  authorizing  the  acknowledg- 
ment and  proof  of  written  instru- 
ments, except  bills,  notes  and  wills, 
in  the  same  manner  as  convey- 
ances of  real  estate,  an  assignment 
of  and  power  of  attorney  to  trans- 
fer stock,  duly  acknowledged  by  a 
subscribing  witness,  is  competent 
evidence  of  the  transfer,  and  the 
acknowledgment  may  be  made  at 
any  time  before  the  paper  is  offered 
in  evidence.  Holbrook  v.  N,  J.  Z. 
Co,  616 

ACTION. 

1.  A  civil  action  cannot  be  main- 
tained in  the  name  of  the  people 
of  the  State  for  the  redress  of  pri- 
vate wrongs;  these  are  remediable 
at  the  suit  of  the  parties  injured 
only.  The  people  cannot  mter- 
vene,  except  upon  the  assertion  of 
a  distinct  right  on  the  part  of  the 
public  in  respect  to  the  subject- 
matter  litigated.  People  v.  A,  and 
SRR  (&,  161 

d.  An  action  in  the  nature  of  a  quo 
warranto^  brought  by  the  attorney- 
genera)  in  the  name  of  the  people 
of  the  State,  under  the  provisions 
of  the  Code  (§§  432,  440),  to  try 


the  title  to  a  corporate  office  to 
which  there  are  several  claimants, 
is  one  of  legal,  not  equitable,  cog- 
nizance, and  the  issues  therein  are 
strictly  legal  ones.  Id. 

8.  Where,  under  a  parol  agreement 
between  two  adjoining  proprietors 
to  jointly  build  a  party  wall,  one- 
half  on  the  premises  of  each,  the 
parties  have  gone  on  and' built  a 
portion  of  the  wall;  one  party, 
who  has  prepared  his  materials  and 
planned  his  building  in  view  of  and 
relying  upon  the  performance  of 
the  contract,  upon  the  refusal  of 
the  other  to  proceed,  is  not  limited 
to  an  action  for  specific  perform- 
ance, but  may,  after  notice  to  the 
other,  complete  the  wall  and  re- 
cover of  the  other  one-half  the 
expense.  (Lott,  Ch.  C,  and  Earl, 
C,  dissenting.)    Bindge  v.  Baker. 

209 

4.  Such  an  action  is  not  purely  an 
action  at  law  but  is  one  of  equi- 
table cognizance,  it  being  not  for  a 
breach  of  the  parol  contract  hut 
for  money  by  way  of  performance. 
(DWIGHT,  C.)  Id. 

Pendency  of  when  not  noUee 

to  purchaeer. 

See  Notice  of  Suit  Pending. 

Proceedings  under  meehaniet^ 

Uen  law  of  N,  F.,  not  action  but  special 
proceeding. 

See  Special  Proceedings,  1. 

W  fi^n  prematurely  brought. 

See  Brown  v.  McKee,    (Mem.)    684 


ACTS  OF  CONGRESS. 

1.  The  jurisdiction  of  actions  to  en- 
force common-law  remedies  for 
breaches  of  maritime  contracts  or 
for  maritime  torts  saved  to  the 
State  courts  by  the  judiciary  act 
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of  1789  (1  U.  S.  Stat,  at  Large,  76, 
§  9)  is  Dot  limited,  restrictea  or 
qualified  by  the  act  of  Congress  of 
1851  "  to  limit  the  liability  of  ship- 
owners," etc.  (9  U.  8.  Stat  at  Large, 
635),  unless  appropriate  proceed- 
ings are  taken  unaer  said  statute 
by  a  party  interested  to  avail  him- 
self of  the  benefit  thereof.  Baird 
V.  Daly.  236 

2.  In  such  an  action  the  provisions 
of  said  act  of  1851  can  only  be  in- 
terposed to  limit  the  plaintiiFs  re- 
covery to  the  modified  liability  pre- 
scribed therein.    (§§  3,  4)         Id. 


Emdence  of  appointment  of 

reeeiwr  under  national  cwrrency  act. 
Bee  Rbcsiveb,  1. 


ALTERATION  OP  INSTRU- 
MENT. 

1.  "Where  a  thief  or  finder  of  nego- 
tiable paper,  payable  to  order, 
which  has  been  mdorsed  and  put 
into  circulation  by  the  payee, 
erases  the  indorsement,  and,  sub- 
sequentiy,  personating  the  payee, 
forges  his  signature  and  transfers 
the  paper  to  a  bona  fide  purchaser 
for  value,  no  title  passes  as  against 
the  true  owner.  (Dwight,  C.,  dis- 
senting.)   CoUon  V.  Amot.        258 

Erasure   of  indorsement   by 

finder  or  thief  effect  of. 
8eeBuAj&y  Notes,  Gheckb,  2, 3,4, 9. 


ANSWER. 

Setting  up  failure  of  arbitrator 

to  take  oath  in  actum  on  award. 
See  Arbitration,  3. 

When  insufflaenL 

See  PLEADrNG,  1,  2. 

What  put  in  issue  by. 

See  Pleading,  4. 

Proper  to  show  under  general 

denial  that  defendant  deaJU  as  agent. 

See  Pleading,  5. 


APPEAL. 

1.  The  decision  of  a  General  Term, 
determining  and  settling  the  prin- 


ciples and  the  rule  eoveming  a 
case,  but  directing  further  proceed- 
ings to  make  them  effective  and  to 
perfect  the  judgment,  does  not  be- 
come operative  as  a  final  determi- 
nation of  the  rights  of  the  parties, 
for  the  purpose  of  an  appeal  to  this 
court,  until  such  subsequent  pro- 
ceedings are  taken.  CkUUn  v.  Grits' 
Ur.  363 

2.  A  General  Term  decision  reversed 
a  judgment  below  in  favor  of  plain- 
tin,  in  part,  and  directed  a  refer- 
ence to  ascertain  the  amount  to  be 
paid  by  the  respondent  in  conse- 
quence; and  upon  the  coming  in 
of  the  report  of  the  referee  a 
further  judgment  was  made  and 
entered  June  6, 1872,  reciting  the 
former  decision,  confirming  the 
report  and  directing  the  pavment 
of  the  amount  reported.  Plaintiff 
appealed,  stating  in  his  notice  of 
appeal  that  it  was  from  the  judg- 
ment of  June  6, 1872,  in  so  iar  as 
the  same  reversed  the  judgment 
below  and  directed  payment,  etc. 
Eield,  that  the  appeal  was,  in  effect 
and  fact,  from  the  actoal  deter- 
mination of  the  General  Term  as 
finally  adjudged,  and  that  the 
notice  wsa  sumdent.  Id. 

8.  In  an  action  for  the  foredosnre 
of  a  mortgage  covering  certain 
leasehold  interests  in  lands,  the 
judgment,  after  the  usual  directions 
for  sale,  directed  the  sheriff,  oat  of 
the  proceeds,  after  deducting  fees 
and  expenses  "  and  any  lien  or  liens 
upon  said  premises  so  sold,  at  the 
time  of  such  sale,  for  taxes  or  as- 
sessments and  all  renta  due  ^  by 
the  mortgagors  upon  the  leases,  to 
pay  to  the  plaintiff  his  costs  and 
the  amount  found  due,  etc.  De- 
fendants G.  and  F.,  claiming  aa  in- 
cumbrancers, appealed.  The  order 
of  General  Term  stated  that  the 
appellants  waived  all  claim  for  an 
absolute  reversal,  and  claimed  only 
the  modification  of  all  directions 
for  the  application  of  the  proceeds; 
and  the  judgment,  so  far  as  it 
directed  the  payment  of  liens  for 
taxes  and  assessments  and  of  renis, 
was  reversed.  Held,  error.  IsL 
That  the  waiver  and  the  aflSrmance 
by  consent  of  the  provisions  of  the 
judgment  l)elow  directing  a  sale, 
necessarily  precluded  a  reversal  of 
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the  directions  as  to  the  payment  of 
incnmbrances,  as  the  order  was 
entire  and  indivisible,  simply  direct- 
ing a  sale  free  of  incumbrances  ; 
and  the  parties  could  not  avail  them- 
selves or  the  enhanced  price  result- 
ing from  such  a  sale,  and  at  the 
same  time  repudiate  the  directions 
by  or  under  which  it  w^as  obtained. 
2d.  That  the  directions  were  pro- 
per, as  the  purchaser  would  take 
tl^e  leasehold  interests  subject  to 
the  liability  of  being  dispossessed 
for  non-payment  of  rent;  so  the 
rent  in  arrear  was,  in  practical 
effect,  a  lien  and  its  payment  pro- 
per, to  be  provided  for  with  other 
liens  in  accordance  with  the  settled 
practice  upon  foreclosure;  and  that, 
as  to  the  taxes  and  assessments,  it 
was  immaterial  that  the  interests 
sold  were  leasehold,  and  in  the 
absence  of  express  agreement. thejr 
were  for  the  lessor  to  pay,  as  it 
was  necessary,  in  order  to  secure 
the  full  value  of  the  property,  that 
the  purchaser  shoula  acquu'e  title 
free  of  incumbrance.  Id. 

4.  In  the  mortgage  the  leasehold 
interests  were  described  in  general 
terms ;  the  pleadings  disclosed 
what  premises  were  leased  and  the 
terms.  Held,  that  the  leases,  or  the 
record  of  them,  could  properly  be 
read  and  considered  upon  appeal 
to  this  court,  although  not  read  in 
the  court  below.  Id. 

5.  The  General  Term  has  no  power, 
upon  reversal  of  a  judgment,  to 
render  a  judgment  in  favor  of  the 
appellant,  unless  the  facts  upon 
which  its  judgment  is  founded  are 
agreed  to  by  the  parties  or  were 
found  by  the  court  or  jury  on  trial; 
the  question  of  damages  cannot  be 
determined  by  it,  but  must  be  de- 
termined by  the  court  or  tribunal 
for  the  trial  of  issues  of  fact. 
Cuff  V.  Borland.  560 

6.  In  an  action  for  the  specific  per- 
formance of  a  contract  lor  the  sale 
of  lands,  the  complaint  was  dis- 
missed at  Special  Term.  In  the 
findings  of  fact,  the  court  found  the 
sums  paid  by  plaintiff  on  account 
of  the  purchase-money.  The 
General  Term  reversed  the  judg- 
ment and  rendered  judgment  for 
plaintiff  for  damages  to  the  amount 
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paid  as  thus  found ;  plaintiff  appeal- 
ed from  so  much  of  the  judgment 
as  gave  damages.  Hem^  that  as 
there  was  no  appeal  from  that  por- 
tion of  the  judgment  reversing  the 
judgment  at  Special  Term,  it  must 
be  presumed  the  reversal  was 
proper;  but  that  if  a  judgment 
tor  damages  was  proper  the  amount 
thereof  was  not  necessarily  limited 
to  the  amount  paid,  and  a  new 
trial  should  have  been  granted. 

Id. 

7.  It  seems  that  where  a  referee  makes 
a  finding  of  fact  in  accordance 
with  tlie  request  of  a  party,  the 
latter  cannot  dispute  or  question 
it  on  appeal.  E.  B.  JV.  Bk.  v. 
Gove.  597 

8.  A  claim  that  excessive  damages 
have  been  allowed  is  properly  ad- 
dressed to  the  discretion  of  the 
court  below;  its  decision  thereon 
is  not  reviewable  here.  MeUalf  v. 
Bakw.  662 

9.  The  extent  to  which  the  cross- 
examination  of  a  witness  may  be 
carried  is  within  the  discretion  of 
the  court  to  control,  subject  to 
correction  on  appeal  in  case  of 
plain  abuse  of  that  discretion. 
WUU  V.  McLean.  670 


Insufficieney  of  exeepii&n. 


See  Johnston  v.  Bu^.  (Mem.)  638 
Hawkins  v.   Palmer.    (Mcin.) 

664 
White  V.  McLean.  (Mem.)  670 
Hoi/t  V.  L.  L  B.  B.  Co.    (Mem.) 

678 

When  error  not  prejudicial. 

See  0*Blenis   v.    Karing.    (Mem.) 

649 

Findings  assumed  to  support 

referee^s  condusiions. 
See  Townseruiv.  Bargy.  (Mem.)  665 


ARBITRATION. 

1.  The  provision  of  the  Revised 
Statutes  (2  R.  S.,  542,  §  4)  requir- 
ing arbitrators  to  take  an  oath  as 
prescribed,  applies  to  all  submis- 
sions in  writing,  although  there  be 
no  clause  therem  for  entering  Judg- 
ment upon  the  award.  Bay  v. 
HarnTnond.  479 
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3.  A  failure  to  take  the  statutory 
oath,  however,  does  not  make  the 
award  a  nullity;  it  is  an  irregu- 
larity which  may  be  waived.    Id. 

8.  In  case  tliere  is  no  waiver,  the 
Supreme  Court  may  set  aside  the 
award  upon  proper  application, 
and  in  an  action  upon  the  award 
an  answer  setting  up  the  irregular- 
ity is  in  the  nature  of  an  applica- 
tion to  this  equitable  power  of  the 
court,  and  is  sufficient  to  present 
the  question.  Id, 

4.  Where,  by  the  terms  of  a  submis- 
sion, two  arbitrators  are  appointed, 
with  authority  in  case  of  disagree- 
ment, to  appoint  a  third,  the 
decision  of  any  two  of  them  to 
be  final,  in  case  of  such  disagree- 
ment and  appointment  a  rehear- 
ing is  necessary;  and  unless  this 
right  is  expressly  and  unequivo- 
cally waived  a  decision  and  award 
without  a  rehearing,  upon  notice 
to  the  losing  party  of  the  time 
appointed  therefor,  is  not  binding 
and  cannot  be  enforced.  Id, 


ARREST. 

1.  In  the  provision  of  the  Code 
(§  186)  allowing  bail  to  be  given  to 
discharge  a  defendant  from  arrest 
at  any  time  before  execution,  an 
execution  against  the  person  is  in- 
tended. Bail  may  be  given  after 
execution  is  issued  against  prop- 
erty.   Boatunck  v.  Ooeted.         582 

2.  If,  however,  the  taking  of  an  un- 
dertaking in  such  case  is  irregu- 
lar, it  is  an  irregularity  of  which 
the  defendant  and  his  sureties  can- 
not take  advantage  in  an  action  on 
the  undertaking.  Id. 

8.  It  seems,  that  the  provisions  of 
the  Revised  Statutes  (2  R.  S.,  556, 
§g  36,  87)  providing  that  when,  at 
the  time  of  the  rendition  of  judg- 
ment, the  defendant  is  under 
arrest,  the  plaintiff  shall  charge 
him  in  execution,  within  three 
months  after  the  last  day  of  the 
term  next  following  that  at  which 
the  judgment  was  rendered,  and, 
in  case  of  neglect,  that  defendant 
may  be  discharged  on  mpertedeaa, 


were  intended  only  for  the  relief 
of  a  defendant  in  actual  custody; 
and  if  in  force,  under  the  Code, 
do  not  apply  where  he  has  been 
discharged,  upon  giving  bail ;  the 
defendant  also,  who  has  not  been 
discharged  from  custody  by  a 
supersedeas^  remains  liable  to  arrest 
on  execution,  after  the  expiration 
of  the  time  specified.  Id. 

4.  These  provisions  are  not  in  force 
under  the  Code,  and  prior  to  1870 
there  was  no  limitati<in  of  time 
during  which  an  execution  against 
the  person  of  a  defeadant  in  cus- 
tody might  be  issued.  Id. 

5.  It  seems,  that  under  the  amend- 
ment to  section  288,  made  in  1870. 
providing  for  the  discharge,  upon 
his  motion,  of  a  defendant  in  cus- 
tody, if  execution  against  his  per- 
son be  not  issued  within  throe 
months  after  entry  of  judgment, 
the  execution  can  be  superseded 
only  by  order  of  the  court  upon 
motion.  Id. 


ASSESSMENT  AND  TAXATION. 

1.  Assessors  have  no  jurisdiction  to 
assess  a  non-resident  for  persooil 
property,  and  for  a  mistake  in 
determining  the  question  of  resi- 
dence they  are  personally  liable, 
although  at  the  time  of  a^essment 
the  question,  frum  the  facts 
brought  to  the  knowledge  of  the 
assessors,  was  fairly  one  of  doubt 
Dorwin  v.  StriekUmd.  493 


ASSESSORS. 

1.  Assessors  have  no  jurisdiction  to 
assess  a  non-resident  for  personal 
property,  and  for  a  mistake  in  de- 
termining the  question  of  residence 
they  are  personally  liable,  although 
at  the  time  of  assessment  the  que^ 
tion,  from  the  facts  brought  to  the 
knowledge  of  the  assessors,  was 
fairly  one  of  doubt.  Darwin  v. 
Strickland,  492 

ASSIGNMENT. 

1.  Defendant,  as  assignee,  recovered 
a  judgment  against  D.  &  H.    He 
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also  recovered  several  judgments 
in  his  own  name,  on  behalf  of  the 
T.  Co.  These  latter  were  sold  at 
auction  and  bought  by  W.,  but  no 
assignments  were  executed.  W., 
being  advised  by  an  a^ent  of  a 
party  desiring  to  purchase,  and 
supposing  the  first  judgment  to  be 
one  of  those  purchased  by  him, 
negotiated  a  sale  thereof  and  drew 
up  an  assignment,  which  defend- 
ant, upon  being  informed  by  W. 
that  it  was  one  of  the  T.  Co.'s 
judgments,  and  so  believing,  and 
without  receiving  any  considera- 
tion therefor,  executed.  Defend- 
ant having  subsequently  ascer- 
tained that  the  judgment  so  as- 
signed was  not  one  of  the  T.  Co.^s 
judgments,  settled  with  the  Judg- 
ment debtors  and  executed  to 
them  a  satisfaction  thereof,  they 
having  received  no  notice  of  the 
assignment  In  an  action  to  re- 
cover damages,  hMj  that  plaintiff 
took  the  assignment  subject  to 
the  equities  between  the  parties 
to  the  original  assignment;  that  as 
there  was  a  mutual  misunderstand- 
ing as  to  the  subject-matter  of  the 
contract  it  was  not  binding,  de- 
fendant's assignee  took  no  interest 
in  the  judgment  by  the  assignment, 
and  none  was  transferred  to  the 
plaintiff.     OuUs  v.  Guild.  229 

Wh&n  order  does  not  operate 

as  equitable  asngnment. 

Jxe  Bills,  Notbs,  Checks,  6. 

Cf  stock  certificate^  rights  of 

assignee  under. 

See  Corporations,  19. 


ASSIGNMENT    FOR   BENEFIT 
OF  CREDITORS. 

Ejfeet  ofy  before  assignee  gives 

bond. 

See  S.y  B,  and  N.  Y.  R  R  Co.  v. 
ColUns.  (Mem.)  641 


ATTORNEY-GENERAL. 


Actions  by,  in  name  of  people. 


See  Action,  1. 


AWARD. 

Cf  arbitrators,  validity  qf. 

See  Arbitration,  2,  8,  4. 

For  street  improvement  in  New 

York  city,  who  can  bring  action  to  re- 
cover. 

See  Nbw  York  Crrr,  1. 


BAIL. 

1.  In  the  provision  of  the  Code 
(g  186)  allowing  bail  to  be  given  to 
discharge  a  defendant  from  arrest 
at  any  time  before  execution,  an 
execution  against  the  person  is  in- 
tended. Bail  may  be  given  after 
execution  is  issued  against  pro- 
perty.   Bostwiek  v.  Ooeigel.       582 

2.  If,  however,  the  taking  of  an  un- 
dertaking in  such  case  is  irregular, 
it  is  an  uregularity  of  which  the 
defendant  and  his  sureties  cannot 
take  advantage  in  an  action  on 
the  undertaking.  Id. 

8.  It  seems  that  the  provisions  of  the 
Revised  Statues  {}i  R.  S.,  556,  §g 
36,  87)  providing  that-  when,  at 
the  time  of  the  rendition  of  judg- 
ment, the  defendant  is  under  ar- 
rest, the  plaintiff  shall  charge  him 
in  execution,  within  three  months 
after  the  last  day  of  the  term  next 
following  that  at  which  the  judg- 
ment was  rendered,  and,  in  case 
of  neglect,  that  defendant  may  be 
discharged  on  supersedeas,  were 
intended  only  for  the  relief  of  a 
defendant  in  actual  custody  ;  and 
if  in  force,  under  the  Code,  do  not 
apply  where  he  has  been  dis- 
charged, upon  giving  bail ;  the 
defendant  also,  who  has  not  been 
discharged  fi'om  custody  by  a 
supersedeas,  remains  liable  to  arrest 
on  execution,  after  the  expiration 
of  the  time  specified.  Id. 

4.  These  provisions  are  not  in  force 
under  the  Code,  and  prior  to  1870 
tiiere  was  no  limitation  of  time, 
during  which  an  execution  against 
the  person  of  a  defendant  in  cus- 
tody might  be  issued.  Id. 

5.  It  seems,  that  under  the  amend- 
ment to  section  288,  made  in  1870, 
providing  for  the  discharge,  upon 
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his  motion,  of  a  defendant  in  cus- 
tody, if  execution  against  his  per- 
son be  not  issued  within  three 
months  after  the  entry  of  judg- 
ment, the  execution  can  be  super- 
seded only  by  order  of  the  court 
upon  motion.  Td. 


BANKS  AND  BANKING. 

1.  The  indorsement  and  delivery  of 
a  bill  of  lading  to  a  bank  as  col- 
lateral security  for  paper  dis- 
counted, operates  the  same  as  a 
delivery  of  the  goods;  and  the 
bank  can  hold  them,  so  far  as 
necessary,  to  pay  the  discounted 
paper  as  against  the  consignee  or 
any  other  person.  First  JNat.  Bk. 
V.  Kelly,  34 

2.  The  bank  in  such  case,  if  not  the 
absolute  owner,  stands  in  the 
position  of  a  mortgagee  in  posses- 
sion, and  is  not  required  to  file 
the  papers  as  a  chattel  mortgage. 

Id, 

8.  A  promissory  note  was  delivered 
by  the  maker  to  the  payee,  to 
be  discounted  for  the  benent  of  the 
former,  and  was  indorsed  and  pre- 
sented by  the  latter  to  a  bank  for 
discount,  which  was  refused  at  the 
time  but  agreed  to  be  done  there- 
after, and  the  note  was  left  with 
the  bank  upon  that  understand- 
ing, the  bank  also  agreeing,  that, 
meantime,  the  payee  might  draw 
against  it,  which  he  did.  In  an 
action  against  the  maker  the  referee 
found  that  the  bank  had  no  notice 
of  the  maker's  interest.  Held^  that 
the  latter  was  liable  for  the  sums 
so  drawn,  the  payment  of  which 
was,  in  effect,  a  discount  of  the 
note  to  the  amount  so  paid;  also 
that  the  result  would,  be  the  same 
if  it  should  be  considered  that  the 
note  was  simply  pledged  for  the 
sums  paid  upon  the  drafts.  Piatt 
V.  Beebe,  339 

4.  Where  a  savings  bank,  upon  the 
receipt  of  a  deposit,  enters  the 
same  in  and  delivers  to  the  depos- 
itor a  pass-book  which  contains 
the  rules  and  regulations  of  the 
bank,  constituting  the  conditions 
upon  which  deposits  are  received, 
and,  among  others,  that  no  depos- 


itor shall  be  paid  without  pro- 
ducing the  pas9-book,  and  that  all 
payments  made  to  the  person  pro- 
ducing the  same  shall  be  deemed 
good  and  valid  payments  to  the 
depositor,  the  bank  is  authorized 
to  pay,  upon  presentation  of  the 
book,  without  an  order  from  the 
depositor;  and  where  the  bank  is 
not  chargeable  with  want  of  dili- 
gence or  any  omission  of  duty, 
such  payment  is  valid  and  bind- 
ing upon  the  depositor.  Schoen- 
wcUd  v.  M.  S.  Bank.  418 

5.  Accordingly  held,  where  a  pass- 
book with  these  conditions  printed 
therein  was  presented  by  one 
wroncfully  in  possession  with  a 
forged  order  purporting  to  have 
been  signed  by  the  depositor,  the 
amount  of  which  wa8  paid  to  the 
holder,  and  no  want  of  proper 
care  and  diligence  on  the  part  of 
the  bank  having  been  shown,  that 
the  fact  that  the  order  was  a  for- 
gery was  immaterial ;  and  that  the 
payment  was  rightfully  made  and 
the  bank  entitlea  to  a  credit  for  the 
amount  thereof.  Id. 

6.  Where  one  pays  a  debt  due  by 
him  to  a  bank  upon  the  demand 
of  an  officer  thereof,  whom  he 
finds  employed  in  its  business,  to 
said  officer,  over  its  counter,  with- 
out knowledge  that  the  otBcers 
authority  is  so  limited  that  he  is 
not  authorized  to  receive  the 
money,  it  is  a  payment  to  the 
bank  and  the  latter  is  bound 
thereby.     E.  B.  N.  Bk.  v.  Ooft. 

597 

7.  Plain tiflF,  to  the  knowledge  of  de- 
fendant, a  customer,  employed  in 
its  bank  a  paying  and  a  receiving 
teller,  the  general  duty  of  the  latter 
being  to  receive  moneys  paid  or 
deposited.  In  his  absence  other 
officers  or  clerks  acted  in  his  place. 
Defendant  having  overdrawn  his 
account  by  mistake,  received  a 
letter  from  the  paving  teller  re- 
questing him  to  call ;  he  went  to 
the  bank,  and  at  the  request  of  the 
paying  teller  paid  him  over  the 
counter  the  amount  required  lo 
rectify  the  error;  this  was  not  en- 
tered on  the  books  of  the  bank. 
It  did  not  appear  that  the  receiving 
teller  was   in  the  bank.    In  an 
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action  to  recover  the  amount  over- 
drawn, held^  that  the  bank  was 
bound  by  the  payment.  Id. 


Acceptance  of  check,  by  assist- 


ant cashier y  when  not  hincUngon  bank. 

See  Bills,  Notes,  Chf,ck8,  1. 

Emdence  of  appoirUment   of 

receiver  of  national  bank. 

See  Receiver,  1. 


BILL  OF  LADING, 

1.  The  indorsement  and  delivery  of 
a  bill  of  lading  to  a  bank  as  collat- 
eral security  for  paper  discounted, 
operates  the  same  as  a  delivery  of 
the  goods;  and  the  bank  can  hold 
them,  so  far  as  necessary,  to  pay 
the  discounted  paper  as  against 
the  consignee  oranyother  person. 
First  Nat,  Bank  v.  KeUy.  34 

2.  The  bank,  in  such  case,  if  not  the 
absolute  owner,  stands  in  the  posi- 
tion of  a  mortgagee  in  possession, 
and  is  not  required  to  file  the 
papers  as  a  chattel  mortgage.    Id. 

LiabUUy  of  consignee  under. 

See  Consignor  and  Consignee,  1. 


BILL  OF   PARTICULARS. 


Eff^of. 


See  Pleading,  4 


BILLS,  NOTES,  CHECKS. 

1.  In  February,  1866,  one  B.  drew 
his  check,  dated  March  1,  1866, 
upon  defendant,  doing  business  at 
A.  On  the  face  was  written  "  ac- 
cepted A.  J.  Chester,  A.  Cash." 
C,  who  wrote  it,  had  been  ap- 
pointed assistant  cashier  by  de- 
fendant, for  the  special  purpose 
of  signing  circulating  notes.  He 
wrote  it  without  authority  and  in 
violation  of  duty.  B.  had  no 
money  on  deposit.  The  check 
was  put  in  circulation  in  Febru- 
ary, and  was  cashed  by  plaintiff 
in  New  York,  on  the  morning  of 
March  2,  1866,  without  any  other 
notice  of  defects  save  what  ap- 
peared on  its  face.    In  an  action 


upon  the  so-called  check,  held 
(LoTT,  Ch.  C,  and  Earl,  C,  dis- 
senting), that  in  the  absence  of 
proof  of  prior  practice  or  usage, 
the  acceptance  could  not  bind  de- 
fendant even  in  favor  of  a  bona 
fide  holder;  but  that  plnintilf  could 
not  be  held  to  stand  in  that  ca- 
pacity, as  the  acceptance  was  not 
the  common  form  used  by  banks 
to  indicate  funds  on  deposit  to  the 
amount  of  a  check,  as  the  accept- 
ance appeared  to  be  by  a  subordi- 
nate officer,  whose  authority  must 
be  shown  or  facts  estopping  the 
defendant  from  denying  it,  and  as 
the  check,  if  accepted  at  date, 
could  not,  as  appeared  by  the  evi- 
dence, have  reached  New  York 
in  the  ordinary  course  of  mail  at 
the  time  it  was  cashed,  whicii  facts 
were  sufficient  to  put  plaintiff 
upon  inquiry.  Pope  v.  Bank  of 
Albion.  126 

2.  Where  a  thief  or  finder  of  nego- 
tiable paper,  payable  to  order, 
which  has  been  indorsed  and  put 
into  circulation  by  the  payee, 
erases  the  indorsement,  and,  sub- 
sequently, personating  the  payee, 
forges  his  signature  and  transfers 
the  paper  to  a  bona  fide  purchaser 
for  value,  no  title  passes  as 
against  the  true  owner.  (I)wight, 
C,  dissenting.)    Colson  v.  Amot. 

253 

3.  In  such  case  the  purchaser  does 
not  take  from  an  apparent  owner, 
nor  does  he  rely  upon  what  ap- 
pears upon  the  paper,  but  he  relies 
upon,  and  is  deceived  by  the  repre- 
sentations of  the  wrong-doer; 
against  such  deception  the  rules 
applicable  to  negotiable  paper  are 
not  intended  to  protect.  (Dwight, 
C,  dissenting.)  Id. 

4.  The  indorsement  by  the  payee 
does  not  unalterably  fix  the  char- 
acter of  the  paper  so  as  to  make  it 
negotiable  by  delivery.  The  in- 
dorsement may  be  erased  by  the 
owner,  and  then  it  is  only  negotia- 
ble after  the  signature  of  the  pa3''ee 
is  again  procured ;  and  while  the 
finder  or  thief  is  as  to  the  true 
owner  a  stranger,  and  so  cannot 
affect  the  latter's  rights  by  such 
erasure,  the  purchaser  deals  with 
him  upon  the  assumption  that  he 
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is  the  owner,  and,  while  claiming 
him  competent  to  give  title,  can- 
not denj'  his  power  to  thus  destroy 
the  negotiability  of  the  paper. 
(D  WIGHT,  C,  dissenting.)  Id. 

5.  A  promissory  note  was  delivered 
by  the  maker  to  the  payee,  to  be 
discounted  for  the  benefit  of  the 
former,  and  was  indorsed  and  pre- 
sented by  the  latter  to  a  bank  for 
discount,  which  was  refused  at  ihe 
time,  but  agreed  to  be  done  there- 
after, and  the  note  was  left  with 
the  bank  upon  that  understanding, 
the  bank  also  agreeing  that,  mean- 
time, the  payee  might  draw  against 
it,  which  he  did.  In  an  action 
against  the  maker,  the  referee 
found  that  the  bank  had  no  notice 
of  the  maker's  interest,  ffeld^  that 
the  latter  was  liable  for  the  sums 
80  drawn,  the  payment  of  which 
was,  in  effect,  a  discount  of  the 
note  to  the  amount  so  paid ;  also, 
that  the  result  would  be  the  same 
if  it  should  be  considered  that  the 
note  was  simply  pledged  for  the 
sums  paid  upon  the  drafts.  PlaU 
y.  Beebe,  839 

6.  Defendant's  president  wrote  a 
letter  stating,  in  substance,  that 
if  B.,  a  person  in  its  employ, 
would  make  an  order  on  its  trea- 
surer for  any  portion  of  his  salary, 
and  the  person  in  whose  favor  the 
order  was  drawn  should  file  it 
with  the  treasurer,  the  sum  named 
would  be  paid  monthly  so  long  as 
B.  remained  in  the  employ  of  the 
company  and  the  order  "re- 
mained unrevoked."  Thereupon 
B.  drew  an  order  directing  the 
treasurer  to  pay  N.  $300  in  month- 
ly payments  of  fifty  dollars,  and 
charge  the  same  to  his  salary  ac- 
count The  order  and  letter  for  a 
valuable  consideration  were  deliv- 
ered to  N.,  who  presented  the  same 
to  the  defendant's  treasurer,  and 
by  his  direction  filed  them  with 
the  cashier.  B.  subsequently  wrote 
the  treasurer  stating  that,  '*  if  not 
accepted,"  he  countermanded  the 
order.  He  remained  in  the  em- 
ploy of  defendant  six  months 
thereafter  at  a  salary  of  $118  per 
month.  Defendant  refused  to  pay 
anything  under  the  order.  In  an 
action  to  recover  the  amount 
thereby  directed  to  be  paid,  held 


(DwiGHT,  C,  dissenting),  that 
plaintiff  could  not  recover;  that 
treating  the  order  as  a  hill  of  ex- 
change the  letter  was  not  equiva- 
lent to  an  actual  acceptance  as  it 
was  conditional  (1  R  S.,  768,  ^  8); 
that  the  transaction  did  not  ope- 
rate as  an  equitable  assignment, 
as  the  order  was  not  a  require- 
ment to  pay  out  of  a  designated 
fund  or  f(-om  a  particular  source; 
and  that,  as  the  promise  to  pay 
was  upon  the  condition  that  the 
order  remained  unrevoked,  thus 
leaving  it  subject  to  the  control 
of  B.,  his  subsequent  letter  was 
a  revocation  and  rendered  the 
conditional  acceptance  inopera- 
tive.   Shawr  v.  W.  U.  T.  Go.    459 

7.  The  negotiability  of  a  United 
States  treasury  note  is  not  re- 
strained or  affected  by  the  fact 
that  it  is  under  the  treasury  seal; 
nor  is  it  affected  by  the  fact  that 
the  note  was  issued  with  the  name 
of  the  payee  left  in  blank.  Diw- 
more  v.  Duncan,  573 

8.  A  clause  in  the  note  giving  the 
holder  the  option,  upon  maturiiy, 
to  convert  it  into  bonds,  does  not 
destroy  its  negotiability  so  long  as 
the  option  is  not  exercised;  nor  is 
it  destroyed  by  a  clause  ^ving  the 
government  the  option  to  pay  the 
interest  in  coin  or  in  paper  moner. 

id. 

0.  A  United  States  treasury  seven- 
thirty  note  issued  with  a  printed 
statement  upon  the  back,  in  sub- 
stance, that  it  was,  at  maturity, 
convertible,  at  the  option  of  the 
holder,  into  government  bonds, 
was  indorsed  by  the  holder,  "  pay 
secretary  of  the  treasury  for  re- 
demption," and  sent  by  express 
to  the  secretary.  It  was  stolen 
from  the  express  company,  the 
indorsement  erased  so  that  no  evi- 
dence of  it  remained,  and  then  it 
was  sold  to  bankers,  who  pur- 
chased for  value  in  the  regular 
course  of  business.  In  an  aiction 
for  the  conversion  of  the  note, 
Jidd^  that,  prior  to  the  indorse- 
ment by  the  owner,  the  note  was 
negotiable;  that  the  printed  state- 
ment formed  part  of  the  instru- 
ment; that  the  holder  was  not 
prevented  from  making  hiselec- 
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tion  to  take  bonds  prior  to  the 
maturity  of  the  note;  that  the  said 
indorsement  and  the  delivery  to 
the  express  company  was  an  exer- 
cise of  tlie  option  and  destroyed 
the  negotiability  of  the  note,  the 
owner,  thereafter,  having  only  a 
claim  against  the  United  States 
for  the  proper  amount  of  bonds; 
that,  even  if  the  owner  had  the 
power  to  withdraw  this  act,  the 
purchaser  or  his  transferee  could 
not  maintain  that  the  transaction 
was  incomplete;  that  the  erasure 
by  the  thief  of  the  indorsement 
was  a  mere  act  of  spoliation  and 
in  no  wajr  aflTected  the  instrument 
or  the  rights  of  the  owner,  and 
that  the  purchaser  acquired  no 
title.  Id, 

When  receipt  of  check  not  pay- 
ment. 

See  CoNSiaNOB  and  Consignee,  1. 

When  dratcee    of  cheek    not 

chargeable  with  laches. 

See  5.,  B.  and  N.  T.  B.  B.  Co.  v. 
(Mine.    (Mem.)  641 


BONA  FIDE  HOLDER. 

1.  A  bona  fide  purchaser  of  personal 
property,  wrongfully  taken  from 
the  possession  of  the  owner,  is  not 
liable  for  conversion  until  afler  de- 
mand and  refusal.  Oillet  v.  Bob- 
erts.  2S 

2.  A  bonc^fide  purchaser  of  a  judg- 
ment from  an  assignee  takes  the 
same  subject  to  any  equities  be- 
tween the  judgment  creditor  and 
his  assignee.    Vutts  v.  OuHd.    229 

3.  Where  a  thief  or  finder  of  nego- 
tiable paper,  payable  to  order, 
which  has  been  indorsed  and  put 
into  circulation  by  the  payee, 
erases  the  indorsement,  and,  sub- 
sequently, personating  the  payee, 
forges  his  signature  and  transfers 
the  paper  to  a  boTia  fide  purchaser 
for  value,  no  title  passes  as  against 
the  true  owner.  (Dwioht,  C, 
di&senting.)    Colson  v.  Arnot.    253 

4.  In  such  case  the  purchaser  does 
not  take  from  an  apparent  owner, 
nor  does  he  rely  upon  what  ap- 
pears upon  the  paper,  but  he  relies 
upon,  and  is  deceived  by  the  repre- 


sentations of  the  wrong-doer; 
against  such  deception  the  rules 
applicable  to  negotiable  paper  are 
not  intended  to  protect.  (Dwight, 
C,  dissenting.)  Id. 

5.  The  indorsement  by  the  payee 
does  not  unalterably  fix  tiie  char- 
acter of  the  paper  so  as  to  make 
it  negotiable  by  delivery.  The  in- 
dorsement may  be  erased  by  the 
owner,  and  then  it  is  only  nego- 
tiable after  the  signature  of  the 
payee  is  again  procured ;  and 
while  the  finder  or  thief  is  as  to 
the  true  owner  a  stranger,  and  so 
cannot  affect  the  latter  s  rights  by 
such  erasure,  the  purchaser  deals 
with  him  upon  the  assumption 
that  he  is  the  owner,  and,  while 
claiming  him  competent  to  give 
title,  cannot  deny  his  power  to 
thus  destroy  the  negotiability  of 
the  paper.  (Dwight,  C.  ,  dissent- 
ing.) Id. 

6.  A  United  States  treasury  seven- 
thirty  note  issued  with  a  printed 
statement  upon  the  back,  in  sub- 
stance, that  it  was,  at  maturity, 
convertible,  at  the  option  of  the 
holder,  into  government  bonds, 
was  indorsed  by  the  holder,  "  pay 
secretary  of  the  treasury  for  re- 
demption," and  sent  by  express 
to  the  secretary.  It  was  stolen 
from  the  express  company,  the 
indorsement  erased  so  that  no  evi- 
dence of  it  remained  and  then  it 
was  sold  to  bankers,  who  pur- 
chased for  value  in  the  regular 
course  of  business.  In  an  action 
for  the  conversion  of  the  note, 
held,  that,  prior  to  the  indorsement 
by  the  owner,  the  note  was  nego- 
tiable; that  the  printed  statement 
formed  part  of  the  instrument; 
that  the  holder  was  not  prevented 
from  making  his  election  to  take 
bonds  prior  to  the  maturity  of  the 
note;  that  the  said  indorsement 
and  the  delivery  to  the  express 
company  was  an  exercise  of  the 
option  and  destroyed  the  nego- 
tiability of  the  note,  the  owner, 
thereafter,  having  only  a  claim 
against  the  United  States  for  the 
proper  amount  of  bonds;  that,  even 
if  the  owner  had  the  power  to 
withdraw  this  act,  the  purchaser 
or  his  transferee  could  not  main- 
tain that  the  transaction  was  in- 
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complete;  that  the  erasure  by  the 
thief  of  the  indorsement  was  a 
mere  act  of  spoliation  and  in  no 
way  affected  the  instrument  or  the 
rights  of  the  owner,  and  that  the 
purchaser  acquired  no  title.  DiiM- 
more  v.  Duncan.  673 

7.  A  stock  certificate,  issued  by  a  cor- 
poration haying  power  so  to  issue, 
IS  a  continuing  affirmation  of  the 
ownership  of  the  specified  amount 
of  stock  by  the  person  designated 
therein,  or  his  assignee,  untu  it  is 
withdrawn  in  some  manner  recog- 
nized by  law  ;  and  a  purchaser  in 
good  faith  has  a  right  to  rely 
tiiereon  and  to  claim  the  benefit 
of  an  estoppel  in  his  favor  as 
against  the  corporation.  Holbrook 
V.  JT.  /.  Z.  Co.  616 


When  acceptance  of  check  by 


assistant  cashier  not  binding  in  favor  of. 

See  Bills,  Notes,  Checks,  1. 

Cf  order  coiuUtionaUy  accept- 
ed^ rights  of 

See  Bills,  Notes,  Checks,  6. 

Takes  assignment  of  judgment 

from  assignee  subject  to  equities. 

See  Assignment,  1. 


BOND. 

Of  spedai  guardian,  action  on. 

See  Guardian  and  Wakd,  8,  4. 
Effect  of  neglect  of  commission- 
ers of  highways  to  file. 
See  Highways,  1. 

See  Town  Bonding. 


BOUNDARIES. 

WTiere  general  description  in 

deed  controlled  by. 
See  Burnett  y.  Wadsworth.  (lUem.) 

634 

BROKER 
See  Stock  Broker. 


BROOKLYN  (CITY  OF). 

1.  Under  the  provisions  of  thfe  char- 
ter of  the  city  of  Brooklyn  of  1854 
(title  2,  §§  1,  13,  Bubs.  4, 16,  chap. 


884,  Laws  of  1854),  empowering 
the  common  council  to  pass  ordi- 
nances licensing  and  r^alatiog 
cartmen,  etc.,  and  to  authorize  the 
mayor  to  grant  such  licenses,  ordi- 
nances prohibiting  the  driving  of 
a  cart  within  the  city,  for  hire, 
unless  licensed  by  the  mayor,  and 
authorizing  the  mayor  to  erant 
licenses  were  valid.  The  dSega- 
tion  of  power  to  the  mayor  was 
expressly  authorized,  and  the  re- 
quiring a  license  a  proper  rota- 
tion for  the  benefit  of  the  city  aod 
its  citizens.     City  of  B.  y.  J^resHn, 

591 

2.  The  ordinances  did  not  apply 
simply  to  those  pursuing  the  sepa- 
rate and  independent  business  of 
cartmen  ;  but  where  one  having 
carts  for  his  own  business  let  them 
out  for  hire,  for  the  carriage  of 
goods  of  others,  without  having 
obtained  a  license  he  is  hable  for 
the  penalties  imposed  by  said  ordi- 
nances for  such  violation  thereof. 

Id. 


BURDEN  OF  PROOF. 


On  owner  of  buHeUng,  fading 


into  street,  to  show  ordinary  care. 
See  Nbolioenge,  8. 


CANALa 

1.  The  provisions  of  the  act  of  1867, 
in  reference  to  contracts  for  canal 
repairs  (§§  3,  4,  chap.  577,  Laws 
of^  1867),  imposing  supervisoiy 
duties  upon  the  canal  commission- 
ers, engineers  and  superintendents 
as  to  the  manner  of  making  refmirs, 
did  not,  in  any  way,  anetl  the 
liability  of  a  contractor  for  injuries 
resulting  from  defects  in  a  structure 
included  in  his  section,  and  which 
he  is  bound  by  his  contract  to 
keep  in  repair;  and  it  is  no  de- 
fence in  such  action  that  all  the 
repairs  deemed  necessaiy  and  pro- 
per and  ordered  by  said  officials 
were  made.  Those  provisions 
were  intended  simply  as  additional 
safeiruards.    French  y.  DonaUimn. 

496 

2.  Under  a  contract  for  canal  repain 
made  subsequent  to  and  under  the 
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provisions  of  the  act  of  1866  (chap. 
886,  Laws  of  1866)  and  containing 
the  clause  required  to  be  inserted 
in  such  contracts  by  said  act  (§  9), 
obligating  the  contractor  to  pay  all 
damages  to  the  State  or  **  to  any 
individual"  by  reason  of  negli- 
gence, default,  etc.,  it  was  the  busi- 
ness of  the  contractor  to  ascertain, 
at  his  peril,  what  ought  to  have 
been  done,  not  only  to  put,  but  to 
keep  the  bridges  upon  his  section 
in  repair.  Id. 


CASES  REVERSED,  CRITI- 
CISED, QUESTIONED,  DIS- 
TINGUISHED, LIMITED  OR 
EXPLAINED. 

BeedY.  BandaM  (29  N.  Y.,  858),  dis- 
tinguished.    Bounce  v.  Dow,      21 

Fuller  Y.Botoey  irtvpld.,  etc.  (59  Barb., 
344),  reversed.  Fuller  v.  Biytce, 
impld.,  etc.  28 

Dunning  v.  Austin  (84  Vt.,  380),  dis- 
approved.    Oillet  V.  Eoberts.       88 

Woaater  v.  Sherwood  (25  N.  Y.,  278), 
limited  and  distinguished.  OiUet 
Y.BoberU.  83 

Eyekman  v.  OHlis  (6  Lans.,  79),  re- 
versed.    Byckman  v.  OiUis.        68 

MoU  V.  Laming  (5  Lans.,  616),  re- 
versed.    MoU  V.  Ijansing  et  al.  112 

JWman  v.  Thompson  (8  N.  Y.,  488), 
distinguished.  MoU  v.  Lansing  et 
al.  119 

BurraU  v.  Jetcett  (2  Paige,  184),  dis- 
tinguished. HoDcy  et  al.  v.  Bub. 
TipPencU  Co.  124 

Middlebrook  v.  Broadbent  (47  N.  Y., 
443),  distinguished.  Uocey  v.  Bub. 
Tip  Pencil  Co.  124 

Pope  V.  Bk.  ofAUnon  (59  Barb.,  226), 
reversed.     Pope  v.  Bk.  of  Albion. 

126 

Boynton  v.  Hatch  (47  N.  Y. ,  225), 
limited  and  distinguished.  Scfienck 
V.  Andrews.  187 
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8chenek  v.  Andrews  (46  N.  Y.,  589), 
limited  and  distinguished.  Schenck 
V.  Andrews.  140 

JPiimpeUy  v.  Phelps  (40  N.  Y.,  60), 
distinguished.     Margraf  v.  Muir. 

160 

Tovm  of  Duanesburgh  v.  Jenkins  (46 
Barb.,  294),  overruled.  Town  of 
Duanesburgh  v.  Jenkins.  177 

People  ex  rd.  v.  BatcheUor  (58  N.  Y. , 
128),    limited  and    distinguished. 

192 

Salisbury  v.  Van  Hoesen  (8  Hill,  77), 
limited  and  explained.  Brown  v. 
BneU  et  al.  297 

Dunn  V.  G.  T.  B.  Co.  (58  Me.,  187; 
10  Am.  L.  R.  [N.  S.],  623),  ques- 
tioned and  distinguished.  Eaton, 
by  Guardian^  etc.^  v.  D.^L.and  W. 
B.  B.  Co.  392 

People  ex  rd.  v.  Nostrand  (46  N.  Y., 
375),  distinguished.  Foot  v.  Stiles 
et  al.  404 

Leflffr  V.  Fidd  (52  N.  Y.,  621),  dis- 
tinguished.  Dudley  v.  Scranton  ei 
al.  428 

Marsh  v.  Falker  (40  N.  Y.,  562),  dis- 
tinguished. Dudley  v.  Scranton  et 
al.  428 

HaU  V.  Lawrence  (4  T.  R. ,  589),  limi- 
ted and  distinguished.  Day  v. 
Hammond.  487 

Owen  V.  F.  J.  S.  Ins.  Co.  (57  Barb., 
518),  questioned.  Underwood  v. 
F.  J.  S.  Ins.  Co.  506 

Perkins  v.  Savage  (15  Wend.,  414), 
explained.  Knowlton  v.  C.  ancj  J2u 
Spring  Co.  545 

Dininny  v.  i^.  F.  a/wi  iV.  fi]  iJ.  B. 
Co.  (49  N.  Y.,  546),  distinguished. 
Mattison  v.  iV:  T.  C.  B.  B.  Co.   556 

BoOi  V.  jBmjT.  a/Mi  S.  L.  B.  B.  Co.  (84 
N.  Y.,  548),  explained.    Mattison 

V.  iv:  r.  a  b  b  Co.  559 

MarqmU  v.  Marquat  (12  N.  Y.,  836), 
distimruished.     C7wif   v.  Borland. 

565 
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EfMry  V.  Pecm  (20  N.  Y.,  62),  dis- 
tingaished.     Ouffv,  Darland.  565 

Beach  v.  Oooke  (28  N.  Y.,  508),  dis- 
tinguished and  explained.  Cuff- 
V.  Sarland.  565 

L<me  V.  Buchanan  (51  N.  Y. ,  476), 
distinguished.  MvUen  v.  St  John 
ei  al.  572 

Thompson  v.  Schermerhom  (6  N.  Y., 
02),  distinguished.  CV^^  ^  Brook- 
lyn Y.  BreaUn  et  al.  594 

DunJiam  v.  TrusteeSy  etc.  (5  Cow., 
462),  distinguished.  CVY;^  of  Brook- 
lyn y.  Bremn  et  d.  596 

Manhattan  Go.  v.  Zy<i^  (4  J.  R.,  877), 
distinguished.  J<m^  ^'t?^  Nai.  Bk. 
V.  (?<?w.  602 

TTuitcher  v.  5A;.  <?/  i8to<tf  of  N.  T.  (5 
Sandf.  [8.  C.  R],  121),  limited  and 
distinguished.  Ea>8t  Biver  Nat.  Bk. 
▼.  Qow.  602 

Schieffelin  v.  Carpenter  (15  Wend., 
400),  distinguished.  Affote  v.  Zoir- 
enbein  elal.  615 


tinguished. 
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Z^jwtyi  V.  Jftf^m  (53  N.  Y.,  807), 
distinguished.  HoGbrook  y.  i\r.  tX 
ZtTk;  Co,  628 

J^jjjw  y.  Cbc^raTW  (48  N.  Y.,  67?), 
distinguished.  HoUyrook  y.  i^T.  «/. 
^'n<;  Co,  681 

-Srot^A  V.  ifi«e?r  (43  N.  Y.,  171),  dis- 
tinguished. Syr. ,  B.  and  N,  T.  B. 
B.  Co.  y.  CoUins.  642 

King  y.  Bardeau  (6  J.  Ch^  38),  dis- 
tinguished. Stokee  y.  Johnwn  et 
al  675 

WWa  y.  mchols  (17  Pick.,  588),  con- 
sidered as  overruled  (8  Gush.,  500). 
Brown  y.  MeKee.  684 

Block  V.  i«^m  (16  Am.  L.  Reg.,  8). 
considered  as  oyerruled  (8  Gush. , 
600).    Brown  y.  McKee.  684 

CoUe  y.  Hughes  (54  N.  Y.,  444),  distin- 
guished.   Brown  y.  McKee.       684 


CAUSE  OF  ACTION. 

1.  Where  a  bailee  of  goods,  in- 
trusted to  him  to  do  work  upon 
them,  with  the  knowledge  and 
privity  of  the  bailor,  employs 
another  to  aid  in  doing  the  woii:, 
and  through  the  negligence  or 
unskill fulness  of  the  latter  the 
goods  are  injured,  the  owner  nwy 
maintain  an  action  against  him 
therefor.     Baird  y.  IkSy.        236 

2.  Plaintiff  employed  one  C,  who 
was  owner  of  a  scow,  to  transport 
thereon  cattle  and  horses  across 
the  St.  Lawrence  river.  C.  em- 
ployed defendant's  tug  to  tow  the 
scow,  with  the  knowledge  and 
assent  of  plaintiff,  he  agreeing  to 
pay  a  portion  of  the  contract- 
price;  by  the  unskillful  manage- 
ment or  the  tug  the  scow  was 
drawn  under  water  and  some  of 
the  cattle  lost.  Held^  that  plalntifF 
could  maintain  an  action  to  re- 
cover his  damages,  and  that  the 
Supreme  Court  of  this  State  had 
jurisdiction  of  such  action.     Id. 

3.  Where  property  of  a  corporation 
has  been  divided  amon?  its  stock- 
holders before  all  its  debts  hare 
been  paid,  a  judgment  creditor, 
after  the  return  of  an  execation 
unsatisfied,  may  maintain  an 
action,  in  the  nature  of  a  creditor's 
bill,  against  a  stockholder  to  reach 
whatsoever  was  so  received  by 
him.  It  is  immaterial  whether  iw 
got  it  by  fair  agreement  with  his 
associates  or  by  a  wrongful  act. 
Bartlett  v.  Drew.  587 

Against  eontignet  for  fniffht* 

See  Consignor  and  Conbigxee,  1. 

To  recowr  back  montps  paid 

in  part  performance  of  illegal  a^nPract 
See  Contracts,  4. 
By  one  stockholder  against  othen 

for  contribution. 

See  Contribution,  1. 

By  surety  against  eo-surfij/  lalW 

?ias  paid'  tJie  debt,  to  fuire  claim  dm 
from  latter  to  principal  applied. 

See  Contribution,  4. 

For  conversion,  what  rk^isutjf 

to  estabUsh. 

See  CoNyERSiON,  1,  2,  3. 

On  bond  of  special  guardiak. 

See  Guardian  and  Ward,  3, 4. 

When  it  accrues. 
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See  Landlord  akd  Tbnant,  6. 

When  it  accrues   and  when 

ha/rred  by  statiUe, 

See  Limitation  of  Actions,  1. 

For  negligence  of  servant. 

See  Negligence,  1. 

To   recover  award  for   land 

taken  for  streets. 

See  NewYork  Citt,  1. 

LiabUUy  as  partners  of  those 

assuming  io  act  as  corporators. 

See  Partnership,  2. 


CHATTEL  MORTGAGE. 
^—Bm  of  lading  taken  as  ocUr 


lateral  not  required  io  defiled  as. 
See  Bill  of  Lading,  8. 


CHECKS. 
See  Bills,  Notes,  Checks,  1. 


CLAIM    AND    DELIVERY    OF 
PERSONAL  PROPERTY. 

1.  In  an  action  to  recover  possession 
of  personal  property  by  one  having 
a  special  interest  therein,  against 
the  general  owner,  the  value  of 
the  property  as  found  should  not 
exceed  the  value  of  the  special  in- 
terest.   Townsend  v.  Bargy.      665 


CODE  OP  PROCEDURE. 

2.    See  Mechanics*  Lien,  1. 

30,  sub.  6.    See  County  Court,  1. 

31.  See  County  Court,  3. 
111.    Set  Mechanics'  Lien,  2. 
167.    See  Ejectment,  1. 

186.    See  Bail,  1. 
266.    See  Jury,  5. 
288.    See  Bail,  5. 
385.    See  Costs,  1. 
j§  432,  440.    See  Action,  2. 
176.    SeeDavisY.  Owynne.  (Mem.) 

676 


COMMISSIONER  OF  HIGH- 
WAYS. 


Mifect  of  neglect  to  file  bond. 


See  Highways,  1. 


Efeet  of  acts  where  Tie  is  in- 


terested. 
See  Highways,  2,  3, 4. 


COMMON  CARRIER. 

1.  The  rule,  that,  in  the  absence  of 
fraud,  concealment  or  improper 
practice,  the  legal  presumption  is, 
that  stipulations  contained  in  a 
common  carrier's  receipt  for 
freight,  limiting  his  common-law 
liability,  were  known  and  assented 
to  by  the  person  receiving  it,  ap- 
plies to  limitations  in  tickets  issued 
by  carriers  of  passengers  with 
their  baggage.  Steers  v.  X.,  N.  T. 
dfP.S.^.Co.  1 

2.  Plaintiff  took  passage  on  one  of 
defendant's  steamers  for  Europe, 
she  received  on  payment  of  the 
passage  money  a  printed  ticket 
signed  by  defendant's  agent,  con- 
taining a  clause  in  substance,  that 
the  company  was  not  to  be  held 
liable  for  loss  or  damage  to  bag- 
gage in  any  sum  unless  the  same 
shall  have  been  proved  to  have 
been  occasioned  by  gross  negli- 
gence of  the  company  or  its  agents^ 
nor  in  any  event  beyond  the  sum 
of  fifty  dollars,  unless  a  bill  of 
lading  or  receipt  was  signed  there- 
for, specifying  the  articles  and 
their  values,  and  that  money,  jew- 
elry and  all  valuables  were  at  the 
passenger's  risk,  unless  placed  in 
hie  company's  charge,  and  a  bill 
of  lading  or  receipt  signed  there- 
for. On  going  aboard  plaintiff's 
trunk  was  delivered  into  the  cus- 
tody of  defendant's  agents,  who 
assumed  to  take  charge  of  it;  at 
the  end  of  the  voyage  defendant 
did  not  produce  it  or  in  any  way 
account  for  it.  In  an  action  to 
recover  for  the  loss  of  the  trunk 
and  contents,  held,  that  the  evi- 
dence was  sufficient  to  sustain  a 
finding  by  a  jury  of  gross  negli- 
gence ;  but,  that  m  the  absence  of 
a  bill  of  lading  or  receipt  as  speci- 
fied in  the  contract,  a  recovery 
could  not  be  had  for  over  fifty 
dollars,  and  no  recovery  could  tie 
had  for  jewelry  or  silverware.  Id. 

Authority  of  agent  or  employe 

to  bind. 
See  Railboad  Cobpobation,  2, 8. 
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CONDITIONS. 

In  policies  of  insurance. 


See  Insurance  (Fire),  1,  2,  3,  4, 
6,6. 

Waiver  of. 

See  Contracts,  3. 


CONSIGNOR  AND  CONSIGNEE. 

1.  Plaintiffs  carried,  on  board  tlieir 
vessel,  a  cargo  of  wheat,  from  M. 
to  O.  By  the  bill  of  lading  it  was 
to  be  delivered  **  as  addressed  on 
the  margin,  or  his  or  their  assignees 
or  consignees,  on  paying  the  freight 
and  charges  noted ; "  on  the  margin 
was  written  "  Acct.  T.  L.  Baker,  to 
City  Bank"  (defendant).  On 
arrival,  defendant's  cashier  directed 
the  wheat  to  be  delivered  at  an 
elevator,  subject  to  its  order,  say- 
ing, also,  that  the  proprietors  would 
pay  freight  The  proprietors  of 
the  elevator  paid  a  portion  of  the 
freight,  and  gave  a  check  on  New 
York  for  the  balance,  which  was 
sent  forward,  presented,  payment 
refused,  and  the  drawers  duly 
notified.  Defendant  acted  in  the 
matter  as  agent  of  the  M.  Bank, 
but  this  fact  did  not  appear  on  the 
bill  of  lading,  and  was  unknown 
to  plaintiffs.  In  an  action  to  re- 
cover the  balance  of  the  freight, 
held^  that  defendant,  as  consignee, 
upon  acceptance  of  the  *wheat 
(which  was  done  by  the  order)  and 
delivery  at  the  elevator,  became 
liable  for  the  freight;  that  it  was 
not  discharged  from  its  liability  by 
the  order,  or  by  the  assurance  that 
the  proprietors  of  the  elevator 
would  pay  ;  and,  as  there  was  no 
agreement  that  the  check  should 
be  taken  as  payment,  and  no 
laches,  to  the  damage  of  defend- 
ant, the  takinff  of  the  check  did 
not  discharge  defendant  from  lia- 
bility.   DatMon  V.  City  Bank.    81 


CONSTITUTIONAL  LAW. 

1.  The  method  in  which  the  assent 
of  a  town  to  its  subscription  for 
stock  and  the  issuing  of  its  bonds 
to  aid  in  the  construction  of  a  rail- 
road may  be  given,  is  in  the  dis- 
cretion of  the  legislature.    It  may 


authorize  such  assent  to  be  ex- 
pressed by  any  officer  of  the  town; 
and  where  it  has  onoe  acted,  it  does 
not  part  with  any  portion  of  this 
power.  Where  it  has  previously 
clothed  a  majority  of  the  tax-pay- 
ers with  this  authority,  it  may 
take  it  away  and  confer  it  upon  a 
town  officer;  and  it  may  also  take 
away  any  conditions  previously 
imposed  and  give  the  officer  unre- 
stricted authority  to  act,  or  it  may 
impose  other  and  new  conditions 
at  its  pleasure.  Town  cf  D.  v. 
Jenkin^.  ''        177 

2.  Under  the  statute  authonziiig 
certain  towns  to  subscribe  to  the 
capital  stock  of  the  A.  and  S.  R 
R.  Co.  (chap.  64,  Laws  of  1856), 
and  the  acts  amendatory  thereof 
(chap.  401,  Laws  of  1857;  chap. 
884,  Laws  of  1859),  a  commissioner 
had  been  appointed  for  plaintiff 
with  authority  to  issue  bonds  and 
subscribe  for  stock,  provided  cer- 
tain consents  of  the  taz-payen 
should  be  obtained  and  proofo  filed. 
Consents  were  obtained  and  proofs 
made  and  filed,  the  commissioner 
subscribed  for  stock,  executed 
bonds,  and  delivered  them  to  the 
company  in  payment  for  the  sub- 
scription, complying  with  the  re- 
quirements of  the  statutes  in  all 
respects,  provided  the  coneents 
and  proofs  were  in  confonni^ 
therewith,  which  was  questioned. 
The  legislature  thereafter  passed 
an  act  (chap.  402,  Laws  of  1864) 
declaring  that  where  bonds  have 
been  issued  by  a  commissioner  of 
any  town,  and  the  railroad  shall 
have  been  constructed  through 
such  town,  the  bonds  shall  be  vafid 
and  binding  upon  the  town  with- 
out reference  to  the  sufficiency  of 

'  the  proofs,  and  that  the  amount 
thereof  shall  be  levied,  raised  and 
paid  as  provided  in  the  original  act. 
Heid^  that  the  legislature  had 
authority  to  release  Ae  prior  con- 
dition and  to  declare  the  assent  of 
the  commissioner  binding  niton 
the  town;  that  said  act  was  con- 
stitutional, and  the  bonds  valid  and 
binding.  Id. 


A  statute  aitempHfiff  to 

a  void  mbscription  to  capitai  stock  ^ 
railroad  uneonstiitUianal. 

See  Railroad  Corporation,  5. 
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CONTRACTS. 

• 

1.  The  provisions  of  the  act  of  1867, 
in  reference  to  contracts  for  canal 
repairs  (§§  3,  4,  chap.  577,  Laws 
of  1867),  imposing  supervisory  du- 
ties upon  the  canal  commissioners, 
engineers  and  superintendents  as 
to  the  manner  of  making  repairs, 
did  not,  in  any  way,  affect  the  lia- 
bility of  a  contractor  for  injuries 
resulting  from  defects  in  a  struc- 
ture included  in  his  section,  and 
which  he  is  bound  by  his  contract 
to  keep  in  repair;  and  it  is  no  de- 
fence in  such  action  that  all  the 
repairs  deemed  necessary  and  pro- 
per and  ordered  by  said  officials 
were  made.  Those  provisions 
were  intended  simply  as  additional 
safeguards.     French  v.  Donaldson. 

496 

2.  Under  a  contract  for  canal  repairs 
made  subsequent  to  and  under  the 
provisions  of  the  act  of  1866  (chap. 
836,  Laws  of  1866),  and  containing 
the  clause  required  to  be  inserted 
in  such  contracts  by  said  act  (§  9), 
obligating  the  contractor  to  pay  all 
damages  to  the  State  or  **  to  an^ 
individual"  by  reason  of  negli- 
gence, default,  etc.,  it  was  the  busi- 
ness of  the  contractor  to  ascertain, 
at  his  peril,  what  ought  to  have 
been  done,  not  only  to  put,  but  to 
keep,  the  bridges  upon  his  section 
in  repair.  Id, 

8.  It  seems  that,  unless  there  is  some 
consideration  for  the  waiver  of  a 
condition  precedent  contained  in  a 
contract,  or  some  valid  modifica- 
tion of  the  contract,  there  can  be 
no  waiver  of  such  condition,  ex- 
cept an  element  of  estoppel  ap- 
pears in  the  case.  While  the  party 
bound  to  perform  has  still  time 
and  opportunity  for  so  doing,  if 
something  be  said  or  done  by  the 
other  party  by  which  the  former 
is  induced  to  believe  that  the  con- 
dition is  waived  or  that  strict  com- 
pliance will  not  be  insisted  upon, 
the  latter  is  estopped  from  claim- 
ing non-performance  of  the  con- 
dition; but  an  estoppel  cannot  be 
founded  on  facts  occurring  after 
forfeiture  of  the  contract,  because 
of  non-performance.  Underwood 
V.  R  J.  S.  Lis.  Co.  500 


4  Money  paid  by  one  party,  in  part 
performance  and  in  furtherance 
of  a  contract  in  violation  of  law 
or  of  public  policy,  which  is  capa- 
ble of  execution  by  the  acts  of  the 
parties  themselves,  cannot  be  re- 
covered back,  where  both  parties 
are  tn  pari  delicto.  No  distinction 
can  be  made  between  cases  of  par- 
tial and  of  entire  performance;  a 
party  cannot  revoke  what  has  ac- 
tually been  performed,  and  from 
which  he  may  have  derived,  or 
from  which  he  sought  and  ex- 
pected to  derive  benefit,  and  claim 
a  restoration  or  compensation 
therefor,  od  the  pretext  that  he  has 
repented.  (D wight,  C,  dissent- 
ing.) Knowlton  v.  G.  and  E.  8. 
Co.  518 

5.  A  mere  refusal,  or  neglect,  to  fur- 
ther fulfill  and  perform,  is  not  per 
se  evidence  of  repentance,  nor  does 
it  raise  a  presumption  that  an 
entire  fulfillment  is  withheld,  or 
refused,  out  of  regard  for  law  and 
public  policy.  Id. 

6.  Where  an  illegal  contract  is  en- 
tered into  between  a  corporation 
and  one  of  its  trustees,  who,  as 
such  trustee,  was  moving  and 
active  in  inducing  the  action  of 
the  corporation,  the  latter  cannot 
claim  that  he  was  not  in  pari  de- 
UetOy  with  the  former;  he  is,  of  the 
two,  the  more  culpable,  and  the 
degree  of  culpability  is  not  affected 
by  the  fact  that  the  contract  on 
the  part  of  the  corporation  was 
tUtra  vires.  (Dwight,  C,  dissent- 
ing.) Id. 

7.  Defendant  was  a  corporation,  or- 
ganized under  the  act  for  the  for- 
mation of  manufacturing  and  other 
corporations.  (Chap.  &,  Laws  of 
1848,  as  amended  by  chap.  63, 
Laws  of  1863.)  Its  trustees  passed 
a  resolution  to  increase  its  capital 
stock,  certificates  to  be  issued  as 
for  full  paid  stock, when  eighty  per 
cent  of  the  subscription  was  paid. 
A  subscription  agreement  binding 
the  subscribers  to  take  stock,  and 
pay  eightydollars  per  sliare  of  $  100, 
in  installments  as  called  for,  and 
on  failure,  to  submit  to  forfeiture, 
was  prepared  and  signed  by  S.  on 
behalf  of  plaintiff.  Plaintiff  was 
trustee   of  defendant,  was  active 
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in  devising  the  scheme  and  in  pro- 
curing subscribers.  He  paia  in 
twenty  per  cent  on  said  subscrip- 
tion, but  did  not  pay  subsequent 
calls,  and  in  consequence,  by  reso- 
lution of  the  board  of  trustees,  the 
stoclc  was  declared  forfeited.  Sub- 
sequently, at  a  meeting  of  the 
stockholders,  it  was  resolved  to 
reduce  Uie  stock  to  its  original 
amount,  to  settle  with  the  sub- 
scribers for  the  new  stock,  and  to 
retire  the  same.  Bonds  of  the  com- 
pany were  issued  and  delivered  for 
that  purpose;  none  were  tendered 
to,  or  demanded  by,  plaintiff.  In 
an  action  to  recover  the  amount 
paid,  held  (Dwight,  C,  dissent- 
mg),  that  the  agreement  was  il- 
le^l ;  that  plaintiff  was  in  pari 
ddicto  and  could  not  recover.     Id. 

S.  Also,  ?idd  (Dwight,  C,  dissent- 
ing), that,  conceding  the  agree- 
ment valid,  plaintiff  lost  whatever 
rights  he  acquired  under  it  by  the 
forfeiture  of  the  stock,  and  could 
claim  no  benefit  from  the  subse- 
quent reduction  of  the  capital; 
also,  that  such  reduction  having 
been  made  under  and  in  pursuance 
of  the  act  under  which  defendant 
was  incorporated,  it  was  not  a 
rescission  or  revocation  of  the  pro- 
ceedings for  the  increase, but  recog- 
nized the  validity  thereof,  and  gave 
no  right  or  claim  for  the  repay- 
ment of  the  moneys  paid  toward 
such  increase.  Id. 


Limitation  of  liability  in  pas- 


server  tickets. 

See  Common  Carrier,  1,  2. 

Executory,  for  sale  of  lands^ 

damages  for  breach  of. 

See  Damages,  1. 

WJuit  sufficient  to  convey  title. 

See  Deed,  1. 

W7ien  several  cannot  be  con- 

stnied  togetlier. 

Se^  Deed,  4. 

When  demand  under  contract 

to  pay  motley  not  necessary. 

See  Demand,  1. 

Explanation  of  by  parol  evi- 
dence. 

See  Evidence,  7. 

Of  railroad  corporations  toith 

passengers^  as  to  baggage. 

See  Railroad  Corporation,  8. 

See  Statute  op  Frauds. 


To  seU  land,  when  tendet  e&n 

rescind. 
See  Fierce  Y.Tuttle.    (Mem.)    686 
— —  Metdsrion  of. 
See  Hoag  v.  Otoen.    (Hem.)      644 

Interpretation  if. 

See  Bacon  Y.  Oilman.  (Mem.)   656 
Waiver  of  breath. 


See  Oramery.  MetB.    (MeoL) 

Interpreted  with  aid  tf  tur- 

rounding  dreumtianeee. 
See  Knapp  v.  Warner.  (Mem.)  66B 
Whiai  is  euJMent  pefformaiM 

of 
See  Orube  v.  SckuUheies.    (Mem.) 


Of  tale,  when  purekcmr  en- 
titled to  rescind. 
See  Stokes  v.  Johnson.  (Mem.)  676 

Stockbroker's,  conetnuUon  af. 

See  Davis  v.  Qtoynne.  (Mem.)  676 

lb  btiHd  party^wiU,  construe- 

tionof. 
See  Brown  t.  McKm.   (Mem.)  684 


CONTRIBUTION. 

1.  Where  a  stockholder  of  a  corpora- 
tion, organized  under  the  act  of 
1852,  providing  for  the  inoorpoia- 
tion  of  companies  to  navigate  the 
ocean  by  steamboats  (chap.  228, 
Laws  of  1852),  has  been  held  liable 
under  its  provisions  (§  6)  for  a 
debt  of  the  corporation,  because 
of  the  failure  of  the  president  and 
directors  to  make  and  record  a 
certificate  that  the  capital  stock 
has  been  paid  in  as  required  by 
the  act  (§  7),  he  can  maintain  aa 
action  against  the  other  stock- 
holders for  contribution.  AspinwU 
V.  Sacchi.  331 

2.  It  is  no  defence  to  such  an  action 
that  the  corporation  was  not  l^lj 
or^nized,  as  to  those  who  par- 
ticipated as  stockholders  in  its  acta 
of  user  as  a  corporation  de  facto, 
and  who  appeared  as  shareholden 
upon  its  books.  Id. 

8.  In  an  action  by  a  surety  against 
his  co-surety  for  contribution,  ll»e 
latter  cannot  defend  by  setting  np, 
by  way  of  counter-claim,  recoup- 
pient  or  set-off,  a  cause  of  actitn 
existing  in  favor  of  the  principal 
against  the  plaintiff.  (/BUait  v. 
Karing.  64* 
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4  It  wm%  that,  in  such  case,  if  the 
principal  is  insolvent,  the  defend- 
ant may  commence  an  action  in 
equity  against  the  plaintift  and  the 
principu,  and  have  their  accounts 
adjusted  and  the  amount  due  the 
former  applied  so  as  to  save  him- 
self from  loss.  Id. 


CONVERSION. 

1.  A  bona  fide  purchaser  of  personal 
property,  wrongfully  taken  from 
the  possession  of  the  owner,  is  not 
liable  for  conversion  until  after 
demand  and  refusal.  OtUei  v. 
Boberta.  28 

2.  Where  words  are  relied  upon  to 
constitute  a  conversion,  they  must 
be  uttered  in  proximity  to  the 
property,  under  such  circum- 
stances, as  to  show  a  determination 
to  exercise  dominion  and  control 
over  it,  and  a  defiance  of  the 
owner's  rights.  Id. 

8.  A  quantitv  of  lumber,  wrongfully 
cut  from  plaintiff's  lands  and  lying 
in  rafls  in  the  C.  river,  was  pur- 
chased bv  defendant  in  good  laith 
and   without  notice  of  any  defect 

.  in  the  title  of  the  vendor.  Upon 
the  same-  day,  plaintiff's  agent  in- 
formed defendant  of  plaintiff's 
claim,  demanded  the  lumber  and 
requested  defendant  to  take  the 
rafts  and  land  them  at  C,  where 
plaintiff  would  pay  the  expenses. 
Defendant  assented  to  this.  One 
of  the  rafts  got  fast  in  the  river 
before  reaching  C,  the  others  de- 
fendant landed  at  C.  and  left  them 
moored  to  the  river  bank ;  and  at 
no  time  thereafter,  in  any  way, 
interfered  with  any  of  the  lumber. 
After  the  arrival  of  the  lumber  he 
saw  plaintiff  at  C,  who  asked  him 
to  deliver  the  lumber  to  him.  De- 
fendant replied  he  would  do 
nothing  about  it;  that  he  would 
leave  the  lumber  where  it  was,  and 
would  not  then  take  the  expenses. 
Some  weeks  thereafter  plaintiff 
called  upon  defendant  at  his  house, 
thirty  miles  from  C,  and  demanded 
the  lumber.  Defendant  replied 
that  he  did  not  want  any  trouble, 
was  willing  to  do  what  was  right, 
and  that  he  would  not  give  it  up 
imless  he  could  get  relieved  from 


pajring  therefor.  In  an  action  for 
conversion  of  the  lumber,  htid^ 
defendant  was  not  liable.         Id. 


CORPORATIONS. 

1.  While  parties  assuming  to  act  in 
a  corporate  capacity,  without  a 
legal  organization,  as  a  corporate 
body,  are  liable  as  partners  to 
those  with  whom  they  contract, 
to  charge  any  one  of  them  as  such, 
it  must  be  shown  that  he  was  so 
acting  at  the  time  the  contract  sued 
upon  was  made,  or  that  upon  some 
consideration  he  agreed  to  become 
liable  with  the  omers.  Fuller  v. 
Bofce.  28 

2.  Defendant  S.,  holding  himself  out 
to  be  the  president  of  a  corpora- 
tion duly  organized,  employed 
plaintiff  to  act  as  its  superinten- 
dent. Defendant  R.,  thereafter, 
supposing  the  company  legally  in- 
corporated, subscribed  and  paid  in 
$5,000,  and  was  elected  president. 
He  apprised  plaintiff  of  his  elec- 
tion and  directed  him  thereafter 
to  report  to  him.  Plaintiff  drew 
drafts  upon  R.,  as  president,  to 
carry  on  the  business,  which  were 
accepted  by  the  latter  and  paid  by 
the  acting  treasurer.  The  busi- 
ness proved  a  failure  and  was 
abandoned.  R.  directed  as  to  the 
disposition  of  the  books.  No  such 
corporation  in  fact  existed.  It 
did  not  appear  that  R.  knew  of 
this  fact  before  the  abandonment 
of  the  enterprise.  In  an  action 
to  recover  plaintiff's  salary,  held^ 
that  R.  was  not  liable.  Id, 

8.  Under  the  provision  of  the  act  of 
1858  (chap.  883,  Laws  of  1858), 
amending  the  act  providing  for  the 
organization  of  manufacturing  and 
other  corporations  (chap.  40,  Laws 
of  1848),  by  authorizing  the  trus- 
tees of  a  corporation  organized 
under  said  act  to  purchase  prop- 
erty necessary  for  their  business, 
and  to  issue  stock  to  the  amount 
of  the  value  thereof  in  payment, 
and  releasing  the  holders  of  such 
stock  from  the  liability  to  the 
creditors  of  the  corporation,  im- 
posed by  the  original  act  (§  10), 
upon  the  holders  of  stock  not  full 
paid,  a  mere  mistake  or  error  of 
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judgment,  by  the  trustees,  either  as 
to  the  necessity  of  the  purchase 
or  as  to  the  value  of  the  property 
so  purchased,  if  made  in  good  faith 
and  not  in  evasion  of  the  provi- 
sions of  the  original  act,  will  not 
subject  a  holder  of  stock  issued 
in  payment  for  the  property  pur- 
chased to  such  liability.  The  pro- 
vision gives  the  trustees  a  discre- 
tion, and  they  are  to  be  the  judges 
both  as  to  the  necessity  for,  and  the 
value  of  the  property;  good  faith 
and  the  exercise  of  a  proper  dis- 
cretion and  honest  judgment  is 
all  that  is  required.  Sehenck  v. 
Andrews.  133 

4.  An  action  in  the  nature  of  a  qiio 
warranto,  brought  by  the  attorney- 
general  in  the  name  of  the  people 
of  the  State,  under  the  provisions 
of  the  Code  (§§  432,  440),  to  try 
the  title  to  a  corporate  office  to 
which  there  are  several  claimants, 
is  one  of  legal,  not  equitable,  cog- 
nizance, and  the  issues  therein  are 
strictly  legal  ones.  People  v.  A. 
and  8.  R.  R,  Go.  161 

5.  The  trial  of  such  issues,  therefore, 
by  a  jury  is  the  constitutional  right 
of  the  parties.  Id. 

6.  If,  with  such  a  cause  of  action, 
other  equitable  causes  of  action 
are  united,  all  must  be  tried  by  a 
jury,  unless  a  jury  trial  is  waived. 

Id. 

7.  PlaintifEs'  complaint  set  forth  such 
a  cause  of  action  against  two  sets 
of  claimants  of  the  offices  of 
directors  of  the  A.  and  S.  R.  K.  Co., 
with  other  causes  of  action  of  an 
equitable  nature.  Upon  the  trial, 
after  reading  the  pleadings,  plain- 
tiffs rested.  A  portion  of  the 
defendants  who  had,  by  theu- 
answer,  admitted  that  they  were 
acting  as  the  officers  whose  titles 
were  in  dispute,  thereupon  re- 
quested a  trial  by  jury,  which  was 
denied.  Held,  error;  that  the  right 
to  such  trial  was  not  waived  by 
delay  in  making  the  application 
until  plaintiffs  rested;  that,  as  it 
was  not  until  then  that  said  defend- 
ants had  means  of  knowing  that 
plaintiffs  intended  to  rely  upon  the 
legal  claim,  and  as  upon  the  issue 
made  thereon  plaintiffs  had  the 


right  to  require  the  said  defend- 
ants to  prove  their  title  and 
authority  to  act,  it  was  then  the 
proper  time  to  raise  the  queetion 
and  to  object  to  a  trial  by  the 
court.  Id. 

8.  The  directors  of  a  corporation 
have  no  power  to  discriminate 
between  its  stockholders,  where 
no  such  power  of  discrimination 
is  conferred  by  the  charter.  (Eabl 
and  Gray,  CC.,  dissenting.)  Jom* 
V.  T.  H.  and  R.  R  R.  Go.         196 

0.  A  stockholder  in  a  corporation 
has  an  interest,  in  proportion  to 
the  amount  of  his  stock,  in  all  the 
corporate  property,  and  has  a  right 
to  share  in  any  surplus  of  profits 
arising  from  its  use  and  employ- 
ment in  the  business  of  the  com- 
pany; and  this  ri^ht  does  not 
depend  upon  the  time  when  he 
becomes  a  stockholder,  but  at- 
taches whenever  he  acquires  the 
stock,  and  entitles  him  to  all  sub- 
sequent dividends.  (Eabl  and 
Gray,  CC,  dissenting.)  Id. 

10.  Accordingly  hdd  (Easl  and 
Gray,  CO.,  dissenting),  where 
plaintiff  holding  bonds  oi  defend- 
ant, by  their  terms  convertible  in- 
to stock,  surrendered  them  and 
received  stock  issued  prior  to  the 
declaration  of  a  dividend  by  the 
board  of  directors,  that  said  board 
had  no  ri^ht  to  limit  the  pavment 
of  the  dividend  to  the  stockhold- 
ers holding  stock  at  a  day  prior 
to  the  issue  of  such  stock,  whidi 
was  the  close  of  the  fiscal  yeu  of 
the  company,  but  that  plamtifl 
was  entitled  to  the  dividend;  and 
that  the  fact  that  the  director  had 
adopted  a  particular  day  as  the 
close  of  the  corporate  fiscal  year, 
or  special  days  for  declaring  divi- 
dends, or  that  they  directed  the 
close  of  the  transfer  books  for  any 
purpose  did  not,  in  any  way,  im- 
pair the  legal  rights  of  stockhoki- 
ers '  to  share  in  dividends  sab^e- 
quently  declared.  I'^ 

11.  Where  a  stockholder  of  a  cor- 
poration, organized  under  the  act 
of  1852,  providing  for  the  incor- 
poration of  companies  to  navigate 
the  ocean  by  steamboats  (chap. 
228,  Laws  of  1852),  has  been  heU 


INDEX. 


705 


liable  under  its  proyisions  (§  6)  for 
a  debt  of  the  corporation,  because 
of  the  failure  of  the  president  and 
directors  to  make  and  record  a 
certificate  that  the  capital  stock 
has  been  paid  in  as  required  by 
the  act  (g  7),  he  can  maintain  an 
action  against  the  other  stockhold- 
ers for  contribution.  A»pinwaU  v. 
SoMhi.  381 

12.  It  is  no  defence  to  such  an  action 
that  the  corporation  was  not  le- 
gally organized,  as  to  those  who 
participated  as  stockholders  in  its 
acts  of  user  as  a  corporation  de 
fddOy  and  who  appeared  as  share- 
holders upon  its  books.  Id. 

13.  Where  an  illegal  contract  is 
entered  into  between  a  corpora- 
tion and  one  of  its  trustees,  who, 
as  such  trustee,  was  moving  and 
active  in  inducing  the  action  of 
the  corporation,  the  latter  cannot 
claim  that  he  was  not  in  parideUcto, 
with  the  former;  he  is,  of  the 
two,  the  more  culpable,  and  the 
degree  of  culpability  is  not  affect- 
ed by  the  fact  that  the  contract 
on  the  part  of  the  corporation 
was  ultra  vires.  (D wight,  C, 
dissenting.)  KnowUon  v.  G.  and 
E.  8.  Go.  518 

14.  The  assets  of  a  corporation  are 
a  trust  fund  for  the  payment  of 
its  debts,  and  its  creditoi-s  have  a 
lien  thereon  and  the  right  to  pri- 
ority of  payment  over  its  stock- 
holaers.    JBarUett  v.  Drew.        587 

15.  Where  property  of  a  corporation 
has  been  divided  among  its  stock- 
holders before  all  its  debts  have 
been  paid,  a  judgment  creditor, 
after  the  return  of  an  execution 
unsatisfied,  may  maintain  an  ac- 
tion, in  the  nature  of  a  creditor's 
bill,  against  a  stockholder  to  reach 
whatsoever  was  so  received  by 
him.  It  is  immaterial  whether  he 
got  it  by  &ir  agreement  with  his 
associates  or  by  a  wrongful  act. 

Id. 

16.  The  creditor  is  not  required  to 
brin^  his  suit  on  behalf  of  other 
creditors  who  may  choose  to  come 
in,  or  to  i^ake  all  the  stockholders 
parties  to  the  action.  With  the 
equities  as  between  the  stockhold- 

SiCKELS — Vol.  XII.     89 


ers  themselves  he  has  nothing  to 
do,  unless  he  chooses  to  intervene 
to  settle  them.  Id. 

17.  The  fact  that  the  debtor  is  a 
foreign  corporation  is  not  mate- 
rial. Id. 

18.  A  stock  certificate,  issued  by  a 
corporation  having  power  so  to 
issue,  \a  a  continumg  afilrmation 
of  the  ownership  of  the  specified 
amount  of  stock  by  the  person 
designated  therein,  or  his  assignee, 
until  it  is  withdrawn  in  some 
manner  recognized  by  law  ;  and  a 
purchaser  in  good  faith  has  a 
right  to  rely  thereon  and  to  claim 
the  benefit  of  an  estoppel  in  his 
favor  as  against  the  corporation. 
HoQyrook  v.  N.  J.  Z.  Go.  616 

10.  A  purchaser  from  one,  other  than 
the  original  stockholder,  who  re- 
ceives a  certificate  of  stock  with 
the  usual  assignment  and  power 
.of  attorney  thereon  executed  in 
blank  by  said  stockholder,  in  an 
action  against  the  corporation  for 
refusal  to  transfer  the  stock  on  its 
books,  is  not  bound  to  show  af- 
firmatively the  title  of  his  imme- 
diate transferrer.  The  presump- 
tion is  that  the  stock  was  trans- 
ferred and  certificate  delivered  in 
the  course  of  business,  in  the  ab- 
sence of  evidence  to  the  contrary. 

.Id. 

20.  The  pendency  of  an  action  in 
another  State  to  determine  the 
title  to  corporate  stock  is  not  con- 
structive notice  to  a  purchaser  in 
this  State  of  a  defect  in  the  title 
of  his  assignor,  and  does  not  af- 
fect the  title  acquired  by  him.   Id. 

21.  A  corporation  whose  certificate 
of  stock  is  outstanding,  cannot 
defeat  the  title  of  a  purchaser  in 
good  faith,  without  actual  notice, 
by  proof  of  the  pendency  of  an 
action  in  a  competent  court  of  this 
State,  to  determine  the  title  of  the 
original  holder  to  the  stock.  Its 
own  positive  statements  in  the 
certificate  cannot  be  overcome 
by  such  a  constructive  theoretical 
notice.  Id. 

22.  The  doctrine  of  lis  pendens  is 
not  applicable  to  corporate  stock; 
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it  is  a  harsh  doctrine,  and  will 
not  be  extended  to  commercial 
transactions.  Id. 

See  iNsuRAircE  (Firb). 
Lnsuraitcb  (Mabine). 
Municipal  CIorporations. 
Railroad  Corporation. 
Town  Bonding. 


but  the  court  is  always  open  for 
that  purpose,  save  as  otherwise 
directed  hj  statute.  (IbcmoLDS, 
C,  dissenting.)  K 

3.  A  special  ^ardian  of  an  infant, 
appointed  m  proceedings  for  tlie 
sale  of  the  real  estate  of  the  latter, 
owes  a  duty  of  absolute  loyalty  to 
the  interests  of  the  infantj  so  far 
as  relates  to  the  proceeds  of  the 
real  estate  that  comes  to  his  hands; 
he  cannot,  of  right,  when  cited  to 
account,  hold  the  position  of  an 
opposing  party,  within  the  mean- 
ing of  that  provision  of  the  Code 
(|  81),  declarmg  the  County  Court 
always  open  for  business,  where 
no  notice  to  an  oppo9ing  party  is 
required,  and  he  will  not  be  pre- 
sumed to  claim  to  occupy  that  po- 
sition. (Retnolds,  C,  dissenting.) 

4.  Even  if  the  ^ardian  in  such  case 
may  be  considered  an  **  opposing 
party,"  this  limitation,  upon  the 
authority  of  the  court,  to  do  bus- 
ness  out  of  term,  being  simply  for 
the  benefit  of  such  piuty,  he  may 
waive  it,  so  as  not  to  stand  in  that 
position,  or  he  ma^  so  act  as  lobe 
estopped  from  insisting  upon  the 
application  of  the  provision  to  bis 
case.    (RETNOLDe,C.,difl8entinf.) 

5.  A  special  guardian,  alter  tbe 
coming  of  age  of  the  infant, 
was  cited  to  appear  before  a 
county  Judge  and  account  at  a 
day  not  in  a  stated  term; 
he  appeared  and  rendered  an  ac- 
count, without  question,  and 
signed  a  stipulation  that  the  county 
judge  might  enter  a  decree  for  the 
amount  his  account  showed  tt^  Iv 
due  the  infant,  a  decree  was  en- 
tered thereon,  purporting  on  its 
lace  to  have  been  made  at  a 
"  County  Court,"  directing  pay- 
ment of  the  amount,  or,  in  defauli, 
that  the  bond  of  the  guardian  be 
prosecuted.  Held  (Retxolds,  ( ., 
dissenting),  that  the  decret;  ws.< 
valid  and  binding,  and,  in  default 
of  payment,  that  an  action  upon 
the  bond  could  be  sustaintii 
thereon.  /' 

8.  Also,  held  (Reynolds,  C  ,  dtsstoi- 
to  be  exercised  at  a  stated  term,  i     ing),  that,  conceding  the  deem' 


COSTS. 

1.  Where,  in  an  action  to  recover 
unliquidated  damages,  defendant 
serves  an  offer  of  judgment  under 
section  385  of  the  Code,  in  deter- 
Inining  whether  the  judgment  ob- 
tained is  more  favorable  than  that 
offered,  interest  cannot  be  added 
to  the  sum  offered.  Defendant 
cannot,  b^  offering  a  sum  less  than 
plaintiff  IS  entitled  to,  and  then 
by  persisting  in  his  defence  and 
postponing  a  recovery  until  that 
sum,  with  the  interest  added  to  it, 
exceeds  the  recovery,  obtain*  the 
benefits  of  that  section  as  to  costs. 
JohfiaianY,  CaMn,  652 


COUNTER-CLAIM. 

CkUm  for  unliquidated  dam- 

ogee  againat  cueignor  ie  not. 

See  Sbt-off,  2. 

• Of  fraud  in  contract,  cannot 

show  mistake  under. 

See  Trial,  9, 10. 

Cf  breach  of  warranty. 

See  Wabrantt,  2. 


COUNTY  COURT. 

1.  A  Coimty  Court,  in  exercising  the 
authority  conferred  upon  it  by  the 
Code  (§  30,  sub.  6),  to  order  the  sale 
of  an  infant's  real  estate  within  the 
county,  has  the  same  general  pow- 
ers as  the  old  Court  of  Chancery, 
and  the  provisions  of  the  Revised 
Statutes,  in  reference  to  such  sales 
(2  R.  S.,  194, 195,  §§  170-179),  as> 
well  as  the  general  rules  of  equity 
jurisprudence,  are  applicable. 
(Reynolds,  C, dissenting.)  Brown 
V.  Snell.  286 

2.  This  jurisdiction  is  not  required 
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void,  the  accounting  was,  in  effect, 
a  settlement  between  the  parties 
thereto,  which  was  equivalent  to, 
and  rendered  unnecessary  a  for- 
mal accounting  by  order  of  the 
court,  and  that  an  action  upon  the 
bond  could  be  sustained  thereon. 

Id, 

COUNTY  JUDGE. 


No  authority  to  designate  jus- 


tice to  appoint  referees  in  proceedings  to 
lay  out  highways. 
See  HiaHWATS,  6. 


COVENANTa 

1.  The  criterion  for  determining 
whether  a  covenant  runs  with  the 
land  is  the  intention  of  the  par- 
ties, provided  the  covenant  be  of 
such  a  nature  that  it  can,  under 
any  circumstances,  bind  the  land 
in  respect  to  grantees.  (Dwioht. 
C.)    Brawn  v.  McKee.  684 

2.  The  covenants  in  the  agreement 
above  stated  are  of  a  nature  that 
they  can  run  with  the  land,  and 
where  such  an  intent  is  manifested 
in  and  by  the  agreement,  they 
bind  not  only  the  original  parties 
but  the  subsequent  owners  of  the 
respective  premises.  (Dwioht, 
C.)  Id. 

8.  As  affecting  assignees,  there  is  no 
distinction  between  the  benefit  and 
the  burden  of  a  covenant,  both  will 
alike  pass  as  incident  to  an  estate 
in  lands,  and  both  will  run  with  an 
incorporeal  as  well  as  with  a  cor- 
poreal hereditament.  (Dwioht, 
C.)  Id. 

4  Whether  a  covenant  to  pay  for  a 
party-wall  when  used  runs  with  the 
land  or  not,  in  the  view  of  a  court 
of  law,  a  grantee  of  the  cove- 
nantor having  notice  is  bound  in 
equity,  and  the  benefit  of  the  cov- 
enant mures  to  the  grantee  of  the 
builder,  to  whom  the  property  in 
the  wall  passes  as  an  incident  to 
his  grant,  and  the  former  can- 
not avail  himself  of  this  agree- 
ment without  being  equitably 
bound  to  pay  him  who  is  the 
owner  of  the  wall  at  the  time  he 
appropriates  it.    (D wight,  C.) /d. 


CREDITOR'S  SUIT. 

To  remove    ineurnbranee   cf 

mortgage. 
See  StaweU  v.  Hadett.  (Mem.)    687 


DAMAGES. 

1.  Defendant  contracted  to  sell  and 
convey  certain  premises  to  plain- 
tiff for  $800.  In  consequence  of 
a  recent  rise  in  value  it  was  worth 
$2,000.  The  property  had  been 
sold  at  a  tax  sale  for  a  municipal 
assessment  and  a  lease  given. 
These  facts  were  known  to  plain- 
tiff, but  unknown  to  defendant  at 
the  time  of  executing  the  contract. 
Defendant  had  a  dower  right  only 
in  the  property,  the  title  being  in 
her  children,  of  whom  three  were 
infants.  This  wasknown to  plain- 
tiff. In  an  action  for  breach  of 
the  contract  the  trial  court  allow- 
ed as  damages  the  difference  be- 
tween the  value  of  the  land  and 
the  contract-price.  Eetd,  error  ; 
that  as  an  order  giving  authority 
to  convey  the  land  could  not  be 
obtained  4  without  practicing  an 
imposition  upon  the  court,  which 
plaintiff  mav  be  presumed  to  have 
known,  ana  as.  defendant  was 
ignorant  of  the  tax  title,  no  blame 
could  be  imputed  to  her  for  non- 
performance, and  that  merely 
nominal  damages,  together  with 
the  sum  paid  bv  plaintiff  upon  the 
contract,  could  be  recovered. 
Margraf  v.  Muir,  166 

2.  The  Gkneral  Term  has  no  power, 
upon  reversal  of  a  judgment,  to 
render  a  judgment  in  favor  of  the 
appellant,  unless  the  lacts  upon 
which  its  judgment  is  founded  are 
agreed  to  by  the  parties  or  were 
found  by  the  court  or  jury  on  trial; 
the  question  of  damages  cannot 
be  determined  by  it,  but  must  be 
determined  by  the  court  or  tribunal 
for  the  trial  of  issues  of  fact.  Cuff 
V.  Darland.  560 

8.  In  an  action  for  the  specific  per- 
formance of  a  contract  for  the  sale 
of  lands,  the  complaint  was  dis- 
.  missed  at  Special  Term.  In  the 
findings  of  fact,  the  court  found 
the  sums  paid  by  plaintiff  on 
account  of  the   purchase-money. 
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The  General  Term  reversed  the 
judgment  and  rendered  judgment 
for  plaintiff  for  damages  to  the 
amount  paid  as  thus  found ;  plain- 
tiff appealed  from  so  much  of  the 
judgment  as  gave  damages.  Hetd^ 
that  as  there  was  no  appeal  from 
that  portion  of  the  judgment  re- 
versing the  judgment  at  Special 
Term,  it  must  be  presumed  the 
reversal  was  proper ;  but  that  if  a 
judgment  for  damages  was  proper 
the  amount  thereof  was  not  neces- 
sarily limifl^d  to  the  amount  paid, 
and  a  new  trial  should  have  been 
'  granted.  Id. 

4.  A  claim  that  excessive  damages 
have  been  allowed  is  properly 
addressed  to  the  discretion  of  the 
court  below;  its  decision  thereon 
is  not  reviewable  here.  Metcalf  v. 
Baker.  662 

5.  In  an  action  by  a  physician  to 
recover  damages  for  personal 
injuries  alleged  to'  have  been  sus- 
tained through  defendant's  negli- 
gence, the  referee  found  that  plam- 
tiff  sustained  damages,  amon^  other 
things,  **  for  necessaiy  expenditures 
for  medical  treatment"  It  ap- 
peared that  plaintiff  incurred  no 
expense  for  physician's  fees,  but 
paid  for  medicine  prescribed  by  a 
physician.  HM^  that  this  fairly 
came  imder  the  head  of  expendi- 
tures for  medical  treatment.       Id. 

6.  Also,  hddy  that  loss  incurred  by 
plaintiff  in  his  practice  was  a 
legitimate  ground  for  awarding 
damages.  Id. 


In  action  of^ectment^  does  not 


include  rents  and  profits. 

See  Ejectment,  1. 

In  lieu  of  ^xdflcperformaneey 

when  not  proper. 

See  Standiffv.Soss.    (Mem.)    648 

Measure  of. 

See  Cramer  v.   Metz.    (Mem.)    659 


DEED. 

1.  Three  brothers,  D.,  G.  and  A., 
were  tenants  in  common  of  cer- 
tain real  estate.  In  view  of  a 
division,  giving  to  D.  his  portion 
in  severalty,  G.  and  A.  executed 
an  instniment  under  seal,  dated 


April  21, 1835,  by  which  6.  agreed 
that  his  share  should  remain  with 
A.'s  undivided,  and  he  coDdtituted 
A.  his  attorney,  to  take  and  receive 
his  portion;  A.  to  take  chaise  of 
the  two  undivided  shares  and  the 
^'charge,  direction,  use  and  in- 
come of  said  estate  "  to  belong  to 
A. ,  **  his  heirs,  executors  or  admin- 
istrators or  assigns  forever."  As 
a  consideration,  A.  aiirreed  to  give 
G.  a  home  with  him  and  to  sup- 
port him ;  G.,  in  case  of  his  mar- 
riage or  of*  ill  usage  by  A.,  re- 
served the  right  to  have  his  por- 
tion set  off  and  to  resume  contn^ 
of  it;  G.  agreed  that  he  would  not 
at  any  time  revoke  the  power  of 
attorney,  save  for  one  of  the  causes 
above  mentioned.  He  also  had 
the  right  to  devise  his  estate  as 
he  chose.  Heldy  that  this  instru- 
ment conveyed  to  A.  an  estate  in 
fee,  subject  to  be  defeated  by  a 
resumption  of  the  est^ite  for  one 
of  the  causes  specified  or  by  a 
devise,  and  that  upon  the  d^ih 
of  G.  intestate,  A.  having  per- 
formed on  his  part,  the  latter  would 
take  under  it  an  absolute  title, 
Mott  V.  Biehimyer.  49 

2.  On  the  seventh  of  May,  there- 
after, A.  and  G.  executed  another 
instrument  under  seal,  modifying 
the  first;  by  it,  a  specified  tract  ot 
land  was  agreed  to  be  set  off  as  G/s 
sh|tre,  and  a  sum  of  money  (the 
amount  to  be  determined  by  airhi- 
trators),  awarded  to  him  to  be  paid 
by  A.  to  make  their  shares  equal, 
which  sum  was  to  remain  in  A*s 
hands  with  G.*s  share  of  the  per- 
sonal estate,  and  out  of  it  A.  to 

.  build  farm  buildings  on  said  tnfX, 
if  G.  should  serve  upon  him  & 
written  notice  of  his  desire  to  seek 
a  new  home.  Hdd^  that  this  in- 
strument did  not  work  a  re-con- 
veyance by  A. ,  and  that  the  f  onner 
instrument  remained  in  forec. 
save  as  modified.  Id. 

8.  On  the  eleventh  of  May  G.  exe- 
cuted to  A.  a  quitclaim  deed  of 
the  tract  so  set  off,  to  A.,  **lu> 
heirs  and  assigns  forever,  to  bsv« 
and  to  hold  *  *  *  in  trust,  for 
the  purpose  of  securing  *'  to  (t.  a 
**good,  comfortable  living  an  J 
maintenance  under  contlngenci*  > 
of   sickness,   infirmities  and  ohl 
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1^/*  Held,  that  if  the  habendum 
clause  was  intended  to  cut  down 
A/s  interest  to  an  estate  for  life 
of  G.,  it  was  repugnant  to  the 
premises  of  the  deed  and  void; 
that  no  trust  was  created,  such  as 
is  authorized  bv  the  Revised 
Statutes  (1  R.  8., '728,  §  55);  that 
the  real  estate  in  fee  simple  was 
conveyed  to  A.,  charged  with  or 
upon  condition  that  he  support 
G.;  and  that  G.  having  been  sup- 
ported, upon  his  deam,  the  land 
became  A.%  freed  from  any  charge 
or  trust.  Id. 

4.  Also,  Tieldy  that  the  three  instru- 
ments were  not  so  nearly  cotem- 
poraneous  as  to  be  taken  and  con- 
strued together;  but  that  if  so 
constmed  the  result  would  \^e  the 
same.  Id. 

5.  Defendant  sold  and  conveyed  by 
warranty  deed  to  plaintiff's  grantor 
a  certain  piece  of  land,  reserving 
tbe  right  to  enter  upon  a  portion 
thereof  particularly  described  '*  at 
all  times  thereafter,  so  long  as  the 
clay  and  sand  may  last  or  be  used 
for  brick-making  purposes,"  and 
to  dig  and  take  therefrom  the  clay 
and  sand  that  may  be  foun^ 
thereon  fit  for  brick-making.  In 
digging  and  removing  the  clay  and 
sand,  within  the  boundaries  of  the 
portion  described,  some  of  the 
adjoining  land  fell  into  tlje  ex- 
cavations. In  an  action  to  restrain 
defendant  from  removing  so  much 
of  the  soil  as  was  necessary  to  fur- 
nish lateral  support  to  the  adjoin- 
ing land,  held  (Johnson,  C,  dis- 
senting), that  the  clause  was  a  re- 
servation, not  an  exception;  that 
defendant  was  entitled  to  exercise 
the  rights  reserved  anywhere 
within  the  boundaries  of  the  par- 
cel described;  that  the  doctrine  of 
lateral  support,  incident  to  and 
affecting  adjoining  lauds  owned 
by  different  proprietors,  did  not 
apply,  and  that  plaintiff  could  not 
maintain  her  action.  Ryckman  v. 
QiUU.  68 

6.  Where  a  deed  contains  express 
covenants  of  warranty  or  quiet  en- 
joyment, it  operates  as  an  estoppel 
against  a  claim  of  the  grantor  or 
his  privies  to  a  subsequently  ac- 
quired estate,  as  well  where  the 


grantor  had  a  present  right  or  in- 
terest, which  passed  at  the  time  of 
the  grant,  as  when  nothing  what- 
ever passed.    House  v.  MeUormick. 

810 

7.  Certain  premises  were  deeded  to 
J.  during  his  life,  and  after  his  de- 
cease to  his  heirs  and  assiras  for- 
ever. J.  had  eleven  children,  to 
whom  he  conveyed  his  life  estate ; 
they  divided  the  premises;  all  of 
the  others  united  in  a  deed  to  R, 
one  of  the  children,  of  the  portion 

*  allotted  to  him,  the  deed  recited 
the  intent  to  be  that  the  grantee 
should  hold  his  portion  in  sever- 
alty, free  and  discharged  from  all 
claim,  liability,  interest  or  estate 
of  the  others,  and  contained  a  cov- 
enant of  quiet  enjoyment  as 
against  the  grantees  and  all  per- 
sons lawfully  claiming,  or  to  claim, 
under  them,  etc.  R.'s  interest  was 
sold  upon  execution  and  conveyed 
bv  sheriff's  deed,  under  which 
plaintiff  claimed.  F.,  one  of  the 
children,  died  during  the  life  of  J., 
leaving  a  child.  After  the  death 
of  J.,  under  a  judgment  in  par- 
tition, the  land  so  deeded  to  R. 
was  set  off  to  P.,  another  of  the 
children.  Held^  that  by  the  deed  to 
R.  he  acquired  an  absolute  title, 
upon  the  death  of  J.,  to  ten- 
elevenths  of  the  premises  (the  title 
to  one-eleventh  thereof  having 
been  divested  by  the  death  of  F.), 
and  under  the  covenant  in  said 
deed  the  -subsequently  acquired 
title  of  P.  to  the  other  one- 
eleventh,  inured  by  way  of  estop- 
pel to  the  benefit  of  plaintiff,  the 
grantee  of  R.'s  title;  and  that  she 
was  entitled  to  the  possession  of 
the  whole  as  against  a  grantee  of 
P.  Id. 

By  wife,  jointly  with  hueband^ 

€xtinguiJi4s  dower. 

See  DowBR,  1,  2,  3. 

Whencourses  and  disUmceB  con- 
trol. 

See  Burnett  Y,  Wadtworth,    (Mem.) 

684 

In  inutf  mUdity  of. 

See  Graham  v.  Bead.  (Mem.)    681 

DEFENCE. 

1.  A  vendee,  in  possession  of  lands 
under  a  contract  of  sale,  in  an 
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action  of  ejectment  brought  by 
the  vendor,  can  assert  the  same 
equitable  rights  as  he  could  If  he 
were  a  party  to  an  action  for  the 
specific  j>6riormance  of  the  con- 
tract.    GavaUi  v.  Allen.  508 

2.  If  the  vendor  be  indebted  to  him 
upon  an  independent,  liquidated 
claim,  to  an  amount  sufficient  to 
balance  the  unpa{d  purchase- 
money,  he  can  set  up  the  same 
and  ask  to  have  it  applied  in  pay- 
ment, and  for  a  specific  perform- 
ance on  the  part  of  the  vendor. 

Id. 

8.  The  same  rule  applies  to  a  sub- 
vendee,  as  against  his  vendor,  the 
original  vendee,  and  also  as  against 
an  assi^ee  of  the  latter.  Espe- 
cially IS  this  true,  in  the  latter 
case,  where  there  is  some  peculiar 
equitable  ground  for  relief,  as  that 
of  the  insolvency  of  the  assignor. 

Id, 

4.  In  fui  action  by  a  surety  against 
his  co-surety  for  contribution,  the 
latter  cannot  defend  by  setting  up 
by  way  of  counter-claim,  recoup- 
ment or  set-off,  a  cause  of  action 
existing  in  favor  of  the  principal 
Wiinst  the  plaintiff.  O'BUnis  v. 
Karing,  648 

In,  action  far  eontrHnUum, 

See  CoNTRiBUTroN,  2. 

By  vendee  in  cLcUon  of  ^ect- 

tnenL 

See  EjBcncBNT,  5, 6,  7. 


DEFINITIONS. 

Allowances  in  contracts  of  sale. 

See  Bacon  v.  Oilman.  (Mem.)  056 


DEMAND. 

1.  The  rule  that  where  a  specific 
sum  of  money  is,  by  the  agree- 
ment of  the  parties,  made  payable 
at  a  specified  time  and  place,  as 

'  against  the  original  debtor,  no 
demand  at  the  time  or  place  be- 
fore the  commencement  of  an  ac- 
tion is  necessary,  is  not  confined 
to  bills,  notes  and  bonds,  but  in- 


cludes all  agreements  for  thepay- 
ment  of  money.  Loeklin  v.  Moort, 

2.  The  only  benefit  the  debtee  de- 
rives from  these  specifications  in 
the  agreement  is  that  if  ready  to 
pay  at  the  time  and  place,  and  if 
he  has  kept  ready,  by  paying  the 
money  into  court  and  setting  uiese 
facts  up  in  his  answer,  he  shields 
himself  from  liability  for  interest 
and  costs.  Id. 

When  and  what  necessary  to 

sustain  action  of  conversion. 
See  OoNYEBSiON,  1,  2, 8. 


DEMURRER. 

To  answer. 

See  Plbadino,  1. 


DEPosmoNa 

Taken  de  bene  esse^  niken  mm- 


pcterU, 

See  Johnston  v.  Bush.  (Mem.)  63S 


DIRECTORS. 

Of  corporation^  no  posm  S» 

diservminate  between  stoekholden. 
See  CSoBPORATioN,  8, 10. 


DOWER 

1.  Where  a  wife  joins  with  her  hus- 
band in  a  convevance  of 'bis  lude, 
which  is  properly  executed  by  her, 
is  effectual  and  operative  against 
him,  and  is  not  superseded  or  set 
aside  as  against  him  or  his  grantee, 
her  inchoate  right  of  dower  is 
thereby  forever  extinguished  for 
all  purposes  and  as  to  all  persons. 
(Retnoli>8,  C,  dissenting. )  R- 
mendorf  v.  Lockwood,  323 

2.  Even  if  such  a  conveyance,  at  the 
time  of  its  execution,  only  operates 
against  her  by  way  of  estoppel  »i 
the  death  of  her^husband  her  in- 
terest is  released  as  effectually  is 
if  she  had  been  a  widow  w^hen  the 
conveyance  was  executed;  and  she 
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cannot  assert  it,  even  as  against  a 
stranger  to  the  grantee.  (Ket- 
NOLDB,  C,  dissenting.)  Id. 

8.  Where,  therefore,  plaintiff  joined 
with  her  husband  in  a  deed  of  his 
lands  upon  which  there  were  cer- 
tain mortgages,  which  mortgages 
were  foreclosed  and  the  lands  sold 
leaving  surplus  moneys,  before  the 
distribution  of  which  the  husband 
died,  held^  that  plaintiff  fiad  no 
dower  right  in  the  surplus.  (Rbt- 
N0LD8,  C,  dissenting.)  Id. 


Inchoate  right  of. 


See  FmoersY.  Jaekaon.  (Mem.)  654 


EASEMENT. 

In  pcuip-icaU  buUt  under  parol 

offreemenL 
See  Pabtt-wall,  8,  4. 


EJECTMENT. 

1.  A  claim  for  damages  for  with- 
holding possession  of  real  estate 
does  not  include  the  rents  and 
profits  thereof  during  the  time  the 
possession  has  been  wrongfully 
withheld;  that  is  a  separate  and 
distinct  cause  of  action.  (Code, 
g  167.)    Lamed  y.  Hudson.      151 

3.  Accordingly  Tield^  where  the  com- 
plaint asked  to  recover  possession 
of  certain  real  estate  with  dam- 
ages for  withholding,  that  the 
reception  of  evidence  of  the  value 
of  the  use  and  occupation,  and 
a  charge  instructing  the  jury  that 
in  estimating  the  damagjes,  they 
might  take  into  consideration  such 
evidence,  was  error.  Id. 

8.  Also,  Md,  that  a  general  objec- 
tion to  the  evidence  was  sufficient, 
as  there  was  no  cause  of  action 
alleged  authorizing  the  introduc- 
tion of  the  evidence;  and  the 
complaint  could  not  have  been 
amended  so  as  to  obviate  the  ob- 
jection,as  that  would  have  required 
the  inserting  a  new  and  indepen- 
dent cause  of  action.  Id. 


4.  A  vendee,  in  possession  of  lands 
under  a  contract  of  sale,  in  an 
action  of  ejectment  brought  by 
the  vendor,  can  assert  the  same 
equitable  rights  as  he  could  if  he 
were  a  party  to  an  action  for  the 
specific  performance  of  the  con- 
tract    OavaUi  v.  Allen.  508 

5.  If  the  vendor  be  indebted  to  him 
upon  an  independent,  liquidated 
claim,  to  an  amount  sufficient 
to  balance  the  unpaid  purchase- 
money,  he  can  set  up  the  same 
and  ask  to  have  it  applied  in 
payment,  and  for  a  specific  per- 
formance on  the  part  of  the  ven- 
dor. Id. 

• 

6.  The  same  rule  applies  to  a  sub- 
vendee,  as  against  his  vendor,  the 
original  vendee,  and  also  as  gainst 
an  assignee  of  the  latter.  Espec- 
ially is  this  true,  in  the  latter  case, 
where  there  is  some  peculiar  equi- 
table ground  for  relief,  as  that 
of  the  insolvency  of  the  assignor. 

Id. 

7.  J.  contracted  to  sell  certain  prem- 
ises to  8.,  who  sub-contracted  a 
portion  thereof  to  defendant;  the 
latter  entered  into  possession;  S. 
did  not  perform  his  contract,  and 
the  same  was  .surrendered,  and  a 
new  contract  of  sale  executed  be- 
tween him  and  J.;  8.  thereafter 
received  a  payment  from  defend- 
ant; 8.  assigned  his  contract  to  C, 
who  knew  at  the  time  of  defend- 
ant's interest;  the  latter  then  held 
a  note  given  to  him  by  8.  to  more 
^an  bSance  the  unpaid  purchase- 
money;  8.  was  insolvent;  J.  con- 
veyed to  C,  "  saving  all  rights,  if 
any,."  under  his  contract  with  8. 
In  an  action  of  ejectment  by  plain- 
tiff as  devisee  of  C,  held^  that  C. 
took  his  assignment  subject  to  the 
equities  between  defendant  and 
8. ;  that  the  latter  could  not  affect 
defendant's  rights  without,  his  con- 
sent, by  surrendering  the  old  and 
taking  a  new  contract ;  but  that 
the  subsequent  payment  was  an 
adoption  and  ratification  by  the 
defendant  of  the  change;  that 
defendant  had  the  right  to  offset 
the  note  against  the  unpaid  pur- 
chase-money, and  that  plaintiff 
was  not  entitled  to  recover.       Id. 
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ELECTION  OP  REMEDIES. 

For  breach  of  contract  to  buSd 

party-fjoaU. 
J3ee  Party- WALL,  1. 


EQUITY. 

Equitable  dtfences    in  action 

of  ^ectmeni. 

See  Ejbcticent,  4, 6,  6. 

When  action  is  legal  not  eqai- 

taJbie. 

See  Jury,  1. 

When  action  is  equitable. 

Bee  Party-wall,  2. 


ESTOPPEL. 

1.  Where  one  having  no  title  to 
lands  executes  a  mortgage  thereon 
with  covenants  of  seizin  and  of 
title,  and  afterward  acquires  title, 
it  inures  to  the  benefit  of  the  mort- 
gagee, and  the  mortgagor  and  his 

{mvies  in  estate,  in  olood  and  in 
aw,  are  estopped  from  questioning 
that,  at  the  date  of  the  mortgage, 
the  mortgagor  had  title.  Tefft  v. 
Munson,  97 

2.  A  record,  therefore,  of  the  mort- 
gage, prior  to  the  acquisition  of 
title  by  the  mortgagor,  is  construc- 
tive notice  to  a  subsequent  pur- 
chaser in  good  faith,  and,  under 
the  recording  act,  gives  it  priority 
to  "his  title.  (LoTT,  Ch.  C,  and 
Reynolds,  C,  dissenting.)        Id, 

3.  Where  a  deed  contains  express 
covenants  of  warranty  or  quiet  en- 
joyment, it  operates  as  an  estoppel 
against  a  claim  of  the  grantor  or 
his  privies  to  a  subsequently  ac- 
quired estate,  as  well  where  the 
grantor  had  a  present  right  or  in- 
terest, which  passed  at  the  time  of 
the  grant,  as  when  nothing  what- 
ever passed.    Houee  v.  McUortnick. 

810 

4.  Certain  premises  were  deeded  to 
J.  during  his  life,  and  after  his  de- 
cease to  his  heirs  and  assigns  for- 
ever. J.  had  eleven  children,  to 
whom  he  conveyed  his  life  estate; 


they  divided  the  premi3es ;  all  of 
the  others  united  in  a  deed  to  R, 
one  of  the  children,  of  the  portion 
allotted  to  him,  the  deed  recited 
the  intent  to  be  that  the  grantee 
should  hold  his  portion  in  sever- 
alty, free  and  discharged  from  all 
claim,  liability,  interest  or  estate 
of  the  others,  and  contained  a  cov- 
enant of  quiet  enjoyment  as 
against  the  srantees  and  all  per- 
sons lawfully  claiming,  or  to 
claim,  under  them,  etc.  R's  in- 
terest was  sold  upon  execution 
and  conveyed  by  shcrilTs  deed, 
under  which  plaintiff  clmmed.  F., 
one  of  the  children,  died  during 
the  life  of  J.,  leaving  a  chilcL 
After  tlie  death  of  J.,  under  a 
judgment  in  partition,  the  land  so 
deeded  to  R.  was  set  off  to  P.,  an- 
other of  the  children.  Udd,  that, 
bv  the  deed  to  R. ,  be  acquired  an 
absolute  title,  upon  the  death  of 
J.,  to  ten-elevenths  of  the  premises 
(the  title  to  one-eleventh  thereof 
having  been  divested  by  the  death 
of  F.),  and  under  the  covenant  in 
said  deed  the  subsequently  ac- 
quired title  of  P.  to  the  other  one- 
eleventh,  inured  by  way  of  estop- 
pel to  the  benefit  of  plaintiff,  tlie 
grantee  of  R*s  title ;  and  that  she 
was  entitled  to  the  possession  of 
the  whole  as  against  a  grantee  of 

5.  A  subscription  to  the  capital 
stock  of  a  corporation  organized 
under  the  general  railroad  act 
(chap.  140,  Laws  of  1850)  made 
after  the  formation  of  the  corpo- 
ration, is  invalid  where  ten  per 
cent  of  the  amount  subscribed  has 
not  been  paid  (§4);  and  in  an  ac- 
tion b^  the  corporation  against  a 
subscnber  to  recover  the  amount 
subscribed,  the  latter  is  not  es- 
topped from  denying  such  pay- 
ment because  of  a  statement  in  the 
subscription  paper  that  ten  per 
cent  has  been  paid.  A  statute  can- 
not be  evaded  by  estoppel.  JV. 
T.  and  0.  M,  R  R  Go.  v.  Van 
Mom,  473 

In  favor  of  axngnee  of  iiock 

certificate  ae  against  the  oorporithh. 

See  Corporations,  18. 

Joinder  of  mfe  in  deedieilh 

htubawd  estops  all  elaim  for  doteer. 

See  Dower,  1. 
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EVIDENCE. 

1.  The  rule  excluding  parol  evi- 
dence tending  to  explain,  modify 
or  contradict  written  instruments 
applies  as  well  to  subsequent  as 
to  prior  or  cotemporaneous  oral 
declarations  of  the  parties.  Mod 
V.  BuMnyer.  49 

2.  A  certificate  of  the  comptroller 
of  the  currency,  approved  and  con- 
curred in  by  the  secretary  of  the 
treasury,  reciting  the  existence  of 
all  the  facts  of  which  the  former 
is  required  by  the  national  cur- 
rency act  (§  60,  18  U.  S.  Stat,  at 
Large,  99  )to  be  satisfied,  to  author- 
ize him  to  appoint  a  receiver  of  a 
national  bank  under  the  provi- 
sions of  that  act,  is  sufficient  evi- 
dence of  the  validity  of  the  ap- 
pointment of  the  receiver  in  an 
action  brought  by  him  as  such. 
PlaUy,  BeOe.  839 

8.  In  an  action  to  recover  damages 
for  injuries  alleged  to  have  been 
sustained  by  defendant's  negli- 
gence, where  defendant  had  given 
evidence  tending  to  show  that 
exercise  taken  by  plaintiff  might 
have  tended  to  retard  recovery,  and 
that  quiet  would  have  been  better, 
held^  that  evidence  that  plaintiff 
was  advised  by  his  physician  that 
it  was  right  and  beneficial  to  ex- 
ercise was  proper.  LyoTM  v.  E.  B, 
Co.  489 

4.  Under  the  provisions  of  the  act  of 
1833  relative  to  proceedings  in 
suits,  etc.  (§  9,  chap.  271,  Laws 
1838),  authonzing  the  acknowledg- 
ment and  proof  of  written  instru- 
ments, except  bills,  notes  and 
wills,  in  the  same  manner  as  con- 
veyances of  real  estate,  an  assign- 
ment of  and  power  of  attornev  to 
transfer  stock,  duly  acknowledged 
by  a  subscribing  witness,  is  com- 
petent evidence  of  the  transfer, 
and  the  acknowledgment  may  be 
made  at  any  time  before  the  paper 
is  offered  in  evidence.  HoUrrook  v. 
N.  J,  Z.  Co.  616 

5.  The  date  to  the  cancellation  of  a 
revenue  stamp  attached  to  a  power 
of  attorney,  itself  without  date,  is 
presumptive  evidence  that  the  in- 

SicKELs — Vol.  XII. 


strument  was  executed   of   that 
date.  Id. 

6.  It  seems  that,  under  a  general  de- 
nial in  an  answer  in  an  action  for 
goods  sold  and  delivered,  the  de- 
lendant  is  entitled  to  show  that  he 
dealt  with  plaintiff  as  agent  for 
another,  whose  name  was  disclosed 
and  to  whom  the  credit  was  given. 
MerriU  v.  Brigga.  651 

7.  For  the  purpose  of  explaining  a 
written  instrument,  extrinsic  evi- 
dence of  all  the  circumstances 
surrounding  the  author  of  the  in- 
sti'ument,  the  knowledge  of  which 
can,  in  any  way,  be  made  ancil- 
lary to  the  ri^ht  interpretation 
thereof,  is  admissible.  Kriapp  v. 
Wartier.  668 

8.  A  car  upon  defendant's  road,  in 
which  G.,  plaintiff's  testator,  was  a 
passcneer,  was  thrown  from  the 
track,  m  consequence  of  a  broken 
rail,  and  G.  was  injured.  In  an 
action  to  recover  damages,  the 
question  was,  whether  the  rail  was 
defective  or  had  been  maliciouslv 
cut  by  some  unknown  person.  A 
witness,  called  by  defendant,  who 
testified  that,  during  the  period 
of  twenty  years,  he  had  visited 
*' dozens  of  railroad  accidents," 
and  had  examined,  for  the  pur- 
pose of  reportingfor  a  newspaper, 
the  probable  cause,  was  asked 
whether  he  had  arrived  at  any 
conclusion  as  to  the  cause  of  the 
breaking  of  the  rail  in  question. 
Held,  that  it  did  not  appear  that 
the  witness  was  qualified  to  give 
his  opinion  as  an  expert,  and  that 
the  evidence  was  properly  ex- 
cluded.   Uoyi  V.  L.  I  B.  B.  Co. 

678 

In  action  of  ^eetment. 

See  Ejectment,  1. 

When  papers  Tiot  offered  below 

can  be  used  on  appeal. 
See  Appeal,  4. 

Entries  of  sales,  feeUngs  of 

witness    toward    parties,    refreshing 
reeoUeetion  of  witness. 

See  Oilbert  v.  Sage.   (Mem.)      689 

Parol,     of    contract,     when 

proper. 
See  Iloag  v.  Otoen.    (Mem.)       644 

Of  former  difficulty  between 

parties. 

See  Carpenter  y.Halsey.  (Mem.)  667 

90 
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•  2'fbtiee  by  (tUarney  ofresdssian 

of  eofUract 
See  Stokes  v.  Johnson.    (Mem.)  673 


EXCEPTIONS. 

1.  Exceptions  to  a  charge,  whether 
general  or  special,  relate  only  to 
questions  submitted  to  the  jury. 
Questions  not  submitted  cannot 
be  made  the  subject  of  an  excep- 
tion.   Sehenckv,  Andrews.        133 

2.  Where,  therefore,  all  of  the  in- 
structions given  by  the  court  as  to 
the  questions  submitted  are  erro- 
neous, a  general  exception  is  suffi- 
cient, although  other  propositions 
may  have  been  correctly  stated. 

Id. 

When  insufficient. 

See  Johnston  y.  Bush.   (Mem.)  683 
Hawkins  Y.  Paimer.    (Mem.) 

664 
White  V.  McLean.  (Mem.)  670 
Bbyt  V.  X.  L  B.  B.  Co.  (Mem.) 

678 

EXECUTIONS. 

1.  In  the  provision  of  the  Code 
(§  186)  allowing  ball  to  be  given  to 
discharge  a  defendant  from  arrest 
at  any  time  before  execution,  an 
execution  against  the  person  is  in- 
tended. Bail  may  be  given  after 
execution  is  issued  against  prop- 
erty.   Bostwickv.  Oo^gel.         582 

2.  It  seejtis^  that  the  provisions  of  the 
Revised  Statutes  (2  R.  S.,  556,  §g 
36, 37)  providing  that  when,  at  the 
time  of  the  rendition  of  judgment, 
the  defendant  is  under  arrest,  the 
plaintiff  shall  charge  him  in  exe- 
cution, within  three  months  after 
the  last  day  of  the  term  next  fol- 
lowing that  at  which  the  judgment 
was  rendered,  and,  in  case  of 
neglect,  that  defendant  may  be 
discharged  on  supersedeas^  were  in- 
tended only  for  the  relief  of  a 
defendant  in  actual  custody;  and 
if  in  force,  under  the  Code,  do  not 
apply  where  he  has  been  dis- 
charged, upon  giving  bail;  the 
defendant,  also,  who  has  not  been 
discharged  from  custody  by  a 
supersedeas^  remains  liable  to  arrest 


on  execution,  after  the  expiration 
of  the  time  specified.  Id. 

3.  These  provisions  are  not  in  force 
under  the  Code,  and  prior  to  1870 
there  was  no  limitation  of  time, 
during  which  an  execution  against 
the  person  of  a  defendant  in  cus- 
tody might  be  issued.  Id. 

4.  It  seems,  that  under  the  amend- 
ment to  section  288,  made  in  1870, 
providing  for  the  dischaige,  upon 
his  motion,  of  a  defendant  in  cus- 
tody, if  execution  against  his 
person  be  not  issued  within  three 
months  after  entry  of  judgment, 
the  execution  can  be  supOTaeded 
only  by  order  of  the  court  upon 
motion.  li. 

EXPERT. 

1.  A  car  upon  defendant's  road,  in 
which  G.,  plaintiff's  testator,  was  a 
passenger,  was  thrown  from  the 
track,  fii  consequence  of  a  biokoi 
rail,  and  Q.  was  injured.  In  an 
action  to  recover  damages,  the 

Suestion  was,  whether  the  rail  was 
efectlve,  or  had  been  maUdousIv 
cut  by  some  unknown  person.  A 
witness,  called  by  defendant,  who 
testified  that,  djiring  the  period  of 
twenty  years,  he  had  visited  **  doz- 
ens of  railroad  accidents,"  and  had 
examined,  for  the  purpose  of  re- 
porting for  a  newspaper,  the  pro- 
bable cause,  was  asked  whether 
he  had  arrived  at  any  conclusion 
as  to  the  cause  of  the  breakmg  of 
the  rail  in  question.  Edd,  that  it 
did  not  appear  that  the  witness 
was  qualified  to  give  his  opinioA 
as  an  expert,  and  tiiat  the  evi- 
dence was  properly  excluded 
Iloyi  V.  L.  I.  B.B.CO.  678 


FINDINGS  OP  LAW  AND  FACT. 

— —  Bef erects  findings  as  to  prob- 
abiUties. 

See  S.,  B,  A  N.  T.  B  B  Co.  v. 
CoUins.    (Mem.)  •  641 


FORECLOSURE. 

1.  In  an  action  for  the  foreciosore 
of  a  mortgage  covering  certais 
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leasehold  interests  in  lands,  the 
Judgment,  after  the  usual  direc- 
tions for  sale,  directed  the  sheriff, 
out  of  the  proceeds,  after  deduct- 
ing fees  and  expenses  **  and  any 
lien  or  liens  upon  said  premises  so 
sold,  at  the  time  of  such  sale,  for 
taxes  or  assessments  and  all  rents 
dae  "  by  the  mortgagors  upon  the 
leases,  to  pay  to  the  plaintiff  his 
costs  and  the  amount  found  due, 
etc  Defendants  G.  and  F.,  claim- 
ing as  incumbrancers,  appealed. 
The  order  of  General  Term  stated 
that  the  appellants  waived  all 
claim  for  an  absolute  reversal,  and 
claimed  only  the  modification  of 
all  directions  for  the  application 
of  the  proceeds;  and  the  iudg- 
ment,  so  far  as  it  directed  the 
payment  of  liens  for  taxes  and 
assessments  and  of  rents,  was  re- 
versed. BM^  error.  1st.  That 
the  waiver  and  the  affirmance  by 
consent  of  the  provisions  of  the 
judgment  below  du'ecting  a  sale, 
necessarily  precluded  a  reversal  of 
the  directions  as  to  the  payment 
of  incumbrances,  as  the  order  was 
entire  and  indivisible,  simply  di- 
recting a  sale  free  of  incum- 
brances ;  and  the  parties  could  not 
avail  themselves  of  the  enhanced 
price  resulting  from  such  a  sale, 
and  at  the  same  time  repudiate 
the  directions  by  or  under  which 
it  was  obtained.  2d.  That  the 
directions  were  proper;  that  as 
the  purchaser  would  take  the 
leasehold  interests  subject  to  the 
liability  of  being  dispossessed  for 
non-payment  of  rentj  the  rent  in 
arrear  was,  in  practical  effect,  a 
lien  and  its  payment  proper  to  be 
provided,  for,  with  other  liens,  in 
accordance  with  the  settled  prac- 
tice upon  foreclosure ;  and  that,  as 
to  the  taxes  and  assessments,  it 
was  immaterial  that  the  interests 
sold  were  leasehold,  and  in  the 
absence  of  express  agreement  the^ 
were  for  the  lessor  to  pay,  as  it 
was  necessary,  in  order  to  secure 
the  full  value  of  the  property, 
that  the  purchaser  should  acquire 
title  free  of  incumbrance.  GatUn 
V.  Orissler.  863 

2.  In  the  mortgage  the  leasehold 
interests  were  described  in  general 
terms;  the  pleadings  disclosed 
what   premises  were  leased  and 


the  terms.  Held,  that  the  leases, 
or  the  record  of  them,  could  prop- 
erly be  read  and  considered  upon 
appeal  to  this  court,  although  not 
read  in  the  court  below.  Id. 


<if- 


FOREIGN  CORPORATION. 
Bighis  of  creditors,  as  to  cusets 


See  CoBFoaA.TiON,  17. 


FRAUD. 

1.  Plaintiff  alleged  that  he  was  in- 
duced to  purchase  certain  premises 
by  means  of  fraudulent  representa- 
tions on  the  part  of  defendant,  who 
held  a  mortga^  thereon,  that  there 
was  no  other  incumbrance,  when, 
in  fact,  there  was,  to  defendant's 
knowledge,  another  mortgage  u^on 
the  premises.  This  action  to  re- 
cover damages  for  the  fraud  was 
brought  more  than  six  vears  after 
the  discovery  of  the  fraud,  but 
within  six  years  of  an  eviction 
under  title  acquired  by  foreclosure 
of  such  other  mortgage.  Held,  that 
the  cause  of  action  arose  immedi- 
ately on  the  purchase,  and  the 
action  was  barred  by  the  statute 
of  limitations.     Northrop  v.  HUl. 

851 

2.  A  cause  of  action  based  on  fraud, 
in  the  execution  of  a  written  con- 
tract, is  distinct  from  that  founded 
on  a  mistake  merely,  and  it  is  not 
competent  upon  ttie  trial  to  make 
a  substitution  of  one  for  the  other. 
Dudley  v.  ScrarUon.  424 

8.  Where,  therefore,  defendant  set 
up  as  a  counter-claim  a  fraudulent 
omission  and  concealment,  on  the 
part  of  plaintiff,  of  items  supposed 
by  defendant  to  have  been  included 
in  a  settlement  between  the  parties, 
which  formed  the  basis  of  the 
agreement  upon  which  the  action 
was  brought,  Tidd^  that  it  devolved 
upon  defendant  to  establish  the 
fraud,  and  a  refusal  of  the  court  to 
submit  to  the  jury  the  question 
whether  the  omission  was  by  mis- 
take was  proper.  Id. 
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- —  What  suffleient  evidence  of^  to 
go  lojury. 

See  Ilawkina  v.   Palmer.     (Mem.) 

664 


FRAUDS  (STATUTE  OF). 
See  Statute  op  Frauds. 


FRAUDULENT   CONVEY- 
ANCES. 


Mortgage  given  for  eontidero' 


tion,  void  by  atattUe  of  frauds. 
SeeStMJoeaY.HadeU.    (Mem.)  637 


GENERAL  TERM. 

1.  The  General  Term  has  no  power, 
upon  reversal  of  a  Judgment,  to 
render  a  judgment  in  favor  of  the 
appellant,  unless  the  facts  upon 
which  its  judgment  is  founded  are 
agreed  to  by  the  parties  or  were 
found  by  the  court  or  jury  on  trial; 
the  question  of  damages  cannot 
be  determined  by  it,  but  must  be 
determined  by  the  court  or  tribunal 
for  the  trial  of  issues  of  fact.  Guff 
V.  Borland.  560 

2.  In  an  action  for  the  specific  per- 
formance of  a  contract  for  the  sale 
of  lands,  the  complaint  was  dis- 
missed at  Special  Term.  In  the 
findings  of  fact,  the  court  found 
the  sums  paid  by  plaintiff  on 
account  of  the  purchase-money. 
The  General  Term  reversed  the 
judgment  and  rendered  judgment 
for  plaintiff  for  damages  to  the 
amount  paid  as  thus  found;  plain- 
tiff appealed  from  so  much  of  the 
judgment  as  gave  damages.  Held^ 
that  as  there  was  no  appeal  from 
that  portion  of  the  judgment  re- 
versing the  judgment  at  Special 
Term,  it  must  be  presumed  the 
reversal  was  proper;  but  that  if  a 
judgment  for  damages  was  proper 
the  amount  thereof  w^as  not  neces- 
sarily limited  to  the  amount  paid, 
and  a  new  trial  should  have  been 
granted.  Id. 

When  final  judgment  by^  is 

improper. 

SeeStomllY.HazUitt.   (Mem.)    637 


GUARDIAN  AND  WARD. 

1.  A  special  ^ardian  of  an  infant, 
appomted  m  proceedings  for  the 
sale  of  the  real  estate  of  the 
latter,  owes  a  duty  of  absolute 
loyalty  to  the  interests  of  the 
infant,  so  far  as  relates  to  the  pro- 
ceeds of  the  real  estate  that  comes 
to  his  hands;  he  cannot,  of  right, 
when  cited  to  account,  hold  the 
position  of  an  opposing  p«rty, 
within  the  meaning  of  that  pro- 
vision of  the  Code  (§  31),  declar- 
ing the  County  Court  always  open 
for  business,  where  no  notice  to 
an  opposing  party  is  required,  and 
he  will  not  be  presumed  to  claim 
to  occupy  that  position.  (Rey- 
nolds, C.,  dissenting.)  Brown  v. 
SneU.  296 

2.  Even  if  the  guardian  in  such  case 
may  be  considered  an  **  opposing 
party,*!  this  limitation,  upon  the 
authorily  of  the  court,  to  do  busi- 
ness out  of  term,  being  simply  for 
the  benefit  of  such  party,  he  mar 
waive  it,  so  as  not  to  stand  in  that 

Eosition,  or  he  may  so  act  as  to 
e  estopped  from  insisting  upon 
the  application  of  the  provision 
to  his  case.  (Reynolds,  C,  dis- 
senting.) Id. 

3.  A  special  guardian,  after  the  com- 
ing of  age  of  the  infant,  was 
cited  -  to  appear  before  a  county 
judge  and  account,  at  a  day  not 
m  a  stated  term,  he  appeared  and 
rendered  an  account,  without  ques- 
tion, and  signed  a  stipulation  that 
the  county  Judge  mi^ht  enter  a 
decree  for  the  amount  his  accou> ' 
showed  to  be  due  the  infant,  a 
decree  was  entered  thereon,  pur- 
porting on  its  face  to  have  been 
made  at  a  "  County  Court,*'  direct- 
ting  payment  of  the  amount,  or,  in 
demult,  that  the  bond  of  the  guar- 
dian be  prosecuted.  Held  (Rey- 
nolds, C,  dissenting),  that  the 
decree  was  valid  and  binding,  and, 
in  default  of  payment,  that  an 
action  upon  the  bond  could  be 
sustained  thereon.  Id. 

4.  Also,  held  (Reynolds,  C,  dissent- 
ing), that,  conceding  the  decree 
void,  the  accounting  was,  in  effect, 
a  Ht'ttlement  between  the  parties 
thereto,  which  was  equivalent  to, 
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and  rendered  unnecessary  a  for- 
mal accounting  by  order  of  the 
court,  and  that  an  action  upon 
the  bond  could  be  sustained  there- 
on. Id. 


HIGHWAYS. 

1.  The  omission  of  one  elected  to 
the  office  of  commissioner  of  high- 
ways to  execute  and  file  an  official 
bond  as  required  by  the  statute 
(§  3,  chap.  180,  Laws  of  1845), 
does  not  render  his  official  acts 
void  in  such  a  sense  as  to  make 
him  liable  as  trespasser  therefor. 
The  office  in  such  case  does  not 
become,  ipso  facto^  vacant.  Nor  is 
he  simply  an  officer  de  facU>^  but 
holds  by  a  defeasible  title;  and 
until,  in  and  b^  a  direct  judicial 
or  other  authonzed  proceeding  the 
forfeiture  is  judicially  declared,  he 
is  rightfully  m  office,  at  least  so  far 
as  the  rights  of  third  persons  ar§ 
concerned,  and  the  question  can- 
not be  raised  collaterally.  Foot  v. 
iS^iZM.  899 

2.  The  provision  of  the  Revised  Stat- 
utes (2  R  8.,  275,  §  2)  and  the  rule 
of  the  common  law  prohibiting  a 
judge  from  sitting  in  a  cause  in 
which  he  is  interested,  apply  sim- 
ply to  judges,  eo  rwmine^  or  to  jus- 
tices or  other  persons  holding 
courts;  they  cannot  be  extended 
to  administrative  officers  in  the 
performance  of  acts  requiring  de- 
liberation and  sound  judgment. 

Id. 

3.  A  conmiissioner  of  highways, 
therefore,  is  not  prohibited  there- 
by from  acting  in  the  laying  out 
of  a  highwav  by  the  fact  that  he 
is  owner  of  lands  through  which 
the  projected  highway  runs.      Id, 

4.  In  a  case  where  such  prohibition 
applies  at  common  law,  the  acts 
of  the  officer  are  not  void  but  void- 
able, and  the  only  remedy  is  to 
set  the  proceedings  aside ;  neither 
the  officer  nor  those  acting  under 
the  authoritv  of  his  decision  can 
be  held  liable  therefor  in  an  ac- 
tion of  trespass.  Id. 

5.  The  provision  of  the  Revised 
Statutes  (1  R  a,  514,  §58),  pro- 


hibiting the  laying  out  of  a  high- 
way through  a  garden  which  has 
been  previously  cultivated  for 
four  yeara,  does  not  apply  to  all 
land  inclosed  with  a  garden.  The 
protection  of  the  statute  extends 
only  to  land  which  is  part  of  a 
cultivated  garden,  and  actually 
used  as  such.  People  ex  rel.  v. 
Commisnoners.  549 

6.  Under  the  provision  of  the  stat- 
ute (chap.  455,  Laws  of  1847), 
providing  that  upon  appeal  from  a 
determination  of  commissioners  of 
highways  in  proceedings  for  the 
l^ing  out  of  a  highway,  in  case 
of  disability  of  a  county  judge, 
one  of  the  justices  of  the  sessions 
shall  appoint  the  referees,  the 
county  judge  has  no  right  to  make 
an  order  designating  the  justice 
to  make  the  appointment,  but  such 
an  order  being  a  nullity  does  not 
affect  the  validity  of  an  appoint- 
ment made  by  the  justice  so  desig- 
nated, m. 

7.  The  owner  of  a  building  adjoin- 
ing a  street  or  highway  is  under 
a  legal  obligation  to  take  reason- 
able care  that  it  is  kept  in  proper 
condition,  so  that  it  shall  not  fall 
into  the  street  or  highway  and  in- 
jure persons  lawfully  there.  Mul- 
len V.  St.  John.  567 

8.  From  the  happening  of  such  an 
accident,  in  tlie  absence  of  ex- 
planatory circumstances,  negli- 
gence will  be  presumed,  and  the 
burden  is  upon  the  owner  of  show- 
ing the  use  of  ordinary  care.    Id. 


HUSBAND  AND  WIFE. 

1.  Where  a  wife  joins  with  her  hus- 
band in  a  coDvevance  of  his  lands, 
which  is  properly  executed  by  her, 
is  effectual  and  operative  against 
him,  and  is  not  superseded  or  set 
aside  as  against  him  or  his  grantee, 
her  inchoate  right  of  dower  is  there- 
by forever  extinguished  for  all 
purposes  and  a»  to  all  persons. 
(Rbtnolds,C, dissenting.)  Elmen- 
dorfy.  Lockwood.  322 

2.  Even  if  such  a  conveyance,  at  the 
time  of  its  txecutiou,  only  oper- 
ates against  her  by  way  of  estop- 
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pel,  at  the  death  of  her  husband 
her  interest  is  released  as  eflfec- 
tually  as  if  she  had  been  a  widow 
when  the  conveyance  was  exe- 
cuted ;  and  she  cannot  assert  it, 
even  as  against  a  stranger  to  the 
grantee.  (Reynolds,  G.,  dissent- 
ing.) Id. 

Z  Where,  therefore,  plaintiff  joined 
with  her  husband  in  a  deed  of  his 
lands  upon  which  there  were  cer- 
tain mortgages,  which  mortgages 
were  foreclosed  and  the  lands 
sold,  leaving  surplus  moneys,  be- 
fore  the  distribution  of  which  the 
husband  died,  hdd,  that  plaintiff 
had  no  dower  right  in  the  surplus. 
(Rbtnolds,  C.  ,  dissenting.)      Id, 


INFANT. 

Sale  of  real  estate  of. 

See  CoxJNTY  Coubt,  1,  2, 8, 4, 5,  6.. 


INSURANCE  (FIRE). 

1.  Plaintiff  leased  to  C,  certain 
premises,  with  the  privilege  of 
purchasing  at  a  stated  price,  the 
term  to  commence  April  1st,  1861. 
C.  paid  an  installment  of  rent  in 
advance,  and  proposing  to  make 
improvements,  with  tlie  knowl- 
edge and  assent  of  all  the  parties, 
procured  a  policy  of  insurance  for 
$8,000,  to  be  issued  by  defendant, 
dated  March  30,  1861,  in  terms 
insuring  the  plaintiff,  loss,  if  any, 
payable  to  C.,  the pblicy  was  in- 
tended for  the  benefit  of  plaintiff 
and  C. ;  the  latter,  in  case  of  loss, 
to  be  entitled  to  an  indemnity  for 
rent  and  money  expended  in  re- 
pairs. C.  took  possession  about 
April  first,  he  made  no  repairs. 
A  loss  occurred  to  the  amount  of 
$2,100.  C.  assigned  his  interest 
in  the  policy  to  plaintiff,  the  latter 
made  due  proof  of  loss,  no  notice 
of  loss  by  or  cm  belialf  of  C.  was 
given.  Ifdd,  that  plaintiff  was 
entitled  to  recover  the  full  amount 
of  the  loss  Hand  v.  W.  G.  F. 
Ins.  Co.  41 

2.  The  policy  contained  a  clause, 
that,  in  case  of  loss  the  insured 


should  not  recover  more  than  the 
proportion    thereof,     which    the 
amount   thereby  insured  bore  to 
the  whole  amount  of  insurance. 
Plaintiff  then  had  a  policy  m  an- 
other company,  which  provided 
for  notice  to  and  written  assent 
of  the  company  in  case  of  other 
insurance,  or  m  default,  that  the 
policy  should  be  wholly  void;  no 
notice  was  given  of  the  insniaDce 
effected  with  defendant,  or  assent 
obtained.     Upon  notice  of  the  loss 
being  given   to  the   president  of 
said  other  company,  he  declared 
that  it  refused  to  pay  on  account 
of  the  failure  to  comply  with  said 
provision;  no  proofs  of  loss  were 
served  on  said  company  and  no 
measures  taken  to  collect  of  it 
HM,  that  as  there  was  no  express 
agreement,  that  the  insured  should 
continue,  other  insurance,  it  was 
competent  for  plaintiff  to  cancel 
the  other  policy  without  the  de- 
fendants  assent,   and   as   by  its 
terms  it  b^Mune  wholly  void,  she 
was  not  bound  to    make  an  at- 
tempt to  enforce  it ;  and  as  there 
.  was  no  other  insurance  in  force,  . 
defendant  was  not  entitled  to  have 
the  loss  apportioned,  but  was  liable 
for  the  AUl  amount  Id, 

8.  A  policy  of  insurance  upon  a 
quantity  of  merchandise  contained 
a  condition  that  if  the  risk  should 
be  increased,  by  any  means  what- 
ever within  the  control  of  the 
assured,  the  policy  should  be  void 
In  an  action  upon  the  policy  it  ap- 
peared that  the  assured,  for  sev- 
eral months  before  the  fire,  kept, 
in  the  room  where  the  merchandise 
was,  a  ju^  containing  crude  petro- 
leum which  he  us^  himself  for 
medicinal  purposes.  It  also  ap- 
peared that  the  petroleum  was  not 
the  cause  of  and  had  nothing  to 

•  do  with  the  fire,  but  evidence  was 
given  tending  to  show  that  its 
presence  was  dangerous  and  tend- 
ed to  increase  the  risk.  Tne  court 
reftised  to  charge  that  if  the  use  of 
the  petroleum  increased  the  risk 
the  plaintiff  could  not  recover. 
i/e2rf,  error ;  that  it  was  a  question 
of  fact  for  the  jury  whether  the 
risk  was  actually  and  materially 
increased,  and  if  so  it  avoided  the 
policy.     WiUiams  v.  P.  F.  Ins.  Co. 
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4.  Another  condition  of  the  policy 
prohibited  the  keeping  of  petro- 
leum for  sale  or  storage,  or  its  use 
for  lighting,  except  by  permission. 
Heldy  that  while  this  condition  did 
not  prohibit  the  keeping  for  the 
purpose  for  which  the  petroleum 
was  used,  it  did  not  permit  it,  if, 
thereby,  the  risk  was  increased,  and 
did  not,  in  any  way,  affect  the  con- 
dition upon  that  subject  Id. 

5.  The  policy  also  contained  a  clause 
authorizing  the  company,  in  case 
Uie  premises  should  be  occupied 
or  used  so  as  to  increase  the  risk, 
to  terminate  the  insurance  upon 
notice  and  return  of  the  unearned 
premium.  Held^  that  this  con- 
dition was  intended  to  provide 
for  increase  of  risk  by  the  acts  of 
third  persons  over  whom  the  in- 
sured bad  no  control  and  did  not 
afiect  the  clause  providing  against 
increase  of  risk  by  act  of  the  in- 
sured. Id. 

6.  A  policy  of  insurance  contained 
a  condition  that  the  insured,  in 
case  of  loss,  should,  within  ten 
days  thereafter,  deliver  to  the 
company  a  verified  account  there- 
of. In  an  action  upon  the  policy, 
it  appeared  that  no  account  was 
delivered  until  a  month  after  the 
loss.  Plaintiff  claimed  a  waiver  of 
the  condition,  and  gave  evidence 
that,  three  days  after  the  fire,  an 
authorized  agent  of  the  company 
directed  him  to  wait  for  a  few 
days  when  he  would  call  with  the 
general  agent  and  make  affidavits 
and  *' straighten  the  matter  up;'* 
and  that,  in  about  a  mouth,  the 
two  agents  came  and  an  affidavit 
giving  an  account  of  the  loss  was 
made  by  him  and  received  by 
them.  The  agent,  however,  testi- 
fied that  he  told  plaintiff  he  would 
call  and  look  the  matter  ove» 
during  the  week  and  if  he  found 
it  right  the  company  would  pay, 
and  that  nothing  was  said  about 
the  general  agent  or  about  making 
out  the  papers;  and  that  within 
the  week  he  did  call,  and  after 
examination  notified  the  plaintiff 
that  there  were  suspicious  circum- 
stances about  the  fire  which  he 
must  explain  before  the  company 
would  pay ;  that  the  affidavit  sub- 
sequently drawn  was  not  for  the 


purpose  of  a  compliance  with  the 
condition,  but  to  enable  them  to 
look  into  the  cause  of  the  fire. 
The  trial  court. ruled  that,  as  mat- 
ter of  law,  there  was  a  waiver,  and 
refused  to  submit  the  question  to 
the  jury.  Held,  error.  Under- 
icood  V.  F.  J.  8,  Im,  Co.  500 


INSURANCE  (LIFE). 

Uie  of  pampMetsismted  0y,  in 

eumming  up. 
See  Trial,  12. 


INSURANCE  (MARINE). 

1.  Defendant  issued  a  policy  of  in- 
surance upon  plaintiff^s  canal  boat 
for  one  year.  Among  other  ex- 
cepted perils  was  damages  from 
ice.  At  the  close  of  navigation 
the  boat  was  moored  in  the  canal 
basin  at  O.  and  frozen  in;  in  the 
spring,  when  the  ice  broke  loose 
in  the  river  O.,  it  jammed,  form- 
ing a  partial  dam,  which  set  back 
the  water  so  that  it  fiowed  over 
a  sea  wall  separating  the  river  firom 
the  basin;  the  stem  of  the  boat 
became  loosened  while  the  bow 
remained  fast  in  the  ice,  and  in 
consequence  the  boat  was  twisted 
and  iniured.  In  an  action  upon 
the  policy,  held,  that  exemption 
from  liability  for  damages  occa- 
sioned by  ice  was  not  limited  to 
the  season  of  navigation;  also 
(Earl  and  Johnson,  CO.,  dissent- 
ing), that  the  ice  was  the  proxi- 
mate cause  of  the  injury  ana  that 
defendant  was  not  liable.  Allison 
V.  a  K  Ins.  Co.  87 

2.  By  the  policy  the  boat  was  re- 
quired to  be  safely  moored,  satis- 
factorily to  the  defendant,  during 
the  winter.  Held  (Earl,  C),  that 
this  did  not  require  the  boat  to 
be  moored  with  absolute  safety, 
but  in  a  proper  place  and  with 
reasonable  care  and  safety;  nor 
did  it  require  notice  to  the  de- 
fendant of  the  place  of  mooring. 

id. 
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INTEREST. 

On  offer  of  judgment^  cannot 

be  added  where  damage*  are  unUqui- 
dated. 

See  Offer  of  Judgment,  1. 

Included  in  note  given  under 

contract  not  eaUing  for  interest. 

See  Sage  v.  Volkening.  (Mem.)  661 


of- 


JUDGE. 

Sitting  when  interested^  effect 


See  Office  and  Officer,  2, 4. 


JUDGMENT. 

1.  A  b&na  fide  parchaser  of  a  judg- 
ment from  an  assignee  takes  the 
same  subject  to  any  equities 
between  tlie  judgment  creditor  and 
his  assignee.     CuUs  v.  QuM.   229 

2.  Defendant,  as  assignee,  recovered 
a  judgment  antinst  D.  <&  H.  He 
also  recovered  several  juds;ments 
in  his  own  name,  on  behalrof  the 
T.  Co.  These  latter  were  sold  at 
auction  and  bought  by  W.,  but  no 
assignments  were  executed.  W., 
being  advised  by  an  agent  of  a 
party  desiring  to  purchase,  and 
supposing  the  first  iudgment  to  be 
one  of  those  purchased  by  him, 
negotiated  a  sale  tlicreof  and  drew 
up  an  assignment,  which  defend- 
ant, upon  being  informed  by  W. 
that  it  was  one  of  the  T.  Oo.'s 
judgments,  and  so  believing,  and 
without  receiving  any  considera- 
tion therefor,  executed.  Defend- 
ant having  subsequently  ascer- 
tained that  the  judgment  so  as- 
signed was  not  one  of  the  T.  Co.'s 
judgments,  settled  with  the  judg- 
ment debtors  and  executed  to  them 
a  satisfaction  thereof,  they  having 
received  no  notice  of  the  assign- 
ment. In  an  action  to  recover 
damages,  heid^  that  plaintiff  took 
the  assignment  subject  to  the 
equities  between  the  parties  to  the 
original  assi.unment;  that  as  there 
was  a  mutual  misunderstanding  as 
to  the  subject-matter  of  the  con- 
tract it  was  not  binding,  defend- 
ant's assignee  took  no  interest  in 
the  judgment  by  the  as:»ignment. 


and  none  was  transferred  to  the 
plaintiff.  Id. 

3.  The  decision  of  a  General  Tenn, 
determining  and  settling  the  prin- 
ciples and  the  rule  governing  a  case, 
but  directing  further  proceedin^i 
to  make  them  effective  and  to  per- 
fect the  judgment  does  not  be- 
come operative  as  a  final  determina- 
tion of  the  rights  of  the  parties,  for 
the  purpose  of  an  appeal  to  this 
court,  until  such  subsequent  pro- 
ceedings are  taken.  (JolUu  v. 
Qrisder.  363 


Personal^  when  profper  in  pro- 


ceedings to  enforce  mechanics'  lien. 
See  Mechanics*  Lien,  3. 


JURISDICTION. 

1.  The  courts  of  this  State  have  no 
jurisdiction  of  an  action  to  re- 
strain, or  to  recover  damages  for, 
an  injury  to  a  right  created  by 
and  under  the  patent  laws  of  the 
United  States,  ffocey  v.  H  T.  P. 
Co.  119 

2.  Plaintiffs*  complaint  alleged,  in 
substance,  that  the^  were  the  own- 
ers of  a  valuable  right,  secured  by 
letters  patent,  and  were  engaged 
in  the  manufacture  of  the  patented 
article ;  that  defendant  had  print- 
ed, published  and  circulated  a  cir- 
cular or  notice  claiming  it  to  be 
the  owner  of  various  letters  patent 
securing  such  right,  and  was  ex- 
clusively authorized  to  make  and 
sell  such  patented  articles,  and 
threatening  prosecutions  for  in- 
fringements of  its  right,  in  conse- 
quence whereof  plaintiffs  were  in- 
jured in  their  trade,  etc.  Defend- 
ant, in  its  answer,  set  up  its  letters 
patent,  and  alleged  that  plaintiffs' 
trade  was  an  infringement  upon 
its  rights.  The  court  below  found 
the  issuing  of  the  circular;  that  it 
was  injunous  to  plaintiffs*  busi- 
ness; but  that  it  was  issued  in  ^ood 
faith  with  the  sole  purpose  of  ad- 
vising the  public  of  what  they 
considered  their  rights;  and  that 
the  action  was  one  not  within  its 
jurisdiction.    ifoW,  no  error.    Id. 

3.  The  jurisdiction  of  actions  to 
enforce  common-law  remedies  for 
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breaches  of  maritime  contracts  or 
for  maritime  torts  saved  to  the 
State  courts  by  the  judiciary  act 
of  1789  (1  U.  8.  Stat  at  Large,  70, 
§  9)  is  not  limited,  restricted  or 
qualified  by  the  act  of  Congress  of 
1851  "  to  limit  the  liability  of  ship- 
owners," etc.  (9  U.  S.  Stat,  at 
Large,  635),  unless  appropriate 
proceedings  sib  taken  under  said 
statute  by  a  party  interested  to 
avail  himself  of  the  benefit  thereof. 
Bairdv.  Daly.  236 

4.  In  such  an  action  the  provisions 
of  said  act  of  1851  can  only  be  in- 
terposed to  limit  the  plaintifiTs 
recovery  to  the  modified  liability 
prescribed  therein.    (§§  8,  4.)   Id. 

6.  Plaintiff  employed  one  C,  who 
was  owner  of  a  scow,  to  transport 
thereon  cattle  and  horses  across 
the  St.  Lawrence  river.  C.  em- 
ployed defendant's  tug  co  tow  the 
scow,  with  the  knowledge  and 
assent  of  plaintiflf,  he  agreeing  to 
pav  a  portion  of  the  contmct- 
price  ;  bv  the  unskillful  manage- 
inent  of  the  tug  the  scow  was 
drawn  under  water  and  some  of 
the  cattle  lost.  Eddy  that  plain- 
tiff could  maintain  an  action  to 
recover  his  damages,  and  that  the 
Supreme  Court  of  this  State  had 
jurisdiction  of  such  action.        Id, 


Of  assessors  f  as  to  personal  pro- 


perty. 

See  AfiSBSsoRS,  1. 


JURY. 

1.  An  action  in  the  nature  of  a  quo 
toarranto^  brought  by  the  attorney- 
general  in  the  name  of  the  people 
of  the  State,  under  the  provisions 
of  the  Code  (§§  432,  440),  to  try 
the  title  to  a  corporate  ofiSce  to 
which  there  are  several  claimants, 
is  one  of  legal,  not  equitable,  cog- 
nizance, and  the  issues  therein  are 
strictly  legal  ones.  People  v.  A, 
and  S,  E.  X.  Co.  161 

2.  The  trial  of  such  issues,  therefore, 
by  a  juty,  is  the  constitutional 
right  of  the  parties.  Id. 

8.  If,  with  such  a  cause  of  action, 
other  equitable  causes  of  action 

Sick  ELS — Vol.  XII. 


are  united,  all  must  be  tried  by  a 
jury,  unless  a  jury  trial  is  waived. 

Id. 

4.  Plaintiff's  complaint  set  forth 
such  a  cause  of  action  against  two 
sets  of  claimants  of  the  offices  of 
directors  of  the  A.  and  S.  R  R.  Co. 
with  other  causes  of  action  of  an 
equitable  nature.  Upon  the  trial, 
after  reading  the  pleadings,  plain- 
tiffs rested.  A  portion  of  the  de- 
fendants, who  had,  by  their 
answer,  admitted  that  they  were 
acting  as  the  officers  whose  titles 
were  in  dispute,  thereupon  re- 
quested a  trial  by  jury,  which  was 
denied.  Held^  error;  that  the 
right  to  such  trial  was  n6t  waived 
by  delay  in  making  the  application 
until  plaintiffs  rested;  that,  as  it 
was  not  until  then  that  said  de- 
fendants had  means  of  knowing 
that  plaintiffs  intended  to  rely 
upon  the  legal  claim,  and  as  upon 
the  issue  made  thereon  plaintiffs 
had  the  right  to  require  the  said, 
defendants  to  prove  their  title  and 
authority  to  act,  it  was  then  the 
proper  time  to  raise  the  question 
and  to  object  to  a  trial  by  the 
court.  Id. 

5.  Whether  a  party  can  be  precluded 
of  his  right  to  a  jury  trial  in  any 
other  manner  than  those  pointnl 
out  by  the  Code  (§  266),  i.  <?.,  by 
failing  to  appear  upon  trial,  by 
written  consent  filed,  or  oral  con- 
sent entered  on  the  minutes,  un- 
less it  be  by  failing  entirely  to 
object,  quoBre.  Id. 

6.  He  cannot  be  deprived  of  his  con- 
stitutional privilege  by  a  mere 
technicality.  Id. 


LACHES. 


In  presenting  check. 


See  8.,  B.  and  N.  T.  R.  B.  Co.  v. 
Collins.    (Mem.)  641 


LANDLORD  AND  TENANT. 

1.  A  lessee,  in  the  absence  of  an 
agreement  to  that  effect  or  of  an 
express  permission  from  his  lessor, 
is  not  justified  in  making  altera- 
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tions  in  the  demised  premises. 
The  taking  down  of  partitions  is 
apparently  an  act  of  waste;  the 
auction  whether  it  is  injunous  is 
one  of  fact  for  a  jury.    ^0(^^ 

2   A  lease  of  certain  premises  con- 
'tained   a   clause   authorizing  the 
lessee  to  make  inside  alterations 
as  he  might  think    proper,   pro- 
vided that  the  same  did  not  injure 
the  premises.    HM  (Lott,  Ch.  O., 
and  Gray,  C,    dissenting),   that 
while  the  clause  authorized  alter- 
ations which  in  point  of  law  and 
technically  would  be  waste,  yet 
they  must  be  such  acts  only  as 
were  unaccompanied  with  actual 
injury  to  the  premises;  and  the 
acts   of   alteration    must    not  be 
wanton  and  capricious,  but  must 
be  made  with  a  purpose  to  facUi- 
tate  the  transaction  of  the  lessee  s 
business.  -"** 


8   Under  this  lease  the  tenant  made 
*  extensive  alterations,  taking  down 
partitions,  removing   chandeliers 
and  destroying   plumbing   work, 
etc.    In  an  action  to  recover  for 
the  alleged  injuries    hOd  (Lott, 
Ch.  C,  and  Gray,  C.,  dissenune), 
that   the    questions  whether  the 
acts  really  caused  injury  to  the 
reversion  or  were  reasonably  re- 
quired for  the  enjoyment  of  the 
premises,  were  questions  of  fact; 
and  that  a  refusal  of  the  court  to 
submit  them  to  a  jury  was  error. 

la. 


he  would  be  liable  even  when  he 
was  unimpeachable  for  waste.  U. 

LEASE. 
Mortgage  on  leaaehM  inknd. 

See  FORECLOBURE,  1,  2.  

Verbal  agreemerU  a»  to,  «w«a 

parties. 
tSee  Partnership,  1. 
By  faJther  as   agent^  to  wn, 

vaUdUy  of. 
See  Principal  and  Aobkt,  l. 

See  Landlord  and  Tenant. 

LIBEL. 

1  To  maintain  an  action  for  a  libel 
*  injurious  to  plamtiffs'  business,  ii 
must  be  shown,  not  only  that  dfr 
fendant's  publication  was  not 
justified  in  fact,  but  that  it  wti 
with  malice  or  a  willful  puiposeol 
inflicting  injury.  Hovey  v.  K.  2.  r 
Oo.  "* 


4.  Also,  held  (Lott,  Ch  C.,  and 
Gray,  C,  dissenting),  that  if  the 
question  of  injury  was  one  of  law, 
the  acts  shown  were  an  abuse  ot 
the  license  and  entitled  plaintiff 
to  recover.  '^^' 

5  The  lessor  in  such  case  is  not 
"  bound  to  wait  until  the  expira- 
tion of  the  tenancy  before  bring- 
ing his  action.  It  the  acts  were 
in  fact  injurious,  an  action  could 
be  maintained  thereon  immedi- 
ately. ^^• 

6   The  right  to  make  alterations  con- 
'  ferred  by  said  clause  did  not  con- 
fer upon  the  tenant  the  ownership 
of  the  materials  severed  by  him, 
and  for  the  appropriation  thereot 


2  Plaintiffs'  complaint  alleged,  m 
*  substance,   that   they    were  tte 
owners  of  a  valuable  naht,  se- 
cured by  letters  patent,  and  were 
engaged  in  the    manufacture  ol 
the  patented  article;  that  defend- 
ant  had  printed,   published  Md 
circulated   a   circular   or  notice 
claiming  it  to  be  the  owner  cl 
various   letters    patent   secunnj 
such  right,  and  was  exctojey 
authorized  to  make  and  sell  sacfc 
patented  articles,  and  threatening 
prosecuUons  for  infringemaitBd 
its  right,  in  consequent  wherwi 
plaintiff^  were   injured    m  tli«^ 
^de,   etc.     Defendant,    m    lU 
answer,  set  up  its  lette«  pa^t, 
and  alleged  that  pl"«<^V^^' 

was   an   in^ri«g^'»«?i,  TS^JS 
rights.     The  court  below  foufld 

the  issuing  of  the  circular  :ttetrt 
was  injurio.i8  to  pl«n<!^„  J^ 
ness;  but  that  it  was  v-suedm 
jrood  faith  with  t^e  ^»^  P"^t 
of  advising  the  public  of  ^^ 
they  considered  their  nghts;  tjj 
that  the  action  was  on«  not  w^ 
in  its  jurisdiction.    ^<^,noerr^ 

LICENSES. 

Under  municipal  ^^^ 

See  Brooklyn  (City  of),  l.  ^ 
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LIENS. 

1.  The  fact  that  work  done  upon  a 
vessel  was  done  upon  the  peraonal 
credit  of  the  owner  does  not,  un- 
less by  express  agreement  to  that 
effect,  impair  or  affect  the  lien 
thereon  given  bv  the  act  **  to  pro- 
vide for  the  collection  of  demands 
against  ships  and  vessels.'*  (Chap. 
482,  Laws  of  1803.)  MoU  v.  Lan- 
»ng.  113 

3.  Nor  does  the  fact  that  time  for 
payment  is  given  prevent  the  at- 
taching of  the  lien  or  affect  its  va- 
lidity, providing  such  time  does  not 
extend  beyond  that  specified  in 
the  act  for  the  existence  of  the 
lien.  (§  2.)  The  only  effect  of 
giving  time  of  payment  is  that  it 
postpones  the  power  of  the  claim- 
ant to  enforce  the  lien  until  the 
debt  becomes  due.  Id. 


8.  To  preserve  his  lien  the  claimant 
is  not  required  to  have  possession 
of  the  vessel;  and  his  consent  to  its 
departure  from  port  is  not  a  waiver 
of  the  lien.  Id. 


Pransiimafor  paymerU  qf^  on 

foredoswre. 

See  FOBBCLOSXIBB,  1. 

See  Mechanics'  Lien. 


LIMITATION  OP  ACTIONS. 

1.  Plaintiff  alleged  that  he  was  in- 
duced to  purchase  certain  premises 
by  means  of  fraudulent  representa- 
tions on  the  part  of  defendant, 
who  held  a  mortgage  thereon,  that 
there  was  no  other  incumbrance, 
when,  in  fact,  there  was,  to  defend- 
ant's knowledge  another  mortgage 
upon  the  premises.  This  action 
to  recover  damages  for  the  fraud 
was  brought  more  than  six  years 
after  the  discovery  of  the  fraud, 
but  within  six  years  of  an  eviction 
under  title  acquired  by  foreclosure 
of  such  other  mortgage.  Hefdy 
that  the  cause  of  action  arose 
immediately  on  the  purchase,  and 
the   action  was    barred   by   the 


statute  of  limitations.     Northrop 
V.  miL  861 

LIS  PENDENS. 

See  Notice  of  Pendehct  or  Ac- 
tion. 


MANUFACTURING  CORPORA- 
TIONa 

1.  Under  the  provision  of  the  act  of 
1853  (chap.  383,  Laws  of  1858), 
amending  the  act  providing  for 
the  organization  of  manufacturing 
and  other  corporations  (chap.  40, 
Laws  of  1848),  by  authorizing  the 
trustees  of  a  corporation  organized 
under  said  act  to  purchase  prop- 
erty necessary  for  their  business, 
ana  to  issue  stock  to  the  amount 
of  the  value  thereof  in  payment, 
and  releasing  the  holders  of  such 
stock  from  the  liability  to  the 
creditors  of  the  corporation,  im- 
posed by  the  original  act  (g  10). 
upon  the  holders  of  stock  not  full 
paid,  mere  mistake  or  error  of 
judgment  by  the  trustees,  either  as 
to  w  necessity  of  the  purchase, 
or  as  to  the  value  of  the  property 
so  purchased,  if  made  in  good 
faith,  and  not  in  evasion  of  the 
provisions  of  the  original  act,  will 
not  subject  a  holder  of  stock  issued 
in  payment  for  the  propertv  pur- 
chase to  such  liability,  ochenek 
V.  Andrews.  138 

3.  The  provision  gives  the  trustees  a 
discretion,  and  they  are  to  be  the 
judges  both  as  to  the  necessity  for, 
and  the  value  of  the  property;  good 
faith  and  the  exercise  of  a  proper 
discretion  and  honest  judgment  is 
all  that  is  required.  Id. 

8.  Defendant  was  a  corporation, 
organized  under  the  act  for  the 
formation  of  manufacturing  and 
other  corporations.  (Cbap.  40, 
Laws  of  1848,  as  amended  by 
chap.  68,  Laws  of  1868.)  Its 
trustees  passed  a  resolution  to 
increase  its  capital  stock,  certifi- 
cates to  be  issued  as  for  ftill  paid 
stock,  when  eighty  per  cent  of 
the  subscription  was  paid.  A 
subscription  agreement  binding 
the    subscribers   to   take   stock, 
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and  pay  eighty  dollars  per  share  of 
$100,  in  install ments  as  called  for, 
and  on  failure,  to  submit  to  for- 
feiture, was  prepared  and  sii^ned 
by  8.  on  behalf  of  plaintiff.  Plain- 
tm  was  trustee  of  defendant,  was 
active  in  devisin^^  the  scheme  and 
in  procuring  subscribers.  He  paid 
in  twenty  per  cent  on  said  subscrip- 
tion, but  did  not  pay  subsequent 
calls,  and  in  consequence,  by  reso- 
lution of  the  board  of  trustees, 
the  stock  was  declared  forfeited. 
Subsequently,  at  a  meeting  of  the 
stockholders,  it  was  resolved  to 
reduce  the  stock  to  its  original 
amount,  to  settle  with  the  sub- 
scribers for  the  new  stock,  and  to 
retire  the  same.  Bonds  of  the 
company  were  issued  and  de- 
livered for  that  purpose;  none 
were  tendered  to,  or  demanded 
by,  plaintiff.  In  an  action  to  re- 
cover thp  amount  paid,  held 
(DwiOHT,  C,  dissenting),  that  the 
agreement  was  illegal ;  that  plain- 
im  was  in  pari  dmcto  and  could 
not  recover.  Krunoltan  v.  C.  and 
S.  S.  Co.  518 

4.  Also,  Md  (D WIGHT,  C,  dissent- 
ing), that,  conceding  the  agree- 
ment valid,  plaintiff  lost  whatever 
rights  he  acquired  under  it  by  the 
forfeiture  of  the  stock,  and  could 
claim  no  benefit  from  the  sub- 
sequent reduction  ot  the  capital ; 
also,  that  such  reduction  having 
been  made  under  and  in  pur- 
suance of  the  act  under  which 
defendant  was  incorporated,  it 
was  not  a  rescission  or  revocation 
of  the  proceedings  for  the  in- 
crease, but  recognized  the  validity 
thereof,  and  gave  no  right  or  claim 
for  the  repayment  of  the  monevs 
paid  toward  such  increase.        Id. 


MARRIED  WOMAN. 

Oanveyance  for  benefit  of. 


See  Brown,  v.  Cherry.    (Mem^  645 

Inchoate  right  of  dower  of. 

See  Powers \ .  Jackson.   (Mem.)  664 


MASTER  AND  SERVANT. 

1.  Plaintiff  while  employed  upon  a 
barge  which  was  engaged  in  light- 


ering a  steamship,  was  injured 
through  the  negligence  of  one 
engaged  upon  the  steamship  in  dis- 
charging her  cargo.  In  an  action 
to  recover  for  the  injury,  defend- 
ant's answer  admitted  that  at  the 
time  of  the  accident,  defendant 
owned  and  had  the  contP)l  and 
management  of  the  steamer;  the 
barge  was  not  owned  by  defend- 
ant, and  plaintiff  was  employed 
and  paid  by  its  master.  Hetd^  that 
the  proof,  together  with  the  ad- 
mission in  the  answer,  was  suf- 
ficient to  authorize  the  jurv  to 
find  that  the  man  who  caused  the 
injury,  was  a  servant  of  defendant 
and  working  for  it  at  the  time; 
that  he  and  plaintiff  were  not  fel- 
low servants  within  the  meaning 
of  the  rule  exempting  an  employer 
from  liability  for  an  injury  to  one 
employe,  by  the  act  of  another; 
and  that  said  rule,  therefore,  fur- 
nished no  objection  to  the  main- 
tenance of  the  action.  SeenMt  v. 
A.  M.  S.  Go.  108 


MECHANICS'  LIEN. 

1.  A  proceeding  under  and  as  pre- 
scribed by  the  mechanics'  lien  law 
of  1851  for  the  city  and  county  of 
New  York  (chap.  513,  Laws  of 
1851,  amended  by  chap.  404,  Laws 
of*  1855)  for  the  enforcement  of  a 
lien  ci-eated  under  the  provisiona 
of  said  act,  was  not  an  action 
within  the  meaning  of  the  Code 
(§  2),  but  a  special  proceeding. 
MaUahan  v.  Herbert.  4(* 

2.  Accordingly  held,  that  the  pro- 
vision of  the  Code  (§111)  direct- 
ing that  "every  action  must  be 
prosecuted  in  the  name  of  tbe 
real  party  in  interest,"  etc.,  did  nut 
apply  to  such  proceedings;  but 
that,  in  case  of  an  assignment  by 
a  lienor  before  the  commenceiueDt 
thereof,  they  were  properly  i»roM- 
cuted  in  his  name  for  the  benefit 
of  the  assignee.  i^ 

8.  Under  said  act,  as  amended  in 
1855,  a  personal  jud^eni  agaiusJ 
a  party  personally  liable  for  llif 
amount  found  due  was  propt-r. 

Id. 
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4.  The  filing  of  a  notice  of  lien  which 
had  ceased  to  be  operative  for 
want  of  enforcement,  was  no  bar 
to  the  enforcement  of  one  subse- 
quently filed  and  in  no  manner 
affected  it.  Id. 

5.  The  mechanics'  lien  law  for  the 
city  of  New  York  of  1863  (chap. 
600,  Laws  of  1863)  has  no  retro- 
active operation;  it  repealed  the 
old  act  as  to  all  liens  subsequently 
created,  but  continued  it  in  force 
as  to  existing  liens.  (Dwioht  and 
Gray,  CO.,  dissenting.)  Fit^pat- 
rick  V.  Boylan.  433 

6.  Accordingly  held  (Dwight  and 
Gray,  CC.,  dissenting),  where  a 
notice  of  lien  was  filed  under  and 
as  required  by  the  act  of  1851  (chap. 
613,  Laws  of  1851),  and  proceed- 
ings were  commenced  to  enforce 
the  lien  prior  to  the  act  of  1863 
taking  effect,  that  the  provision  of 
the  latter  act  (§  11)  that  'Miens 
shall,  in  all  cases,  cease  after  one 
year,  unless  by  order  of  the  court 
the  lien  is  continued,"  etc.,  did 
not  apply;  but  that  the  lien  con- 
tinued after  the  expiration  of  the 
year  and  until  the  rendition  of 
judgment.  Id. 


MISTAKE. 

1.  A  cause  of  action  based  on  fraud, 
in  the  execution  of  a  written  con- 
tract, is  distinct  from  that  founded 
on  a  mistake  merely,  and  it  is  not 
competent  upon  the  trial  to  make 
a  substitution  of  one  for  the  other. 
Dudley  v.  Seranton.  424 

When  not  proved. 

JSeeSagey.Volkening.     (Mem.)  661 

Action  to  reform  contract  for. 

See  Merrifield  y.  Woodruff.    (Mem.) 

873 


MORTGAGE. 

1.  Where  one  having  no  title  to 
lands  executes  a  mortgage  thereon 
with  covenants  of  seizm  and  of 
title,  and  afterward  acquires  title,! t 
inures  to  the  benefit  of  the  mort- 
gagee, and  the  mortgagor  and  his 
privies  in  estate,  in  olood  and  in 


law,  are  estopped  from  question- 
ing that,  at  the  date  of  the  mort- 
gage, the  mortgagor  had  title. 
Tefft  V.  Munson.  97 

9.  A  record,  therefore,  of  the  mort- 
S^^i  prior  to  the  acquisition  of 
title  by  the  mortgagor,  is  construc- 
tive notice  to  a  subsequent  pur- 
chaser in  good  faith,  and,  under 
the  recording  act,  gives  it  priority 
to  his  title.  (Lott,  Ch.  C,  and 
^Reynolds,  G.,  dissenting.)       Id. 


Effect  of  when  executed  and 


recorded  prior  to  acquisition  of  title  by 
mortgaqor. 
See  Recording  Act,  1,  d. 

See    FoRBCLOSUREi 


MUNICIPAL    CORPORATIONS. 

See  Brooklyn  (City  of). 
New  York  City. 


NATIONAL  BANK. 

Evidence  of  appointment  of 

receiver  of. 
See  Receiver,  1. 


NEGLIGENCE. 

1.  Plaintiff,  while  employed  upon  a 
barge  which  was  engaged  in  light- 
ering a  steamship,  was  injured 
through  the  negligence  of  one  en- 
gaged upon  the  steamship  in  dis- 
charging her  cargo.  In  an  action 
to  recover  for  the  injury,  defend- 
ant's answer  admitted  that,  at  the 
time  of  the  accident,  defendant 
owned  and  had  the  control  and 
management  of  the  steamer;  the 
barge  was  not  owned  by  defend- 
ant, and  plaintiff  was  employed 
and  paid  by  its  master.  Heldy 
that  the  proof,  together  with  the 
admission  in  the  answer,  was  suf- 
ficient to  authorize  the  jury  to  find 
that  the  man  who  caused  the  in- 
jury was  a  servant  of  defendant, 
and  working  for  it  at  the  time ; 
that  he  and  plaintiff  were  not  fel- 
low servants  within  the  meaning 
of  the  rule  exempting  an  employer 
from  liability  for  an  injury  to  one 
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employe  by  the  act  of  another; 
and  that  said  rule,  therefore,  fur- 
nished no  objection  to  the  main- 
tenance of  the  action.    Scemon  v. 

A.  M.  S.  Co.  108 

2.  Where  a  bailee  of  goods,  intrust- 
ed to  him  to  do  work  upon  them, 
with  the  knowledge  and  privity  of 
the  bailor,  employs  another  to  aid 
in  doin^  the  work,  and,  through 
the  negligence  or  unskillfulness  of 
the  latter,  the  goods  are  injured, 
the  owner  may  maintain  an  action 
gainst  him  therefor.  Baird  v. 
Saly,  286 

8.  The  presumption  is,  that  a  stran- 
ger riding  upon  a  freight  train  is 
not  legally  a  passenger,  and  is  not 
lawfully  upon  tbe  train ;  and  no 
liability  for  negligence  can  be  im- 
posed upon  the  company  as  to 
him,  unless  the  special  circum- 
stances of  the  case  rebut  this  pre- 
sumption.   Eaton'v,  i>.,  L,  and  W. 

B.  B.  Co.  882 

4.  Plaintiff  was  invited  by  the  con- 
ductor of  a  coal  train  upon  de- 
fendant's road  to  ride  upon  the 
train  with  a  promise  to  get  him 
employment  as  a  brakeman.  No 
passenger  car  was  attached  to  the 
train,  but,  aside  from  the  coal  cars, 
simply  a  "  caboose  "  for  the  car- 
riage of  train  implements  and  the 
accommodation  of  defendant's  em- 
ployes, in  which  plaintiff  was  in- 
vited to  and  did  ride.  Through 
the  negligence  of  defendant's  em- 
ployes the  train  was  run  into  by 
another  and  plaintiff  injured.  In 
an  action  to  recover  damages  it  ap- 
peared that,  by  a  regulation  of  de- 
fendant, printed  for  the  use  of  em- 
ployes, passengers  were  forbidden 
to  ride  on  coal  trains;  of  this  plain- 
tiff had  no  actual  notice.  It  did 
not  appear  that  passengers  were 
either  habitually  or  occasionally 
permitted  to  ride  in  the  caboose. 
The  court  instructed  the  jury,  in 
substance,  that  if  plaintiff  was 
upon  the  train  with  the  assent  of 
the  conductor  and  without  being 
informed  of  the  regulation,  then 
defendant  was  liable.    Held  (£ arl, 

C.  dissenting),  error;  that  there 
was  nothing  in  the  attendant  cir- 
cumstances indicating  an  apparent 
authority  in  the  conductor  to  create 


between  the  parties  the  relation 
of  passenger  and  carrier,  or  to  make 
an  arrangement  for  plaintiff's  em- 
ployment as  a  brakeman ;  and  that 
the  facts  did  not  establish  that 
plaintiff  was  lawfully  upon  the 
train.  Id. 

5.  One  who  is  injured  by  the  neg- 
ligence of  another  is  bound  to  use 
orainary  care  to  effect  his  cure  and 
restoration;  but  he  is  not  respoo* 
sible  for  a  mistake,  and  when  he 
acts  in  good  faith  and  under  the  ad- 
vice of  a  competent  physician,  even 
if  it  is  erroneous,  the  error  will 
not  shield  the  wrong-doer.  Lpom 
V.  E.  B.  Go.  489 

6.  Accordingly  Tidd,  in  an  action  to 
recover  damages  for  injuries  al- 
leged to  have  been  sustained  by 
defendant's  negligence,  where  de- 
fendant had  given  evidence  tend- 
ing to  show  that  exercise  taken  hy 
plaintiff  might  have  tended  to  re- 
tard recovery,  and  that  quiet 
would  have  been  better,  that  evi- 
dence that  plaintiff^  was  advi:^ed 
by  his  physician  that  it  was  right 
and  beneficial  to  exercise,  was 
proper.  Id. 

• 

7.  The  owner  of  a  building  adjoin- 
ing a  street  or  highway  is  under  a 
legal  obligation  to  take  reasonable 
care  that  it  is  kept  in  proper  con- 
dition, so  that  it  shall  not  fall  into 
the  street  or  highway  and  injure 
persons  lawfully  there.  MuSinr. 
8t.  John,  5(r? 

8.  From  the  happening  of  such  an 
accident,  in  the  absence  of  ex- 
planatory circumstances,  negli- 
gence will  be  presumed,  and  the 
burden  is  upon  the  owner  of 
showing  the  use  of  ordinary  care. 

Id. 

9.  In  an  action  by  a  physician  to 
recover  damages  for  personal 
injuries  alleged  to  have  been  sus- 
tained through  defendant's  negli- 
gence, the  referee  found  that 
plaintiff  sustained  damages,  among 
other  things,  "for  necessary  ex- 
penditures for  medical  treatment" 
It  appeared  that  plaintiff  incurred 
no  expense  for  physician's  fees, 
but  paid  for  medicine  prescribed 
by  a  physician.     Eddy  that  this 
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fairly  came  under  the  head  of  ex- 

Senditures  for  medical  treatment. 
(etcalfy.  Baker,  662 

10.  Also,  Tield,  that  loss  incurred  hy 
plaintiff  in  his  practice  was  a  legit- 
imate ground  for  awarding  dam- 
ages. Id, 

Cf  contractor  for  canal  repairs^ 

liabiUty  far. 
See  Canals,  1,  3. 

Oross,  evidence  of. 

See  CoicMON  Gabbier,  2. 


NEW  YORK  CITY. 

1.  In  order  to  maintain  an  action 
against  the  corporation  of  the  city 
of  New  York  to  recover  an  award 
for  lands  taken  for  a  street  im- 
provement under  the  provisions  of 
the  act  of  1818  (g  183,  chap.  86, 
Laws  of  1818)  it  is  not  necessary 
that  the  name  of  the  plaintiff 
appear  as  owner  in  the  report  of 
the  commissioners  of  estimate  and 
assessment.  Where  the  award  is 
to  "unknown  owners"  (§  178), 
in  default  of  payment  after  appli- 
cation to  the  common  council,  it 
may  be  sued  for  and  recovered  by 
one  making  proof  of  his  right  and 
title  thereto.  Fisher  v.  Mayer ^  etc.^ 
of  New  York.  344 

2.  The  provision  of  said  act  (§  184) 
authorizing  the  corporation  in 
such  case  to  pay  the  money  into 
court,  does  not  prevent  an  action 
to  recover  the  award  or  bar  such 
recovery,  unless  the  payment  was 
actually  made  and  the  same  is 
interposed  as  a  defence  and  proved 
upon  the  trial.  Id. 

3.  A  proceeding  under  and  as  pre- 
scribed by  the  mechanics*  lien  law 
of  1851  for  the  city  and  county  of 
New  York  (chap.  513,  Laws  of 
1851,  amended  by  chap.  404,  Laws 
of  1855)  for  the  enforcement  of  a 
lien  created  under  the  provisions 
of  said  act,  was  not  an  action 
within  the  meaning  of  the  Code 
(§  2),  but  a  special  proceeding. 
HaUahan  v.  Herbert.  409 

4.  Accordingly  held,  that  the  provi- 
sion of  the  Code  (§  111)  directing 
that  "  every  action  must  be  prose- 


cuted in  the  name  of  the  real  party 
in  interest,"  etc.,  did  not  apply  to 
such  proceedings;  but  that,  in  case 
of  an  assignment  by  a  lienor  before 
the  commencement  thereof,  thejjr 
were  properly  prosecuted  in  his 
name  for  the  benefit  of  the 
assignee.  Id, 

5.  Under  said  act,  as  amended  in 
1855,  a  personal  judgment  against 
a  party  personally  liable  for  the 
amount  found  due  was  proper. 

Id. 

6.  The  filine  of  a  notice  of  a  lien 
which  had  ceased  to  be  operative 
for  want  of  enforcement,  was  no 
bar  to  the  enforcement  of  one  sub- 
sequently filed  and  in  no  manner 
affected  it.  Id, 

7.  The  mechanics'  lien  law  for  the 
city  of  New  York  of  1863  (chap. 
500,  Laws  of  1863)  has  no  retro- 
active operation;  it  repealed  the 
old  act  as  to  all  liens  subsequently 
created,  but  continued  it  in  force 
as  to  existing  liens.  (D wight 
and  GiiAY,  CC. ,  dissenting. )  Fitz- 
Patrick  v.  Boylan.  433 

8.  Accordingly  held  (D wight  and 
Gbay,  CO.,  dissenting),  where  a 
notice  of  lieu  was  filed  under  and 
as  required  by  the  act  of  1851 
(chap.  513,  Laws  of  1851),  and 
proceedings  were  commenced  to 
enforce  the  lien  prior  to  the  act  of 
1863  taking  effect,  that  the  provi- 
sion of  the  latter  act  (§  11)  that 
*  Miens  shall,  in  all  cases,  cease 
after  one  year,  unless  by  order  of 
the  court  the  lien  is  continued,'* 
etc.,  did  not  apply ;  but  that  the 
lien  continued  after  the  expiration 
of  the  year  and  until  the  rendi- 
tion of  judgment.  Id, 


NOTICE. 

1.  A  General  Term  decision  reversed 
a  judgment  below  in  favor  of 
plaintiff,  in  part,  and.  directed  a 
reference  to  ascertain  the  amount 
to  be  paid  by  the  respondent  in 
consequence;  and  upon  the  com- 
ing in  of  the  report  of  the  referee 
a  further  judgment  was  made  and 
entered  Juno  6,  1872,  reciting  the 
former  decision,   confirming    the 
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report  and  directing  the  payment 
of  the  amount  reported.  JPlain- 
tifif  appealed,  stating  in  his  notice 
of  appeal  that  it  was  from  the 
judgment  of  June  6,  1872,  in  so 
far  as  the  same  reversed  the  judg- 
ment below  and  directed  payment, 
etc.  Heldy  that  the  appeal  was, 
in  effect  and  fact,  from  the  actual 
determination  of  the  General 
Term  as  finally  adjudged,  and 
that  the  notice  was  sufEicient. 
Catlin  V.  Orisshr.  863 


Of  Mechanics*  lien. 


See  Mechanics^  Lien,  4. 

GonstrueUve^  of  mortgage  re- 
corded prior  to  acgyisitdon  of  UUe  by 
morigamr. 

See  KEOORDiNa  Act,  2. 


NOTICE  OF  SUIT  PENDING. 

1.  The  pendency  of  an  action  in 
another  State  to  determine  the 
title  to  corporate  stock  is  not  con- 
structive notice  to  a  purchaser  in 
this  State  of  a  defect  in  the  title 
of  his  assignor,  and  does  not  afifect 
the  title  acquired  by  him.  Hcl- 
hrook  V.  N.  J,  Z.  Co.  616 

2.  A  corporation  whose  certificate 
of  stock  is  outstanding,  cannot 
defeat  the  title  of  a  purchaser  in 
good  faith,  without  actual  notice, 
by  proof  of  the  pendency  of  an 
action  in  a  competent  court  of  this 
State,  to  determine  the  title  of 
the  original  holder  to  the  stock. 
Its  own  positive  statements  in  the 
certificate  cannot  be  overcome  by 
such  a  constructive  theoretical 
notice.  Id. 

8.  The  doctrine  of  Ue  pendens  is  not 
applicable  to  corporate  stock;  it 
is  a  harsh  doctrme,  and  will  not 
be  extended  to  commercial  trans- 
actions. Id. 

4.  It  is  only  applicable,  in  any  event, 
while  the  action  is  pending;  as 
soon  as  final  judgment  is  perfected, 
it  ceases  to  iiave  operation.        Id. 


OFFER  OF  JUDGMENT. 

1.  Where,  in  an  action  to  recover 
unliquidated   damages,  defendant 


serves  an  offer  of  judgment  under 
section  385  of  the  Code,  in  de- 
termining whether  the  judgment 
obtained  is  more  favorable  than 
that  offered,  interest  cannot  be 
added  to  the  sum  offered.  Defend- 
ant cannot,  by  offering  a  sum  less 
than  plaintiff  is  entitled  to,  and 
then  by  persisting  in  his  defence 
and  postponing  a  recovery  untQ 
that  sum,  with  the  interest  added 
to  it,  exceeds  the  recovery,  obtain 
the  benefits  of  that  section  as  to 
costs.     Johnston  Y.  CcUHn.        652 


OFFICE  AND  OFFICER 

1.  The  omission  of  one  elected  to  the 
office  of  commissioner  of  highways 
to  execute  and  file  an  oflScial'bond 
as  required  by  tlie  statute  (§  3, 
chap.  180,  Laws  of  1845),  does  not 
render  his  official  acts  void  in  sacb 
a  sense  as  to  make  him  liable  as 
trespasser  therefor.  The  office  in 
such  case  does  not  become,  ^ 
factOf  vacant.  Nor  Is  he  simply  an 
officer  de  factOy  but  holds  by  a  de- 
feasible title;  and  until,  in  and  by 
a  direct  judicial  or  other  authorized 
proceeding  the  forfeiture  is  judi- 
cially deckred,  he  is  rightfully  in 
office,  at  least  so  far  as  the  rights 
of  third  persons  are  concerned, 
and  the  question  cannot  be  raised 
collaterally.    Fbat  v.  Stiles.       399 

2.  The  provision  of  the  Revised 
Statutes  (2  R.  S.,  275,  §  2)  and  the 
rule  of  the  common  law  prohibit- 
ing a  judge  from  sitting  in  a  cause 
in  which  he  is  interested,  applies 
simply  to  judges,  eo  nonUn^^  or  to 
justices  or  other  persons  holding 
courts;  they  cannot  be  extended 
to  administrative  officers  in  the 
performance  of  acts  requiring 
deliberation  and  sound  judgment 

/d 

8.  A  commissioner  of  highways, 
therefore,  is  not  prohibited  thereby 
from  acting  in  the  laying  out  of  a 
highway  by  the  fact  that  he  is 
owner  of  lands  through  which  the 
projected  highway  runs.  /d. 

4.  In  a  case  where  such  prohibition 
applies  at  common  law,  the  acts  of 
the  officer  are  not  void  but  void- 
able, and  the  only  remedy  is  to  set 
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the  proceedings  aside;  neither  the 
officer  nor  those  acting  under  the 
authority  of  his  decision  can  be 
held  liable  therefor  in  an  action  of 
trespass.  Id. 

Actions  to  try  tUU  to  corporate 

office. 

iSeeJuRY,  1,2,  3,  4. 

— —  Town  officers  maybe  clothed 
with  authority  by  legidature  to  bond 
towns. 

See  Town  Bonding,  1,  2. 

See  County  Judge. 


PARENT  AND  CHILD. 

Lease  of  father^  as  offenty  to 

son^  validity  of. 
See  Principal  and  Agbnt,  1. 


PARTNERSHIP. 

1.  One  G.  held  a  lease  from  plaintiff, 
of  a  store  in  which  he  was  doing 
business;  the  unexpired  term  was 
over  two  years.  He  entered  into  a 
copartnership  agreement  with  de- 
fendant for  the  term  of  one  year 
and  one  month.  In  the  prelimi- 
nary negotiations  it  was  agreed  by 
parol,  that  in  cK)nsidcration  that 
G.  should  put  the  lease  into  the 
partnership,  the  rent  for  the  whole 
unexpired  term  should  be  regard- 
ed as  a  partnership  liability  and 
as  one  of  the  debts  created  on 
account  of  the  firm.  By  the  writ- 
ten agreement  it  was  stipulated 
that  each  partner  should  be  equally 
liable  for  "  all  debts  and  liabilities 
suffered  or  created  by  or  on  ac- 
count of "  the  firm  business.  No 
mention  was  made  in  this  agree- 
ment of  the  lease.  The  firm  con- 
tinued business  for  about  eight 
months  and  then  dissolved  and 
soon  thereafter  the  business  was 
assigned  to  another,  who  went  into 
possession.  In  an  action  to  re- 
cover an  installment  of  rent,  ac- 
cruing more  than  a  year  after  the 
formation  of  the  partnership,  held^ 
(Reynolds  and  Johnson,  CC, 
dissenting),  that  defendant  was 
not  liable;  that  he  was  not  liable  as 
assignee  ot  the  lease,  for  the  reason 
that  such  liability,  if  it  ever  exist- 
ed, continued  so  long  only  as  the 


privity  of  estate  continued,  and 
ceased  upon  the  transfer  and  sur- 
render of  possession;  that  the  rent 
could  not  be  made  a  firm  debt  by 
parol  agreement,  as  such  a  term 
could  not  be  created  or  assigned 
by  parol  (2  R.  8.,  135,  §8),  and 
that  the  agreement  to  pay  the  rent 
for  the  whole  time  was  void,  as 
by  its  terms  it  coald  not  be  per- 
formed within  a  year.  (2  R.  S., 
186,  §2.)    Durandv.  Curtis.       7 

2.  While  parties  assuming  to  act  in  a 
corporate  capacity,  without  a  legal 
organization  as  a  corporate  body, 
are  liable  as  partnere  to  those  with 
whom  they  contract,  to  charge 
any  one  of  them  as  such,  it  must 
be  shown  that  he  was  so  acting  at 
the  time  the  contract  sued  upon 
was  made,  or  that  upon  some  con- 
sideration he  agreed  to  become 
liable  with  the  others.  Fuller  v. 
Bam.  28 

3.  Defendant  S.,  holding  himself 
out  to  be  the  president  of  a  cor- 
poration duly  organized,  employ- 
ed plaintiff  to  act  as  its  superin- 
tendent. Defendant  R.,  there- 
after, supposing  the  company 
legally  incorporated,  subscribed 
and  paid  in  $5,000,  and  was  elect- 
ed president.  He  apprised  plain- 
tiff of  his  election  and  directed 
him  thereafter  to  report  to  him. 
Plaintiff  drew  drafts  upon  R.,  as 
president,  to  carry  on  the  busi- 
ness, which  were  accepted  by  the 
latter  and  paid  by  the  acting 
treasurer.  The  business  proved  a 
failure  and  was  abandoned.  R. 
directed  as  to  the  disposition  of 
the  books.  No  such  corporation 
in  fact  existed.  It  did  not  appear 
that  R.  knew  of  this  fact  before 
the  abandonment  of  the  enterprise. 
In  an  action  to  recover  plaintiff's 
salary,  held,  thatR.  was  not  liable. 

Id. 

Effect  of  party  to  a  contract 

taking  a  partner. 
See  Cramer  v.  MeU^.    (Mem.)     659 


PARTIES. 

1.  A  civil  action  cannot  be  maintain- 
ed in  the  name  of  the  people  of 
the  State  for  the  redress  of  private 
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wrongs;  these  are  remediable  at 
the  suit  of  the  parties  injured 
only.  The  people  cannot  inter- 
vene, except  upon  the  assertion 
of  a  distinct  right  on  the  part  of 
the  public  in  respect  to  the  sub- 
ject-matter litigated.  People  V.  A. 
and  8.  R.  R  Co.  161 


In  whose  name  inechanii^s  lien 


may  be  enforced  after  assignment. 

iSee  Mechanics'  Lien,  2. 

Plaintiff  to  recover  award  for 

lands  taken  for  street  improvem^ent. 

See  New  York  City,  1. 


PARTY-WALL. 

1.  Where,  under  a  parol  agreement 
between  two  adjoining  proprie- 
tors to  jointly  build  a  party- wall, 
one-halt  on  the  premises  oi  each, 
the  parties  have  go  he  on  and  built 
a  portion  of  the  wall;  one  partv, 
who  has  prepared  his  materiaJs 
and  planned  his  building  in  view 
of  and  relying  upon  the  perform- 
ance of  the  contract,  upon  the  re- 
fusal of  the  other  to  proceed,  is 
not  limited  to  an  action  for  spe- 
cific performance,  but  may,  after 
notice  to  the  other,  complete  the 
wall  and  recover  of  the  other  one- 
half  the  expense.  (Lott,  Ch.  C, 
and  Earl,  0.,  dissenting. )  Rindge 
T.Baker.  209 

2.  Buch  an  action  is  not  purely  an 
action  at  law  but  is  one  of  equita- 
ble cognizance,  it  being  not  for 
the  breach  of  the  parol  contract 
but  for  money  by  way  of  perform- 
ance.    (DWIGHT,  C.)  Id. 

3.  Where,  under  a  parol  agreement 
between  adjoining  proprietors,  one 
builds  a  party-wall,  one-half  upon 
the  premises  of  each,  the  other 
agreeing  to  pay  one-half  the  value 
when  he  shall  use  the  wall,  upon 
the  erection  of  the  wall  the  agree- 
ment becomes  valid  in  equity. 
The  builder  owns  the  wall  abso- 
lutely until  the  other  elects  to  use 
the  same,  with  a  permanent  right 
in  him  and  his  grantees  to  have 
one-half  the  wall  stand  on  the 
land  of  the  other,  not  only  while 
the  latter  retains  the  title,  but 
after  it  has  passed  to  an  assignee 


with  notice  of  the  rights  of  the 
owner  of  the  waU.  (Dwiqht,  C.) 
Brown  v.  McKee.  <kI4 

4  If  the  owner  of  the  land  bur- 
dened with  this  easement  elect  to 
use  the  wall  and  pay  half  its  value, 
he  thereby  becomes  owner,  not 
only  of  the  one-half  standing  upon 
his  own  land,  but  has  an  e&Hcuieiit 
in  the  other  half.  (Dwight,  C.)  /d 

5.  The  criterion  for  determining 
whether  a  covenant  runs  with  the 

.  land  is  the  intention  of  the  parlies, 
provided  the  covenant  be  of  such 
a  nature  that  it  can,  under  any  cir- 
cumstances, bind  the  land  in  re- 
spect to  grantees.    (Dwight,  C.) 

Id. 

6.  The  covenants  in  the  agreement 
above  stated  are  of  a  nature  that 
they  can  run  with  the  land,  and 
where  such  an  intent  is  manifested 
in  and  by  the  agreement,  they  bind 
not  only  the  original  parties,  but 
the  subsequent  owners  of  tbe  re- 
spective premises.    (Dwight,  C.) 

Id. 

7.  As  affecting  assigneea,  there  is  no 
distinction  between  tbe  benefit  and 
the  burden  of  a  covenant;  both 
will  alike  pass  as  incident  to  an 
estate  in  lands,  and  both  will  ran 
with  an  incorporeal,  as  well  as 
with  a  corporeal,  hereditament 
(Dwight,  C.)  Id. 

8.  Whether  a  covenant  to  pay  for 
the  wall  when  used  runs  with  tbe 
land  or  not,  in  the  view  of  a  coort 
of  law,  a  grantee  of  the  covenantor 
having  notice  is  bound  in  equity, 
and  £e  benefit  of  the  covenant 
inures  to  the  grantee  of  tbe  builder, 
to  whom  the  property  in  the  wall 
passes  as  an  incident  to  his  grant, 
and  the  former  cannot  avail  him- 
self of  this  agreement  without  be- 
ing equitably  bound  to  pay  him 
who  is  the  owner  of  the  wall  at 
the  time  he  appropriates  it 
(Dwight,  C.)  Id. 


PATENTS. 
8UUe  courts  no  jurtsdi/dknif 


action  for  injuries  to  rights  under. 
See  Jurisdiction,  1. 


. 
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PAYMENT. 

1.  Where  one  pays  a  debt  due  by 
him  to  a  bank  upon  the  demand 
of  an  officer  thereof,  whom  he 
finds  employed  in  its  business,  to 
said  officer,  over  its  counter,  with- 
out knowledge  that  the  officer|s 
authority  is  so  limited  that  he  is 
not  authorized  to  receive  the 
money,  it  is  a  pa}inent  to  the 
bank  and  the  latter  is  bound 
thereby.    K  E.  i\r.  Bk.  v.  Gave.  597 

2.  Plaintiff,  to  the  knowledge  of 
defendant,  a  customer,  employed 
in  its  bank  a  paying  and  a  receiv- 
ing teller,  the  general  duty  of  the 
latter  being  to  receive  moneys 
paid  or  deposited.  In  his  absence 
.other  officers  or  clerks  acted  in 
his  place.  Defendant  having  over- 
drawn his  account  by  mistake, 
received  a  letter  from  the  paying 
teller  requesting  him  to  call ;  he 
went  to  the  bank,  and  at  tbe  re- 
quest of  the  paying  teller  paid 
him  over  the  counter  the.  amount 
required  to  rectify  the  enx)r,  this 
was  not  entered  on  the  books  of 
the  bank.  It  did  not  appear  that 
the  receiving  teller  was  in  the 
bank.  Id. 

8.  In  an  action  to  recover  the 
amount  overdrawn,  held,  that  the 
bank  was  bound  by  the  payment 

Id, 

When  receipt  of  cheek  is  not 

See  CoNsiQNOB  and  Comsioneb,  1. 

Under  verbal  contract  of  sale. 

See  Statute  of  Frauds,  2. 

When  check  is  not. 

See  8.y  B.  iSc  N.  Y.  R  B.  Co.  v.  Coir 
Jim.    (Mem.)  641 


PERSONAL  PROPERTY. 

Actions  to  reeoter  possession  of 

See,  Claim  and  Dkuvkry  op  Per- 
sonal Propertt. 


PEOPLE  (OF  STATE). 
When  proper  parties. 


See  Parties,  1. 


PLEADING. 

1.  In  an  action  upon  a  liquidated 
demand  held  by  plaintiff,  as  as- 
signee, an  unliquiaated  claim  for 
damages  for  breach  of  contract, 
existing  in  favor  of  defendant 
against  the  assignor  at  the  time  of 
the  assignment,  is  not  a  proper 
set-off.    tyick  V.  WhiU.  103 

2.  Plaintiff  brought  his  action,  as 
assignee,  to  recover  the  balance  of 
an  account  for  coal  sold  by^  his  as- 
sij^ors  to  defendant-s  at  stipulated 
prices.  Defendants  set  up  in  their 
answer  substantially  that  plain- 
tiff^s  assignors  prior  tc  the  assign- 
ment, sold  and  agreed  to  deliver 
to  them  400  tons  of  coal  at  six 
dollars  per  ton;  that  said  assignors 
failed  to  perform  said  contract; 
that  said  coal  rose  in  value  to 
$7.50  per  ton  on  or  before  the  date 
of  the  assignment,  and  that  defend- 
ants, before  that  date,  suffered 
damage  in  tbe  sum  of  $600,  *' which 
they  will  offset  a^inst  the  claim 
of  the  plaintiff  m  this  action.'^ 
Plaintiff  demurred.  Hdd  (Rey- 
nolds and  £arl,CC.,  dissenting), 
that  the  facts  set  forth  did  not 
constitute  a  counter-claim;  that  as 
there  was  no  allegation  as  to 
whether  tlie  increase  in  value  took 
place  before  or  after,  or  at  tbe  time 
of  the  breach,  the  amount  of  de- 
fendants^ claim  was  not -ascertain- 
able by  calculation ;  that  the  state- 
ment of  the  amount  of  damages 
was  a  legal  conclusion,  and  under 
the  answer  the  amount  could  not 
be  reached  save  by  the  interven- 
tion of  a  jury,  and  that,  therefore, 
defendants'  claim,  as  set  up,  bein^ 
for  unliquidated  damages,  was  not 
a  proper  set-off,  and  the  demurrer 
was  properly  sustained.  Id. 

3.  Plaintiffs'  complaint  alleged  that 
they  performed  services  and  fur- 
nished materials,  at  the  request 
and  for  defendant,  of  the  value  of 
$3,423.49,  which  defendant  agreed 
to  pay.  Before  the  answer  a  bill 
of  particulars  was  demanded  and 
served.  Defendant  answered  ad- 
mitting that  plaintiffs  performed 
work  and  furnished  materials  for 
him  as  alleged  in  the  complaint, 
but  denied  they  were  of  the  value 
specified.     Hdd  (Earl,  C,  dis- 
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sen  ting),  that  the  answer  only  put 
in  issue  the  value  of  the  services 
and  materials,  and  that,  on  the 
trial,  an  offer  to  show  that  the 
work  and  materials  charged  were 
not  rendered  and  furnished  for 
defendant  was  properly  rejected. 
Van  Dyke  v.  Maguire.        '      429 

4.  It  aeenis  that,  under  a  general 
denial  in  an  answer  in  an  action 
for  goods  sold  and  delivered,  the 
defendant  is  entitled  to  show  that 
he  dealt  with  plaintiff  as  agent  for 
another,  whose  name  was  dis- 
closed, and  to  whom  the  credit  was 
given.     Merritt  v.  Briggs,  651 

5.  It  seems  that,  while  the  court  is 
not  confined  to  the  relief  prayed 
for  in  a  complaint,  and  may  give 
any  other  relief  consistent  with  the 
case  stated  and  proved,  judgment 
cannot  be  given  in  direct  hostility 
to  the  theory  of  the  action  and 
the  substantial  allegations  of  the 
complaint.     Graham  v.  Read.  681 

Aiiswer  setting  up  failure  of 

arbiirator  to  take  oath  in  action  on 
awa/rd. 

ike  Arbitration,  3. 

Wherefraud  is  alleged^  cannot 

on  trial  claim  mistake. 

See  Trial,  9, 10. 

Gemnter-daim    of  breach   of 

warranty. 

See  Warranty,  2. 


PRESUMPTIONS. 

1.  The  rule,  that,  in  the  absence  of 
fraud,  concealment  or  improper 

*  practice,  the  legal  presumption  is, 
that  stipulations  contained  in  a 
common  carrier's  receipt  for 
freight,  limitiug  his  common-law 
liability,  were  known  and  assented 
to  by  the  person  receiving  it,  ap- 
plies to  limitations  in  tickets  is- 
sued by  carriers  of  passengers  with 
their  baggage.  Steers  v.  L.^  N.T. 
and  P.  S.  Co.  1 

2.  The  presumption  is  that  a  stranger 
riding  upon  a  freight  train  is  not 
les:ally  a  passenger,  and  is  not  law- 
fmly  upon  the  train;  and  no 
liability  for  negligence  can  be  im- 
posed upon  the  company  as  to  him, 
unless  the  special  circiunstances  of 


the  case  rebut  this  OTesumptioiL 
Eaion  v.  Z>.,  L.  and  W.  R.  R.  Co. 

882 

3.  A  purchaser  from  one,  other  than 
the  original  stockholder,  who  re- 
ceives a  certificate  of  stock  with 
the  usual  assignment  and  power 
of  attorney  thereon  executed  in 
blank  by  said  stockholder,  in  an 
action  against  the  corporation  for 
refusal  to  transfer  the  stock  on  its 
books,  is  not  bound  to  show  af- 
firmatively the  title  of  his  immedi- 
ate transferrer.  The  presumption 
is  that  the  stock  was  transferred 
and  certificate  delivered  in  the 
course  of  business,  in  the  absence 
of  evidence  to  the  contrary.  Hot- 
brook  V.  iV.  J.  Z.  Co.  616 


B/^usaX  to  further  perform  a 


partiaUy  performed  illegal  contract^ 
not  presumptive  of  repentance. 

See  Contract,  6. 

Of  negligence  from  fedUng  cf 

building. 

See  Nbolioence,  8. 

-- —  As  to  gtranger  riding  on  freight 
train. 

See  Railroad  Ck>RFORATiOK,  2. 


PRINCIPAL  AND  AGENT. 

1.  The  relationship  of  father  and  son 
will  not,  of  itself,  invalidate  a 
lease  by  the  former,  as  agent  or 
trustee,  to  the  latter,  or  authorize 
the  disaffirmance  of  the  transac- 
tion by  the  principal  or  ceHui  que 
trust.  The  fact  of  the  relationship 
is  a  material  one  in  determining 
the  question  whether  there  was 
fraud,  in  fact,  in  the  transaction, 
but  it  does  not,  per  se^  constitute 
fraud  in  law  or  bring  the  case 
within  the  rule  prohibiting  an 
agent  or  trustee  from  dealing  with 
the  subject-matter  of  the  agency 
or  trust  for  his  own  benefit. 
(DwiGHT  and  Retnolds,  CC,  dis- 
senting.)   Lingke  v.  WiUdn9on.  445 

Apparent  authority  of  eoTidtic- 

tor  of  freight  train. 

See  Railroad  CoRPORATroN,  1. 

Authority  of  baggage-maUer 

to  bind  railroad,  corporation. 

See  Railroad  Corporation,  8. 
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Liability  for  acts  of  assumed 

agent. 
See  CankUn  v.  Mitchell.     (Mem.) 

650 


PRINCIPAL  AND  SURETY. 

1.  In  an  action  by  a  surety  against 
his  co-surety  for  contribution,  the 
latter  cannot  defend  by  setting  up, 
by  way  of  counter-claim,  recoup- 
ment or  set-off,  a  cause  of  action 
existing  in  favor  of  the  principal 
against  the  plaintiff.  G'Blenis  v. 
Karing,  649 

2.  It  seems  that,  in  such  case,  if  the 
principal  is  insolvent,  the  defend- 
ant may  commence  an  action  in 
equity  asfainst  the  plaintiff  and  the 
principal,  and  have  their  accounts 
adjusted  and  the  amount  due  the 
former  applied  iso  as  to  save  him- 
self from  loss.  Id. 


QUESTIONS    OP   LAW  AND 
FACT. 

1.  Where  a  vendee  seeks  to  rescind  a 
contract  for  the  sale  of  real  estate, 
on  account  of  defect  of  title,  the 
question  as  to  the  materiality  of 
the  defect,  where  it  depends  upon 
and  is  an  inference  to  be  drawn 
from  circumstances,  is  a  question 
of  tact  for  the  jury;  but  where  it 
turns  upon  the  construction  of  a 
writing,  and  no  special  circum- 
stances need  be  taken  into  account, 
it  is  a  question  of  law  for  the 
court    Stokes  v.  Johnson.  678 

When  question  of  waieer  one 

of  fact. 

See  Insurance  (Life),  6. 

Where  question  as  to  whether 

alteration  of  deinised  premises  is  ivju- 
rious  is  one  of  fact. 

See  Landlord  and  Tenant,  8. 

When   authority  of-  baggage- 

master  to  bind  railroad  corporation 
one  of  law. 

See  Railroad  CoRPORATioiJ,  8. 

When  frauds  question  (ffo^- 

See  Hawkins  v.   Palmer.    (Mem.) 

664 

When  authority  of  stock  bro- 
ker to  sell  is  question  of  law. 

See  Dam  v.  Qwynne.    (Mem.)  676 


QUO  WARRANTO. 

Actions  in  nature  of. 


See  Jury,  1,  2,  3,  4. 


RAILROAD  CORPORATION. 

1.  Railroad  companies  have  the  ri^ht 
to  malie  a  complete  separation 
between  their  freight  and  passenger 
business.  Where  this  is  done  the 
conductor  of  a  freight  train  has 
such  general  authority  only  as  is 
incidental  to  the  business  of  mov- 
ing freight,  and  no  power  whatever 
as  to  the  transportation  of  pas- 
sengers; and  notice  of  this  limited 
authority  will  be  implied  from  tlie 
nature  and  i^parent  division  of  tiie 
business.  EkUon  v.  2>.,  X.  and  W. 
R  B,  Co.  382 

2.  The  presumption  is  that  a  stranger 
riding  upon  a  freight  train  is  not 
legally  a  passenger,  and  is  not  law- 
fully upon  the  train ;  and  no  lia- 
bility for  negligence  can  be  imposed 
upon  the  company  as  to  him,  unless 
the  special  circumstances  of  the 
case  rebut  this  presumption.      Id. 

8.  Plaintiff  was  invited  by  the  con- 
ductor of  a  coal  train  upon  defend- 
ants road  to  ride  upon  the  train 
with  a  promise  to  get  him  employ- 
.ment  as  a  brakeman.  No  passenger 
car  was  attached  to  the  train,  but, 
aside  from  the  coal  cars,  simply  a 
""  caboose  "  for  the  carriage  of  train 
implements  and  the  accommoda- 
tion of  defendant's  employes,  in 
which  plaintiff  was  invited  to  and 
did  ride.  Through  the  negligence 
of  defendant's  employes  the  train 
was  run  into  by  another  and  plain- 
tiff injured.  In  an  action  to  re- 
cover damages  it  appeared  that,  by 
a  regulation  of  defendant,  printed 
for  the  use  of  employes,  passengers 
were  forbidden  to  ride  on  coal 
trains;  of  this  plaintiff  had  no  actual 
notice.  It  did  not  appear  that  pas- 
sengers were  either  habitually  or 
occasionally  permitted  to  ride  in 
the  caboose.  The  court  instructed 
the  jury,  in  substance,  that  if  plain- 
tiff was  upon  the  train  with  the 
assent  of  the  conductor  and  with- 
out being  informed  of  the  regula- 
ti(m,  then  defendant  was  liable. 
Held  (Earl,  C,  dissenting),  error; 
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that  there  was  nothing  in  the 
attendant  circumstances  indicating 
an  apparent  authority  in  the  con- 
ductor to  create  between  the  par- 
ties the  relation  of  passenger  and 
carrier,  or  to  make  an  arrange- 
ment for  plain tifi's  employment  as 
a  brakeman;  and  that  the  facts 
did  not  establish  that  plaintiff  was 
lawfully  upon  the  train.  Id. 

4.  A  subscription  to  the  capital  stock 
of  a  corporation  organized  under 
the  general  railroad  act  (chap.  140, 
Laws  of  1850)  made  after  Uie 
formation  of  the  corporation,  is 
invalid  where  ten  per  cent  of  tlie 
amount  subscribed  has  not  been 
paid  (§  4);  and  in  an  action  by  the 
corporation  against  a  subscriber 
to  recover  the  amount  subscribed, 
the  latter  is  not  estopped  from 
denying  such  payment  because  of 
a  statement  in  the  subscription 
paper  that  ten  per  cent  has  been 
paid.  A  statute  cannot  be  evaded 
by  estoppel.  iV.  Y.  and  0.  M.  JR. 
R  Co.  V.  Van  H&m.  473 

5.  It  seems  such  a  subscription  can- 
not be  validated  by  a  subsequent 
statute,  as  a  statute  thus  attempt- 
ing to  make  a  binding  contract 
between  parties,  where  none  pre- 
viously existed,  would  be  violative 
of  the  constitutional  inhibition 
against  depriving  a  person  of  pro- 
perty without  due  process  of  law. 
(State  Con.,  art.  1,  §  6.)  Id. 

6.  A  legislative  intent  to  violate  the 
Constitution  will  not  be  assumed; 
nor  will  a  law  be  so  construed  as 
to  give  it  a  retroactive  effect  where 
it  IS  capable  of  any  other  con- 
struction. If  all  its  language  can 
be  satisfied  by  giving  it  prospective 
operation  only,  that  construction 
will  be  given  it.  Id. 

7.  Accordingly  held^  that  the  pro- 
vision of  Uie  act  of  1869  to  facili- 
tate the  construction  of  the  N.  Y. 
and  O.  M.  R.  R,  etc.  (§  2,  chap. 
84,  Laws  of  1869),  providing  that 
no  subscription  to  the  stock  of  the 
company  shall  be  invalidated  or 
affecled'by  reason  of  the  non-pay- 
ment of  ten  per  cent  thereof  at  the 
time  of  subscription,  did  not  apply 
to  prior  subscriptions,  but  operated 
prospectively  only.  Id. 


8.  Plaintiff  was  a  passenger  npon  de- 
fendant's road  from  R.  to  P.,  having 
the  usual  checks  for  her  bageage. 
On  arrival  at  P.  she  informed  Sie 
bag^e-master  at  the  station  that 
she  desired  to  leave  her  trunk  for  a 
few  days.  The  ba^i^ge-master 
replied  that  he  was  not  allowed 
to  and  could  not  keep  baffgue 
with  the  checks  on;  that  IT  sue 
gave  up  her  check  the  baggage 
would  be  perfectly  safe.  This  she 
did  and  the  trunk  was  left  It 
was  subsequently  delivered  to  one 
falsely  claiming  authority  to  re- 
ceive it.  In  an  action  to  recover 
the  value  of  the  trunk  and  con- 
tents, Tield  (DwiGHT  and  Eabl, 
CC,  dissenting),  that  the  declara- 
tion of  defendant's  agent  was,  in 
substance,  a  notification  to  plain- 
tiff that  he  was  without  power  to 
continue  in  force  the  obligation  of 
the  company  in  respect  to  the  bag- 
gage mdicated  by  the  check,  and 
the  surrender  of  the  check  was, 
in  effect,  an  admission  of  the  per- 
formance of  that  obligation,  t.  e.^ 
of  the  safe  arrival  and  the  de- 
livery of  the  bi^age;  that,  in  the 
absence  of  evidence  tending  to 
show  that  the  agent  had  power 
thereafter  to  bind  it  by  a  new 
agreement,  or  that  the  companj 
had  acquiesced  in  the  exercise  by 
him  of  such  power,  and  it  appear- 
ing that  it  was  in  clear  violatioo 
of  the  regulations  of  the  com- 
panv,  defendant  could  not  be  held 
liable;  and  that  the  submission  to 
the  jury  of  the  question  as  to  the 
authority  of  the  agent  was  error. 
MatHson  v.  N.  T.  C.  R  R  Co.    552 

See  Town  Boin>nTo. 


RECEIVER 

1.  A  certificate  of  the  comptroller  of 
the  currency,  approved  and  con- 
curred in  by  the  secretaty  of  the 
treasury,  reciting  the  existence  of 
all  the  lacts  of  which  the  former 
is  required  by  the  national  cur- 
rency act  ( §  50,  18  U.  S.  8ut  at 
Large,  99)  to  be  satisfied,  to 
authorize  him  to  appoint  a  receiver 
of  a  national  bank  under  the  pro- 
visions of  that  act,  is  sufficient 
evidence  of  the  validity  of  the 
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appointment  of  the  xeceiyer  in  an 
action  brought  by  him  as  sach. 
PlaU  y.  Beebe,  839 


RECORDING  ACT. 

1.  Where  one  having  no  title  to 
lands  executes  a  mortgage  thereon 
with  covenants  of  seizin  and  of 
title,  and  afterward  acquires  title, 
it  inures  to  the  benefit  of  the  mort- 
gagee, and  the  mortgagor  and  his 
privies  in  estate,  in  blood  and  law, 
are  estopped  from  questioning 
that,  at  the  date  of  the  mortgage, 
the  mortgagor  had  title.  Tefft  v. 
Muns(m.  97 

d.  A  record,  therefore,  of  the  mort- 
gage, prior  to  the  acquisition  of 
title  by  the  mortgagor,  is  con- 
structive notice  to  a  subsequent 
purchaser  in  good  faiih,  and  under 
the  recording  act,  gives  it  priority 
to  his  title.  (Lott,  Ch.  C.,  and 
Retholdb,  C,  dissenting.)       Id. 


RECOVERY. 

Limitaiion  of  amount  ofy   by 

eairrwf%  eorUract. 
See  Common  Cabbier,  1,  2. 


RECOVERY    OF    POSSESSION 
OF  REAL  PROPERTY. 

iSlstf  Ejectmbnt. 


REFERENCE. 

1.  It  teetM,  that  where  a  referee 
makes  a  finding  of  fact  in  accord- 
ance with  the  ]*equest  of  a  party, 
the  latter  cannot  dispute  or  ques- 
tion it  on  appeal.  K  R.  N,  Bk. 
V.  Oove.  697 


Findings  assumed  to  support 


referee's  conclusions. 
See  Townsend  v.  Bargy.     (Mem.) 

605 

REMEDY. 

For  refusal  to  perform  cove- 


REPLEVIN. 
See   Claim  akd    Deliybbt  of 

PSRSONAIi  PrOPBBTT. 


RESCISSION. 


sale. 


By  purchaser,  of  contract  of 


See  Pierce  v.  TutOe.    (Mem.)    686 
Stokes  y.  Johnson.  (Mem.)  673 


RESERVATION. 

1.  Defendant  sold  and  conveyed  by 
warranty  deed  to  plaintiff's  grant- 
or a  certain  piece  of  land,  reserv- 
ing the  right  to  enter  upon  a  por- 
tion thereof  particularly  described 
"at  all  times  thereafter,  so  long 
as  the  clay  and  sand  may  last  or 
be  used  for  brick-making  pur- 
poses," and  to  dig  and  take  there- 
from the  clay  and  sand  that  may 
be  found  thereon  fit  for  brick- 
making.  In  digging  and  remov- 
ing the  clay  and  sand,  within  the 
boundaries  of  the  portion  de- 
scribed, some  of  the  adljoininff  land 
fell  into  the  excavations.  In  an 
action  to  restrain  defendant  from 
removing  so  much  of  the  soil  as 
was  necessary  to  furnish  lateral 
support  to  the  adjoining  land,  hM 
(Johnson,  C,  dissenting),  that  the 
clause  was  a  reservation,  not  an 
exception ;  that  defendant  was 
entitled  to  exercise  the  rights  re- 
served any  where  withm  the 
boundaries  of  the  parcel  described; 
that  the  doctrine  of  lateral  sup- 
port, incident  to  and  affecting 
adjoining  lauds  owned  by  differ- 
ent proprietors,  did  not  apply ; 
and  that  plaintiff  could  not  main- 
tain her  action.  Byckman  v.  ChiiUs. 

68 


nanl  to  buiid  party-waU. 
See  Party- WALL,  1. 


REVENUE  STAMP. 

Date  of  cancellation  of  pre- 
sumptive emdtnce  of  date  of  instru- 
ment. 

See  EviDENCB,  5. 


SALE. 

1.  ItseemSy  that  the  true  test  to  deter- 
mine whether  a  contract  of  sale  of 
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goods  is  executory  or  executed  is 
3ic  intent  of  the  parties.  Whenever 
it  is  indicated,  by  express  tenns  or 
by  necessary  implication,  that  such 
an  act  as  weighing  or  separation 
from  other  articles  is  to  precede 
the  vesting  of  the  title  in  the  ven- 
dee the  sale  will  be  executory 
until  the  act  is  performed,  but  if 
there  is  no  such  intent  the  sale 
may  be  executed,  although  the  act 
still  remains  to  be  done.  Bacon  v. 
Oilman.  656 


Executory  contract  for  sale  of 


lands,  damages  for  breach  of 

tSee  Damages,!. 

Executory  J  warranty  by  f>endor 

on. 

See  Vendor  and  Purchaser,  1,  2. 

Of  goods  y  w?ien  executory. 

See  Vendor  and  Purchaser,  6. 

Besdnding  on  account  of  defect 

of  title. 

See  Vendor  and  Purchaser,  7. 

See  Statute  of  Frauds. 


Cfland,  when  vendee  can  re- 


scind contract  for. 
See  Pierce  v.  TuUle.    (Mem.)     636 
Contract  of  right  ofpurehoier 

to  rescind. 
See  Stokes  v.  Johnson.  (Mem.)  673. 


SAVINGS  BANK. 
Conditions  in  pass-book  of. 


See  Banks  and  Banking,  4, 5. 


SET-OFF. 

1.  In  an  action  upon  a  liquidated 
demand  held  by  plaintiff,  as  as- 
signee, an  unliquidated  claim  for 
damages  for  breach  of  contract,, 
existing  in  favor  of  defendant 
against  the  assignor  at  the  time  of 
the  assignment,  is  not  a  proper 
set-off.    FrickY.  WMte.  103 

3.  Plaintiff  brought  his  action,  as 
assignee,  to  recover  the  balance  of 
an  account  for  coal  sold  by  his 
assignors  to  defendants  at  stipu- 
lated prices.  Defendants  set  up 
in  their  answer  substantially  that 
plaintiff's  assignors,  prior  to  the 
assignment,  sold    and  agreed  to 


deliver  to  them  400  tons  of  coal  at 
BIX  dollars  per  ton;  that  said  as- 
signors failed  to  perform  said  con- 
tract; that  said  coal  rose  in  value 
to  $7.50  per  ton  on  or  before  the 
date  of  the  assignment,  and  that 
defendants,  before  that  date,  suf- 
fered damage  in  the  sum  of  $600, 
*' which  they  will  off-set  against 
the  claim  of  the  plaintiff  in  this 
action."  Plaintiff  demurred.  Hdd 
(Reynolds  and  Earl,  CC,  dis- 
senting), that  the  facts  set  forth 
did  not  constitute  a  counter-claim; 
that  as  there  was  no  al  lection  as 
to  whether  the  increase  in  valne 
took  place  before  or  after,  or  ai 
the  time  of  the  breach,  the  amount 
of  defendants'  claim  was  not  as- 
certainable by  calculation  ;  that 
the  statement  of  the  amount  of 
damages  was  a  legal  conclusion, 
and  under  the  answer  the  amount 
could  not  be  reached  save  by  the 
Intervention  of  a  jury ;  and  that, 
therefore,  defendants  claim,  as 
set  up,  being  for  unliquidated 
damages,  was  not  a  proper  set-off, 
and  me  demurrer  was  properly 
sustained.  Id, 


Of  cUUm  against  vendor  in 


ac- 


tion of  ^ectment  against  vendee. 
See  Ejectment,  4,  5,  6. 


SPECIAL  PROCEEDINGS. 

1.  A  proceeding  under  and  as  pre- 
scribed by  the  mechanics'  lien 
law  of  1851  for  Uie  city  and  county 
of  New  York  (chap.  513,  Laws  of 
1851,  amended  by  chap.  4(M, 
Laws  of  1855)  for  the  enforce- 
ment of  a  lien  created  under  the 
provisions  of  said  act,  was  not  an 
action  within  the  meaning  of  the 
Code  (§  2^,  but  a  special  proceed 
ffaUahan  v.  Herbert 


mg 
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SPECIFIC  PERFORMANCE. 

1.  Specific  performance  of  a  contract 
for  the  sale  of  lands  will  not  be 
decreed  in  cases  of  fraud  or  mis- 
take, or  of  hard  and  unconscion- 
able bargains,  or  where  the  decree 
would  produce  injustice  or  would 
be  inequitable  under  all  the  cir- 
cumstances. Margrafy.Muir.  155 
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-: —  Daniagss  in  lieu  ofy  cannot  be 
giwti  by  QeMTol  Term. 

ik'c  General  Tekm,  1.  2. 

When  damagee  in  lieu  of,  can- 
not be  given. 

See  StaneUff  V.  lioss.    (Mem.)  643 


STAMP. 

Date  of  cancellation  of  revenue 

stamp  pieaumptive  evidence  of  date  of 
inetrument. 

See  £viDBNCB,  5. 


1 


STATE  (PEOPLE  OP). 


W/u^n  proper  parties. 


See  Parties,  1. 


STATUTE  OF  FRAUDS. 

One  G.  held  a  lease  from  plain- 
tiff, of  a  store  in  which  he  was 
doing  business ;  the  unexpired 
term  was  over  two  years.  lie 
entered  into  a  copartnership  agree- 
ment with  dcrendant  for  the  term 
of  one  year  and  one  month.  In 
ihe  preliminary  negotiations  it 
was  agreed  by  parol,  that  in  con- 
sideration that  G.  should  put  the 
lease  into  the  partnership,  the  rent 
for  the  whole  unexpired  term 
should  l)e  regarded  as  a  partner- 
ship liability  and  as  one  of  the 
debts  created  on  account  of  the 
firm.  By  the  written  agreement 
it  was  stipulated  that  each  partner 
should  be  equally  liable  for  '^  all 
debts  and  liabilities  su£fered  or 
created  by  or  on  account  of  "  the 
firm  business.  No  mention  was 
made  in  this  agreement  of  the 
lease.  The  firm  continued  busi- 
ness for  about  eight  months  and 
then  dissolved  and  soon  thereafter 
the  business  was  assii^ned  to  an- 
other, who  went  into  possession. 
In  an  action  to  recover  an  install- 
ment of  rent,  accruing  more  than 
a  year  afler  the  formation  of  the 

Partnership,  held  (Reynolds  and 
OHNS^^N,  CO.,  dissenting),  that 
defendant  was  not  liable;  that  he 
was  not  liable  as  assignee  of  the 
lease,  for  the  reason  that  such  lia- 
bility, if  it  ever  existed,  continued 

SicKKLs — Vol.  XII. 


80  long  only  as  the  privity  of  estate 
continued,  and  ceased  upon  the 
transfer  and  surrender  of  posses- 
sion ;  that  the  rent  could  not  be 
made  a  firm  debt  by  parol  agree- 
ment, as  such  a  term  could  not  be 
created  or  assigned  by  parol  (2 
R  S.,  185,  §  8),  and  that  the  agree- 
ment to  pay  the  rent  for  the  whole 
time  was  void,  as  by  its  terms  it 
could  not  be  performed  within  a 
year.  (2  R  S.,  186,  §  2.)  I>urand 
v.  Curtis.  7 

2.  A  payment  upon  a  parol  contract 
for  the  sale  of  personal  property 
for  a  price  of  fifty  dollars  or  more, 
made  at  a  time  subsequent  to  that 
of  the  making  of  the  contract, 
does  not,  of  itself,  take  the  contract 
out  of  the  operation  of  the  statute 
of  frauds.  To  have  that  effect  the 
subsequent  payment  must  be  made 
and  received  for  the  express  pur- 
pose of  thus  complying  with  the 
statute  and  validating  the  contract; 
or  when  payment  is  made,  the 
parties  must  reaffirm  or  restate  the 
terms  of  the  contract;  in  which 
cases  the  payment  is  made  **  at  the 
time"  of  making  the  contract, 
within  the  meaning  of  the  statute. 
Uunier  v.  Wei^iea.  375 


3.  A  valid  executory  contract  for  the 
sale  and  delivery  of  a  specific  quan- 
tity of  merchandise  cannot  be 
altered  b}'  a  parol  agreement  in- 
creasing the  quantity  to  be  deliv- 
ered, and  so  engraft  it  on  the  orig- 
inal contract  as  to  escape  or  evade 
the  rule  prescribed  by  the  statute 
of  frauds.     SchuUz  v.  Bradley.  646 

4.  Where,  under  a  parol  agreement 
between  adjoining  proprietoi-s,  one 
builds  a  party-wall,  one-half  upon 
the  premises  of  each,  the  other 
agreeing  to  pay  one-half  the  value 
when  he  shall  use  the  wall,  upon 
the  erection  of  the  wall  the  agree- 
ment becomes  valid  in  equity. 
The  builder  owns  the  wall  abso- 
lutely until  the  other  elects  to  use 
the  same,  with  a  permanent  right 
in  him  and  his  grantees  to  have 
one-half  the  wall  stand  on  the 
land  of  the  other,  not  only  while 
the  latter  retains  tlie  title,  but 
after  it  has  passed  to  an  assignee 
with  notice  of  the  rights  of   the 
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owner  of  the  wall.    (D wight,  C.) 
Brown  v.  McKee.  684 


When    terbai  contract  forvis 


consideration  of  mortgage. 
See  StoweU  v.  ff<izlett.    (Mem.)  637 
What  is  part  performance  mf- 

fcient  to  take  case  out  of. 
See  SchvXtz  v.  Bradley.  (Mem.)  646 

STATUTE    OF    LIMITATIONS. 
See  Limitation  op  Actions. 

STATUTES. 

1.  The  question  upon  a  trial  is,  upon 
the  facts  in  tlie  case,  what  does  the 
existing  law  pronounce  as  to  the 
right  of  the  parties?  Where, 
therefore,  a  statute  aflfecting  ques- 
tions involved  in  an  action  is 
passed  after  the  commencement 
of  the  action,  and  there  is  no  ex- 
ception as  to  existing  suits,  the 
rule  of  law  announced  by  the  stat- 
ute must  be  applied  upon  the  trial 
of  such  action.  2bwn  of  D.  v. 
Jenkins.  177 

2.  A  legislative  intent  to  violate  the 
Constitution  will  not  be  assumed, 
nor  will  a  law  be  so  construed  as 
to  give  it  a  retroactive  effect  where 
it  is  capable  of  any  other  construc- 
tion. If  all  its  language  can  be 
satisfied  by  giving  it  prospective 
operation  only,  that  construction 
will  be  given  it.  N.  T.  and  0.  M. 
B.  B.  Go.  V.  Van  Horn.  473 

3.  Accordingly  held,  that  the  provi- 
sions of  the  act  of  1869  to  facili- 
tate the  construction  of  the  N.  Y. 
and  O.  M.  R.  K.,  etc.  (§  2,  chap. 
84,  Laws  of  1869),  providing  that 
no  subscription  to  the  stock  of  the 
company  shall  be  invalidated  or 
affected  by  reason  of  the  non- 
payment of  ten  per  cent  thereof 
at  the  time  of  subscription,  did 
not  apply  to  prior  subscriptions, 
but  operated  prospectively  only. 

Id, 

2B.  S.,  542,  §  2. 

See  Arbitration,  1. 

2R  ^.,56,  §§36,  37. 


See  Bail,  3. 

IB.  i8.,768, 


8. 


See  BiLLB,  Notes,  Checks,  6. 

Chap.  384,  Laws  of  18.")4. 

See  Brooklyn  (City  of),  1. 


Chap.  577,  Laws  of  1867. 

See  Canals,  1. 

Gliap.  836,  Laws  of  1866. 

See  Canals,  2. 

Chap.  333,  Laws  of  1853. 

GMp.  40,  Laws  of  1848. 

See  Corporations,  3. 

Ghap.  228,  Laws  of  1852. 

See  Corporations,  11. 

1  B.  S.,  728,  §  56. 

See  Deed,  3. 

Chap.  271,  Laws  of  1833. 

See  Evidence,  4. 

Ghap.  180,  Laws  of  1845. 

2  B.  S,  275,  §  2. 

See  Highways,  1. 

1^.  .S,  514,  §58. 

See  Highways,  5. 

Gliap.  455,  Laws  of  1847. 

See  Highways,  0. 

§§  178,  183,  184,   Chap.  86, 

Laws  of  1813. 

Ghap.  333,  Laws  of  1853. 

G?ifip.  40,  Laws  of  1848. 

See    Manufactdrinq   Corpora- 
tions, 1. 

Chap.  40,  ZaiM  ^1848. 

Ghap.  63,  Laws  of  1863. 

See    Manufacturing   Corpora- 
tions, 3. 
See  New  York  City,  1,  2. 

Ghap.  513,  Laws  of  1851. 

Ghap.  404,  Laws  of  1855. 

See  New  York  City,  3. 

Chap.  500,  Laws  of  1803. 

See  New  York  City,  7. 

Ghap.  513,  Laws  of  1851. 

See  New  York  City,  8. 

Ghap.  140,  Laws  of  1860. 

See  Railroad  Corporation,  4. 

2  B.  S.,  135,  ^  8  ;  136,  ^  2. 

See  Statute  of  I?  rauds,  7. 

Ghap.  64,  Lctws  of  1856. 

Ghap.  401,  Laws  of  1^57. 

Ghap.  384,  Latos  of  1859. 

Ghap.  402,  Laws  of  1864. 

See  Town  Bonding,  1. 

C/tap.  482,  Laws  of  18^. 

See  Vessels,  1. 

See  Acts  of  Congress. 
Recording  Act. 
Statute  of  Fraui>& 


STEAMBOATS. 

lAnUtaUon  of  UabQUy  in 

senger  tickets. 

See  Common  Carrier,  2. 

LhfibUity  of  stockholder  in  cor- 
poration to  navigate  ocean  by. 

See  Corporations,  11,  12. 
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STOCK  BROKER 

W7ien  authorized  to  seU, 

See  Dcms  y.  Owynne.  (Mem.)  676 


STOCKHOLDERS. 

1.  Under  the  provision  of  the  act  of 
1858  (chap.  333,  Laws  of  1853), 
amending  the  act  providing  for 
the  organization  of  manufactur- 
ing and  other  corporations  (chap. 
40,  Laws  of  1848),  by  authorizing 

.  the  trustees  of  a  corporation  or- 
ganized under  said  act  to  purchase 
property  necessary  for  their  busi- 
ness, and  to  issue  stock  to  the 
amount  of  the  value  thereof  in 
payment,  and  releasing  the  hold- 
ers of  such  stock  from  the  lia- 
bility to  the  creditors  of  the  cor- 
poration, imposed  by  the  original 
act  (§  10),  upon  the  holders  of 
stock,  not  full  paid,  a  mere  mis- 
take or  error  of  judgment,  by  the 
trustees,  either  as  to  the  necessity 
of  the  purchase  or  as  to  the  value 
of  the  property  so  purchased,  if 
made  in  good  faith  and  not  in 
evasion  of  the  provisions  of  the 
original  act,  will  not  subject  a 
holder  of  stock  issued  in  payment 
for  the  property  purchased  tb  such 
liability.  The  provision  gives  the 
ti'ustees  a  discretion,  and  they  are 
to  be  the  judges  both  as  to  the 
necessity  for,  and  the  value  of  the 
property  ;  good  faith  and  the  exer- 
cise of  a  proper  discretion  and 
honest  judgment  is  all  that  is 
required.      Schenck   v.    Andrews. 

138 

2.  A  stockholder  in  a  corporation 
has  an  interest,  in  proportion  to 
the  amount  of  his  stock,  in  all  the 
corporate  property,  and  has  a 
right  to  share  in  any  surplus  of 
profits  arising  from  its  use  and 
employment  in  the  business  of  the 
company;  and  this  right  does  not 
depend  upon  the  time  when  he 
becomes  a  stockholder,  but  at- 
taches whenever  he  acquires  the 
stock,  and  entitles  him  to  all  sub- 
sequent  dividends.     (Earl   and 

.Gray,  CO.,  dissenting.)    Jones y. 
T,KdR  R,  B.  Co.  196 

8.  According  held  (Earl  and  Gray, 
CO.,  dissenting),  where  plaintiff 


holding  bonds  of  defendant,  by 
their  terms  convertible  into  stock, 
surrendered  them  and  received 
stock  issued  prior  to  the  declara- 
tion of  a  dividend  by  the  board  of 
directors,  that  said  board  had  no 
right  to  limit  the  payment  of  the 
dividend  to  the  stockholders  hold- 
ing stock  at  a  duv  prior  to  the 
issue  of  such  stock,  which  was 
the  close  of  the  fiscal  year  of  the 
company,  but  that  plaintiff  was 
entitled  to  the  dividend ;  and  that 
the  fact  that  the  directors  had 
adopted  a  particular  day  as  the 
close  of  the  corporate  fiscal  year, 
or  special  days  for  declaring  divi- 
dends, or  that  they  directed  the 
close  of  the  transfer  books  for  any 
purpose  did  not,  in  any  way,  im- 
pair the  legal  rights  of  stockhold- 
ers to  share  in  dividends  subse- 
quently declared.    •  Id. 

4.  Where  a  stockholder  of  a  cor- 
poration, organized  under  the  act 
of  1852,  providing  for  the  incor- 
poration of  companies  to  navigate 
the  ocean    by  steamboats  (chap. 

-  228,  Laws  of  1852),  has  been  held 
liable  under  its  provisions  (§  6) 
for  a  debt  of  the  corporation,  be- 
cause of  the  failure  of  the  presi- 
dent and  directors  to  make  and 
record  a  certificate  that  the  capital 
stock  has  been  paid  in  as  required 
by  the  act  (§  7),  he  ain  maintain 
an  action  against  the  other  stock- 
holders for  contribution.  Aspin- 
waJl  V.  Sacchi.  381 

5.  It  is  no  defence  to  such  an  action 
that  the  corporation  was  not 
legally  organized,  as  to  those  who 
participated  as  stockholders  in  its 
acts  of  user  as  a  corporation  de 
facto ^  and  who  appeared  as  share- 
holders upon  its  books.  Id. 

6.  The  assets  of  a  corporation  are  a 
trust  fund  for  the  payment  of  its 
debts,  and  its  creditors  have  a  lien 
thereon  and  the  right  to  priority 
of  payment  over  its  stockholders. 
BartUU  v.  Drew.  587 

7.  Where  property  of  a  corporation 
has  been  divided  among  its  stock- 
holders before  all  its  debts  have 
been  paid,  a  judgment  creditor, 
after  the  return  of  an  execution 
unsatisfied,  may  maintain  an  ac- 
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tion,  in  the  nature  of  a  creditor's 
bill,  against  a  stockholder  to  reach 
whatsoever  was  so  received  by 
him.  It  is  immaterial  whether  he 
got  it  by  fair  agreement  Aith  his 
associates  or  by  a  wrongful  act. 

Id. 

8.  The  creditor  is  not  required  to 
brin^  his  suit  on  behalf  of  other 
creditors  who  may  choose  to  come 
in,  or  to  make  all  the  stockholders 
parties  to  the  action.  With  the 
equities  as  between  the  stock- 
holders themselves  he  has  nothing 
to  do,  unless  he  chooses  to  inter- 
vene to  settle  them.  Id. 


STOCKS. 

1.  A  stock  certificate,  issued  by  a 
corporation  having  power  so  to 
issue,  is  a  continumg  affirmation 
of  the  ownership  of  the  specified 
amount  of  stock  by  the  person 
designated  therein,  or  his  assignee, 
until  it  is  withdrawn  in  some  man- 
ner recognized  by  law  ;  and  a  pur- 
chaser in  good  faith  lias  a  right  to 
rely  thereon,  and  to  claim  the  ben- 
efit of  an  estoppel  iu  his  favor  as 
against  the  corporation.  Holbrook 
Y.  JH.  J.  Z.  Co.  616 

2.  A  purchaser  from  one,  other  than 
the  original  stockholder,  who  re- 
ceives a  certificate  of  stock  with 
the  usual  assignment  and  power 
of  attorney  thereon  executed  in 
blank  by  said  stockholder,  in  an 
action  against  the  corporation  for 
refusal  to  transfer  the  stock  on  its 
books,  is  not  bound  to  show 
affirmatively  the  title  of  his  im- 
mediate transferrer.  The  pre- 
sumption is,  that  the  stock  was 

.  transferred  and  certificate  deliv- 
ered in  the  course  of  business,  in 
the  absence  of  evidence  to  the 
contrary.  Id. 

8.  The  pendency  of  an  action  in  an- 
other StatQ  to  determine  the  title 
to  corporate  stock  is  not  construc- 
tive notice  to  a  purchaser  in  this 
State  of  a  defect  in  the  title  of  his 
assignor,  and  does  not  affect  the 
title  acquired  by  him.  Id. 

4.  A  corporation  whose  certificate 
of  stock  is  outstanding  cannot  de- 


feat the  title  of  a  pnrcha 
good  faith,  without  actual  i 
by  proof  of  the  pendency 
action  in  a  competent  court 
State,  to  determine  the  title 
original  holder  to  the  sUxil 
own  positive  statements  i 
certificate  cannot  be  overco 
such  a  constructive  theo 
notice. 

5.  The  doctrine  of  Us  pendens 
applicable  to  corporate  sto 
is  a  harsh  doctrine,  and  w 
be  extended  to  commercial 
actions. 


STREETS.    . 

Award  far  street  impnyx 

in  NeiD  York  eUyy  who  cttn  ret 
See  New  Yokk  City,  1. 

See  Highways. 


SUBSCRIPTION. 

To  capUal  stock  of  r< 

when  Toid. 

See  Railroad  Corporat 
5,7. 


TENANTS  IN  COMM( 

—  Contracts  hettceen. 


See  Deed,  1,  2,  3. 


TOWN  BONDING. 

1.  The  method  in  which  th< 
of  a  town  to  its  subscrip 
stock  and  the  issuing  o^  ii 
to  aid  in  the  const  *^  !ti( 
railroad  may  be  gi'  is 

discretion  of  the  it> 

may  authorize  si>  .2set 
expressed  by  any  officer 
town;  and  where  it  bi 
acted,  it  does  not  part  w 
portion  of  this  power.  "> 
has  previously  clothed  a  i 
of  the  tax-payers  wii 
authority,  it  may  take  it  a 
confer  it  upon  a  town  offl( 
it  may  also  take  away  an 
tions  previously  imposed 
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the  officer  ynrestricted  authoritv 
to  act,  or  it  may  impose  other  and 
new  conditions  at  its  pleasure. 
Town  ofD.  V.  Jenkins.  177 

2.  Under  the  statute  authorizing  cer- 
tain towns  to  subscribe  to  the 
capital  stock  of  the  A.  and  S.  R. 
R.  Co.  (chap.  64,  Laws  of  1856), 
and  the  acts  amendatory  thereof 
(chap.  401,  Laws  of  1857,  chap. 
384,  Laws  of  1859),  a  commissioner 
had  been  appointed  for  plaintiff 
with  authority  to  issue  bonds  and 
subscribe  for  stock,  provided  cer- 
tain consents  of  the  tax-payers 
should  be  obtained  and  proofs 
filed.  Consents  were  obtained 
and  proofs  made  and  filed,  the 
commissioner  subscribed  for  stock, 
executed  bonds,  and  delivered 
them  to  the  company  in  payment 
for  the  subscription,  complying 
with  the  requirements  of  the 
statutes  in  all  respects,  provided 
■  the  consents  and  proofs  were  in 
conformity  therewith,  which  was 
questioned.  The  legislature  there- 
after -passed  an  act  (chap.  402, 
Laws  of  1864)  declaring  that  where 
bonds  have  been  issued  by  a  com- 
missioner of  any  town,  and  the 
railroad  shall  have  been  con- 
structed through  such  town,  the 
bonds  shall  be  valid  and  binding 
upon  the  town  without  reference 
to  the  sufficiency  of  the  proofs, 
and  that  the  amount  thereof  shall 
be  levied,  raised  and  paid  as  pro- 
vided in  the  original  act  Held^ 
that  the  legislature  had  authority 
to  r  *ijase  the  prior  condition  and 
to  declare  the  assent  of  the  com- 
missioner binding  upon  the  town ; 
that  said  act  was  constitutional, 
and  the  bonds  valid  and  binduig. 

M 

>j.  TRESPASS, 

1  :     ^^  to  go  an  adjoining  land 

in  buildup    ;  »r  fence. 

See  Carpenters.  HaUey.  (Mem.)  657 


TRIAL. 

1.  Exceptions  to  a  charge,  whether 
general  or  special,  relate  only  to 
questions  submitted  to  the  jury. 
Questions  not  submitted  cannot  be 


made  the  subject  of  an  exception. 
•  Sehenck  v.  Andretos,  133 

2.  Where,  therefore,  all  of  the  in- 
structions g^ven  by  the  court  as  to 
the  questions  submitted  are  erro- 
neous, a  general  exception  is  suffi- 
cient, although  other  propositions 
may  have  been  correctly  stated. 

J(f. 

3.  A  claim  for  damages  for  with- 
holding possession  of  real  estate 
does  not  include  the  rents  and 
profits  thereof  during  the  time  the 
possession  has  been  wrongfully 
withheld;  that  is  a  separate  and 
distinct  cause  of  action.  (Code, 
§  167.)    Lamed  v.  Hvdtton.      151 

4.  Accordingly  held,  where  the  com- 
plaint asked  to  recover  possession 
of  certain  real  estate  with  damages 
for  withholding,  that  the  recep- 
tion of  evidence  of  the  value  of 
the  use  and  occupation,  and  a 
charge  instructing  the  jury  that, 
in  estimating  the  damag;es,  they 
might  take  into  consideration  such 
evidence,  was  error.  Id. 

5.  Also,  heldy  that  a  general  objection 
to  the  evidence  was  sufficient,  as 
there  was  no  cause  of  action  al- 
leged authorizing  the  introduction 
of  the  evidence;  and  the  com- 
plaint could  not  have  been  amend- 
ed so  as  to  obviate  the  objection, 
as  that  would  have  required  the 
inserting  a  new  and  independent 
cause  of  action.  Id. 

6.  Plaintifl^'  complaint  set  forth  a 
cause  of  action  in  the  nature  of 
a  quo  warranto  against  two  sets 
of  claimants  of  the  offices  of  di- 
rectors of  the  A.  and  S.  R  R. 
Co.  with  other  causes  of  action  of 
an  equitable  nature.  Upon  the 
trial,  after  reading  the  pleadings, 
plaintiffs  rested.  A  portion  ofthe 
defendants  who  had,  by  their 
answer,  admitted  that  they  were 
acting  as  the  officers  whose  titles 
were  in  dispute,*  thereupon  re- 
Quested  a  trial  by  jury,  which  was 
denied.  Held,  error;  that  the 
right  to  such  trial  was  not  waived 
by  delay  in  making  the  applica- 
tion until  plaintiffs  rested ,  that, 
as  it  was  not  until  then  that  said 
defendants  had  means  of  knowing 
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that  plaintiffs  intended  to  rely 
upon  the  legal  claim,  and  as  upon 
the  issue  made  thereon  plaintiffs 
had  the  right  to  require  the  said 
defendants  to  prove  their  title  and 
authority  to  act,  it  was  then  the 
proper  time  to  raise  the  question 
and  to  object  to  a  trial  by  the 
court.  People  v.  A.  arid  S.  B.  B. 
Oo.  161 

7  The  question  upon  a  trial  is, 
upon  the  facts  in  the  case,  what 
does  the  existing  law  pronounce 
as  to  the  right  of  the  parties? 
Where,  therefore,  a  statute  affect- 
ing questions  involved  in  an  ac- 
tion is  passed  after  the  commence- 
ment of  the  action,  and  there  is 
no  exception  as  to  existing  suite, 
the  rule  of  law  announced  by  the 
statute  must  be  applied  upon  the 
trial  of  such  action.  Town  of  D. 
V.  Jenkins,  177 

8.  Where,  upon  a  trial,  evidence  is 
given  presenting  a  defence  not  set 
up  in  the  answer,  and  the  ques- 
tion is  litigated  without  obiec- 
tion,  the  defendant  is  entitled  to 
the  benefit  thereof  the  same  as  if 
it  had  been  regularly  pleaded. 
WmiaTM  V.  P.  F,  I'M.  Co.        274 

9.  A  cause  of  action  based  on  traud, 
in  the  execution  of  a  written  con- 
tract, is  distinct  from  that  found- 
ed on  a  mistake  merely,  and  it  is 
not  competent  upon  the  trial  to 
make  a  substitution  of  one  for  the 
other.    Dwdley  v.  JSeranton.     424 

10.  Where,  therefore,  defendant  set 
up  as  a  counter-claim  a  fraudulent 
omission  and  concealment,  on  the 
part  of  plaintiff,  of  items  supposed 
by  defendant  to  have  been  in- 
cluded in  a  settlement  between 
the  parties,  which  formed  the  basis 
of  the  agreement  upon  which  the 
action  was  brought,  held,  that  it 
devolved  upon  defendant  to  estab- 
lish the  fraud,  and  a  refusal  of  the 
court  to  submit  to  the  jury  the 
question  whether  the  omission 
was  by  mistake  was  proper.      Id. 

11.  Plaintiffs'  complaint  alleged  that 
they  performed  services  and  fur- 
nished materials,  at  the  request 
and  for  defendant,  of  the  value  of 
$3,423.49,  which  defendant  agreed 


to  pay.  Before  the  answer  a  bill 
of  particulars  was  demanded  and 
served.  Defendant  answered  ad- 
mitting that  plaintiffs  perforrae<l 
worlv  and  furnished  materials  for 
him  as  alleged  in  the  complaint, 
but  denied  they  were  of  the  value 
specified.  Eeid  (£arl,  C  dis- 
senting), that  the  answer  only  put 
in  issue  the  value  of 'the  services 
and  materials,  and  that,  on  the 
trial,  an  offer  to  show  that  the 
work  and  materials  charged  were 
not  rendered  and  furnished  for 
defendant  was  properly  rejected. 
Van  Dyke  v.  Maguire.  429 

12.  In  an  action  against  an  insurance 
company  upon  a  policy  of  insur- 
ance plaintiff  proved  the  issuing 
of  a  pamphlet  by  defendant,  but 
it  was  not  received  in  evidence. 
In  summing  up  plaintifTs  counsel 
was  permitted,  under  objection, 
to  read  from  and  state  its  contents 
to  the  jury,  the  court  stating  that 
he  might  do  so  by  way  of  sum- 
ming up.  HeUd,  error.  Koeigea  v. 
G.  Mut.  L.  Ins.  Go,  688 

18.  The  extent  to  which  the  cross- 
examination  of  a  witness  may  be 
carried  is  within  the  discretion  of 
the  court  to  control,  subject  to 
correction  on  appeal  in  case  of 
plain  abuse  of  that  discretion. 
White  V.  McLean.  670 

14.  Where  testimony  is  given  with- 
out objection,  which,  upon  cross- 
examination,  appears  to  be  clearly 
immaterial,  it  is  within  the  dis- 
cretion of  the  court  to  strike  it 
out  on  motion.    Stokes  v.  Johnson. 

673 

15.  It  seems  that,  while  the  court  is 
not  confined  to  the  relief  prajred 
for  in  a  complaint,  and  may  give 
any  other  relief  consistent  with 
the  case  stated  and  proved,  Judg- 
ment cannot  be  given  in  direct 
hostility  to  the  theory  of  the  ac- 
tion and  the  substantial  allega- 
tions of  the  complaint  Qraham 
Y.Bead,  681 

-4t-  Btfusal  to  subntU  question  of 
waiver  to  jury  y  when  error. 
See  Imsukanob  (Life),  6. 

Erroneous  charge. 

See  Railroad  Cobfobatioh,  8. 
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Cliarge  as  to  mffldency  of  em- 

See  Johnston  Y.Bhuh.    (Mem.)  683 
Discretion  of  court  in  croM  and 

fe-examinations. 
See  Gilbert  v.  Sage.    (Mem.)      639 
Discretion  of  court  in  UmiHng 

croits-examination. 
See  Carpenter  v.  HaiUey.     (Mem.) 

657 

W?ien  defect  in  answer  waived. 

See  Townsend  v.  Bargy.  •  (Mem.) 

665 

Charge  as  to  impeached  loitness. 

See  White  Y.  McLean.    (Mem.)    670 

Suffldency  of  charge. 

See  Hoyt  v.  L.  I.  R.  R  Co.    (Mem.) 

678 

TRUSTS  AND  TRUSTEES. 

1.  The  relationship  of  father  and  son 
will  not,  of  itself,  invalidate  a  lease 
by  the  former,  as  agent  or  trustee, 
to  the  latter,  or  authorize  the  dis- 
affirmance of  the  transaction  by 
the  principal  or  cestui  que  trust. 
The  fact  of  the  relationship  is  a 
material  one  in  determining  the 
question  whether  there  was  fraud 
in  fact,  in  the  transaction,  but  it 
does  not,  per  se,  constitute  fraud  in 
law  or  brin^  the  case  within  the 
rule  prohibiting  an  agent  or  trustee 
from  dealing  with  the  subject- 
matt-er  of  the  agency  or  trust  for 
his  own  benefit.  (D wight  and 
Reynolds,  CO.,  dissenting.)  Lingke 
V.   WiUdnson.  445 

Assets  of  corporation,  a  trust 

fund  for  creditor. 

See  Corporations,  14,  15. 

WJien    trust  not    created  by 

habendum  dause  in  deed. 

See  Deed,  3. 

Conveyance  to  one  for  benefit  of 

anofheTj  when  it  vests  title  in  latter 
under  section  53,  statute  of  uses  and 
trusts. 

Sffi  Broum  v.  Cherry.    (Mem.)    645 

What  constitutes  valid  trust. 

See  QrahamY.  Read.    (Mem.)   681 


UNITED  STATES. 

1.  The  negotiability  of  a  United 
Btates  treasury  note  is  not  re- 
strained or  affected  by  the  fact 
that  it  is  under  the  treasury  seal ; 
nor  is  it  affected  by  the  fact  t^at 


the  note  was  issued  with  the  name 
of  the  p:iyee  left  in  blank.  Dins- 
more  V.  Duncan.  678 

2.  A  clause  in  the  note,  giving  the 
holder  the  option,  upon  maturity, 
to  convert  it  into  bonds,  does  not 
destroy  its  negotiability  so  long  as 
the  option  is  not  exercised;  nor 
is  it  destroyed  by  a  clause  giving 
the  government  the  option  to  pay 
the  interest  in  coin  or  in  paper 
money.  Id. 

3.  A  United  States  treasury  seven- 
thirty  note,  issued  with  a  printed 
statement  upon  the  back,  in  sub- 
stance, that  it  was,  at  maturity, 
convertible,  at  the  option  of  the 
holder,  into  government  bonds, 
was  indorsed  by  the  holder,  **  pay 
secretary  of  the  treasury  for  re- 
demption," and  sent  by  express  to 
the  secretary.  It  was  stolen  from 
the  express  company,  the  indorse- 
ment erased  so  that  no  evidence 
of  it  remained,  and  then  it  was 
sold  to  bankers,  who  purchased 
for  value  in  the  regular  course  of 
business.  In  an  action  for  the 
conversion  of  the  note,  h^ld^  that, 
prior  to  the  indorsement  by  the 
owner,  the  note  was  negotiable ; 
that  the  printed  statement  formed 
part  of  the  instrument ;  that  the 
holder  was  not  prevented  from 
making  his  election  to  take  bonds 
prior  to  the  maturity  of  the  note ; 
that  the  said  indorsement  and  the 
delivery  to  the  express  company 
was  an  exercise  of  the  option,  and 
destroyed  the  negotiabiUty  of  the 
note,  the  owner,  thereafter,  having 
only  a  claim  against  the  United 
States  for  the  proper  amount  of 
bonds ;  that,  even  if  the  owner  had 
the  power  to  withdraw  this  act, 
the  purchaser  or  his  transferee 
could  not  maintain  that  the  trans- 
action was  incomplete;  that  the 
erasure  by  the  thief  of  the  in- 
dorsement was  a  mere  act  of 
spoliation  and  in  no  way  affected 
the  instrument  or  the  rights  of 
the  owner,  and  that  the  purchaser 
acquired  no  title.  Id. 


VENDOR  AND  PURCHASER. 

1.  Where  an  executory  contract  for 
the  sale  of  material,  to  be  manu- 
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factured  into  articles  of  merchan- 
dise, is  with  warranty  of  its  fit- 
ness for  the  purpose  intended,  the 
vendee,  upon  receipt,  is  not  bound 
to  apply  tests  before  using ;  but 
if  defects,  not  open  and  visible, 
are  thereafter  discovered,  which 
amount  to  a  breach  of  the  war- 
ranty, he  has  his  remedy  thereon. 
Daunce  v.  Daw.  16 

2.  Plaintiff  contracted  to  sell  and 
deliver  to  defendants  "  ten  tons  of 
XX  pipe  iron,"  which  he  agreed 
should  be  of  a  quality  suitable 
and  proper  for  use  in  defendants' 
manufacturing  business.  Plaintiff 
knew  what  aefendants^  business 
was ;  he  delivered  ten  tons  of  iron, 
apparently  of  the  kind  and  quality 
specified,  but  in  fact  of  a  quality 
unfitted  and  worthless  for  use  in 
defendants'  business.  The  quality 
of  the  iron  was  not  discoverable 
by  inspection  merely,  but  might 
have  been  ascertained  by  break- 
ing it  with  a  sledge.  Defendants 
received  and  used  a  portion  of  it, 
without  any  previous  test  to  ascer- 
tain its  quality.  In  an  action  to 
recover  the  purchase-price,  field, 
that  the  agreement  as  to  quality 
was  a  warranty,  and  that  defend- 
ants were  entitled  to  counter-claim 
their  damages  for  its  breach.    Id. 

8.  A  vendee,  in  possession  of  lands 
under  a  contract  of  sale,  in  an 
action  of  ejectment  brought  by 
the  vendor,  can  assert  the  same 
equitable  rights  as  he  could  if  he 
were  a  party  to  an  action  for  the 
specific  performance  of  the  con- 
tract.    Cavalli  v.  AUen.  508 

4.  If  the  vendor  be  indebted  to  him 
upon  an  independent,  liquidated 
claim,  to  an  amount  sufficient  to 
balance  the  unpaid  purchase- 
money,  he  C4in  set  up  the  same 
and  ask  to  have  it  applied  in  pay- 
ment, and  for  a  specific  perform- 
ance on  the  part  of  the  vendor. 

Id. 

5.  The  same  rule  applies  to  a  sub- 
vendee,  as  i^ainst  his  vendor,  the 
original  vendee,  and  also  as  against 
an  assignee  of  the  latter.  Espe- 
cially is  this  true,  in  the  latter 
case,  where  there  is  some  peculiar 


equitable  ground  for  relief,  as  that 
of  the  insolvency  of  the  assignor. 

Id. 

6.  It  seemSy  the  true  test  to  determine 
whether  a  contract  of  sale  of 
goods  is  executory  or  executed  is 
the  intent  of  the  parties.  When- 
ever it  is  indicated,  by  express 
terms  or  by  necessary  itu plication, 
that  such  an  act  as  weighing  or 
separation  from  other  articles  is  to 
precede  the  vesting  of  the  title  in 
the  vendee  the  sale  will  be  execu- 
tory until  the  act  is  performed,  but 
if  there  is  no  such  intent  the  sale 
may  be  executed,  although  tlie 
act  still  remains  to  be  done. 
Bacon  v.  Oilman.  656 

7.  Where  a  vendee  seeks  to  rescind 
a  contract  for  the  sale  of  real 
estate,  on  account  of  defect  of 
title,  the  question  as  to  the  mate- 
riality of  the  defect,  -where  it  de- 
pends upon  and  is  an  inference  to 
be  drawn  from  circumstances,  is 
a  question  of  fact  for  the  jur}*; 
but  where  it  turns  upon  the  con- 
struction of  a  writing,  and  no 
special  circumstances  need  be 
taken  into  account,  it  is  a  question 
of  law  for  the  court.  Stoke*  v. 
Johnson.  6?3 

When  vendee  can  rescind. 

8es  Phrce  v.  Tattle.     (Mem.)    636 
Stokes  v.  Johnwn.    (Mem.)  678 


VESSELS. 

1.  The  fact  that  work  done  upon  a 
vessel  was  done  upon  the  pt'rsonal 
credit  of  the  owner  does  not,  un- 
less by  express  agreement  to  thai 
effect,  impair  or  affect  the  lien 
thereon  given  by  the  act  "  to  pro- 
vide for  the  collection  of  demands 
against  ships  and  vessels."  (Chap. 
482,  Laws  of  1862.)    Mott  v.  Lan- 

»w.  ^^ 

2.  Nor  does  the  fact  that  the  lime 
for  payment  is  given  prevent  the 
attaching  of  the  lien  or  affect  its 
validity,  providing  such  time  do» 
not  extend  beyond  that  specified 
in  the  act  for  the  existence  of  the 
lien.  (§  2.)  The  only  effect  of 
giving  time  of  payment  is  that  it 
postpones  the  power  of  the  claini- 
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ant  to  enforce  the  lien  until  the 
debt  becomes  due.  Id. 

3.  To  preserve  his  lion  the  claimant 
is  not  required  to  have  possession 
of  the  vessel;  and  his  consent  to 
its  departure  from  port  is  not  a 
waiver  of  the  lien.  Id, 


Liability  of  thip  owners  for 


negligence. 

See  Acts  of  Congress,  1,  2. 

Limitation  of  liabUUy  in  pas- 
senger tickets. 

JSee  Common  Carrier,  2. 


WAIVER. 

1.  It  seems  that,  unless  there  is  some 
consideration  for  the  waiver  of  a 
condition  precedent  contained  in 
a  contract,  or  some  valid  modifi- 
cation of  the  contract,  there  can 
be  no  waiver  of  such  condition, 
except  an  element  of  estoppel  ap- 
pears in  the  case.  While  the  party 
bound  to  perform  has  still  time 
and  opportunity  for  so  doing,  if 
something  be  said  or  done  by  the 
other  party  by  which  the  former 
is  induced  to  believe  that  the  con- 
dition is  waived  or  that  strict  com- 
pliance will  not  be  insisted  upon, 
the  latter  is  estopped  from  claim- 
ing non-performance  of  the  con- 
dition; but  an  estoppel  cannot  be 
founded  on  facts  occurring  after 
forfeiture  of  the  contract,  because 
of  non-performance.  (Underwood 
V.  F.  J.  8.  Ins.  Go.  500 


Effect  of  of  appeaX. 


See  Appeal,  3. 

Of  oath  on  t?ie  part  of  arbi- 
trators. 

See  Ahbitration,  2,  3. 

Of  lien^  what  is  not. 

See  LiENB,  1,  2,  8. 

Of  right  of  trial  by  jury. 

See  Jury,  8,  4,  5. 

Of  breach  of  contract. 

See  Cramer  v.  MeU.     (Mem  )     659 

Of  defect  in  atuficer. 

See  Townsend  v.  Rtrgy.     (Mem.) 

665 

WARRANTY. 

1.  Where  an  executory  contract  for 
the  sale  of  material,  to  be  manu- 
factured into  articles  of  merchan- 
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disc,  is  with  warranty  of  its  fitness 
for  the  purpose  intended,  the  ven- 
dee, upon  receipt,  is  not  bound 
to  apply  tests  before  using ;  but 
if  defects,  not  open  and  visible, 
are  thereafter  discovered,  which 
amount  to  a  breach  of  the  war- 
ranty, he  has  his  remedy  thereon. 
Bounce  v.  Dow.  16 

2.  Plaintiff  contracted  to  sell  and 
deliver  to  defendants  "  tea  t«)ns  of 
XX  pipe  iron,"  which  he  agreed 
should  be  of  a  quality  suitable  and 
proper  ft)r  use  in  defendants' 
manufacturing  business.  Plain- 
tiff knew  what  defendants'  busi- 
ness was ;  he  delivered  ten  tons  of 
iron,  apparently  of  the  kind  and 
quality  specified,  but  in  fact  of  a 
quality  unfitted  and  worthless  for 
use  in  defendants'  business.  The 
quality  of  the  iron  was  not  dis- 
coverable by'  inspection  merely, 
but  might  have  been  ascertained 
by  breaking  it  with  a  sledge. 
Defendants  received  and  used  a 
portion  of  it,  without  any  pre- 
vious test  to  ascertain  its  quality. 
In  an  action  to  recover  the  pur- 
chase-price, held,  that  the  agree- 
ment as  to  quality  was  a  warranty, 
and  that  defendants  were  entitled 
to  counter-claim  their  dania^rcs 
for  its  breach.  Id. 


WASTE. 

1.  A  lessee,  in  the  absence  of  an 
agreement  to  that  effect  or  of  an 
express  permission  from  his  lessor, 
is  not  justified  in  making  altera- 
tions in  the  demised  premises. 
The  taking  down  of  partitions  is 
apparently  an  act  of  waste ;  the 
question  whether  it  is  injurious  is 
one  of  fact  for  a  jury.  Agate  v. 
Lowenbein.  60.4 

2.  A  lease  of  certain  premises  con- 
tained a  clause  authorizing  the 
lessee  to  make  inside  alterations 
as  he  might  think  proper,  pro- 
vidcil  that  the  same  did  not  injure 
the  premises.  Held  (Lott,  Ch.  C, 
and  Gray,  C,  diasentiuff),  that 
while  the  clause  aulhorizecT  altera- 
tions which  in  point  of  law  and 
technically  would  be  waste,  yet 
they  mu.Mt  be  such  acts  only"  as 
were  unaccompanied  with  actual 
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injury  to  the  premises,  and  the 
acts  of  alteration  must  not  be  wan- 
ton and  capricious,  but  must  be 
made  with  a  purpose  to  facilitate 
the  transaction  of  the  lessee's  busi- 
ness. Id. 

3.  Under  this  lease  the  tenant  made 
extensive  alterations,  taking  down 
liartitions,  removing  chandeliers 
and  destroying  plumbing  work, 
etc.  In  an  action  to  recover  for 
the  alleged  injuries,  JiM  (Lott, 
Ch.  C,  and  Gray,  C,  dissenting), 
that  the  questions  whether  the 
acts  really  caused  injury  to  the 
reversion  or  were  reasonably  re- 
quired for -the  enjoyment  of  the 
premises,  were  questions  of  fact; 


and  that  a  refusal  of  the  court  to 
submit  them  to  a  jury  was  error. 

I<L 

4.  Also,  AeW  (Lott,  Ch.  C,  and 
Ghay,  C,  dissenting),  that  if  the 
question  of  injury  was  one  of  law, 
the  acts  shown  were  an  abuse  of 
the  license  and  entitled  plaintiff  to 
recover.  IdL 

5.  The  right  to  make  alterations 
conferred  by  said  clause  did  not 
confer  uiK)n  the  tenant  the  owner> 
ship  of  the  materials  severed  by 
him,  and  for  the  appropriation 
thereof  he  would  be  linble  even 
when  he  was  unimpeachable  for 
waste.  IdL 


o        ^^      ^  /     •  /^ 
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goods  is  executory  or  executed  is 
Uic  intent  of  the  parties.  Whenever 
it  is  indicated,  by  express  terms  or 
by  necessary  implication,  that  such 
an  act  as  weighing  or  separation 
from  otlier  articles  is  to  precede 
the  vesting  of  the  title  in  tlie  ven- 
dee the  sale  will  be  executory 
until  the  act  is  performed,  but  if 
there  is  no  such  intent  the  sale 
mav  be  executed,  although  the  act 
still  remains  to  be  done.  Bacon  v. 
GUman.  056 


Eocecutory  eoniractfor  sale  of 


latids^  damages  far  hrmch  of 

Hee  Damages,  1. 

Executory^  warranty  by  vendor 

on. 

See  Vendor  and  Purchaser,  1,  2. 

Ofgoods^  when  executory. 

See  Vendor  and  Purchaser,  6. 

Rescinding  on  account  of  defect 

of  UOe. 

See  Vendor  and  Purchaser,  7. 

See  Statute  of  Frauds. 

Of  land,  when  wndee  can  re- 

ecind  contract  for. 

See  Pierce  v.  Tuttle.    (Mem.)     636 

Contract  of  right  of  purchaser 

to  rescind. 

See  Stokes  ▼.  Johnson.  (Mem.)  678. 


SAVINGS  BANK. 
Conditions  in  pass-hook  of. 


See  Banks  and  Bankinq,  4, 5. 


SET-OFF. 

1.  In  an  action  upon  a  liquidated 
demand  held  by  plaintiff,  as  as- 
signee, an  unliquidated  claim  for 
damages  for  breach  of  contract, 
existing  in  favor  of  defendant 
against  the  assignor  at  the  time  of 
the  assignment,  is  not  a  proper 
set-off.    FriekY.  White.  103 

2.  Plaintiff  brought  his  action,  as 
assignee,  to  recover  the  balance  of 
an  account  for  coal  sold  by  his 
assignorB  to  defendants  at  stipu- 
lated prices.  Defendants  set  up 
in  their  answer  substantially  that 
plaintiff's  assignors,  prior  to  the 
assignment,  sold    and  agreed  to 


deliver  to  them  400  tons  of  coul  at 
six  dollars  per  ton;  that  said  as- 
signors failed  to  perform  said  con- 
tract ;  that  said  coal  rose  in  value 
to  $7.50  per  ton  on  or  before  the 
date  of  the  assignment,  and  that 
defendants,  before  that  dale,  suf- 
fered damage  in  the  sum  of  $600, 
*' which  they  will  off-set  against 
the  claim  of  the  plaintiff  in  this 
action."  Plaintiff  demurred.  Held 
(Reynolds  and  Earl,  CO.,  dis- 
senting), that  the  facts  set  forth 
did  not  constitute  a  counter-claim; 
that  as  there  was  no  allegation  b» 
to  whether  the  increase  in  value 
took  place  before  or  after,  or  at 
the  time  of  the  breach,  the  amount 
of  defendants'  claim  was  not  as- 
certainable by  calculation  ;  that 
the  statement  of  the  amount  of 
damages  was  a  legal  conclusion, 
and  under  the  answer  the  amount 
could  not  be  reached  save  by  the 
intervention  of  a  jurv ;  and  that> 
therefore,  defendants  claim,  as 
set  up,  being  for  unliquidated 
damages,  was  not  a  proper  set-off, 
and  me  demurrer  was  properly 
sustained.  Id. 


Cf  daim  againti  tendor  in  ac- 


tion of  ^eciment  against  vendee. 
See  Ejectment,  4,  5,  6. 


SPECIAL  PROCEEDINGS. 

1.  A  proceeding  under  and  as  pre- 
scribed by  the  mechanics'  lien 
law  of  1851  for  the  city  and  county 
of  New  York  (chap.  513,  Laws  of 
1851,  amended  by  chap.  404, 
Laws  of  1855)  for  the  enforce- 
ment of  a  lien  created  under  the 
provisions  of  said  act,  was  not  an 
action  within  the  meaning  of  the 
Code  (§  2),  but  a  special  proceed- 
ing.   HdUahan  v.  Herbert         409 


SPECIFIC  PERFORMANCE. 

1.  Specific  performance  of  a  contract 
-  for  the  sale  of  lands  will  not  be 
decreed  in  cases  of  fraud  or  mis- 
take, or  of  hard  and  unconscion- 
able bargains,  or  where  the  decree 
would  produce  injustice  or  would 
be  inequitable  under  all  the  cir- 
cumstances. Margraf  v.  Muir.  155 
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-: —  Damages  in  lieu  of,  cannot  be 
given  by  Oen&ral  Term, 

See  General  Term,  1.  2. 

When  damages  in  lieu  of  can- 
not be  given. 

See  StancHffy.  Boss,    (Mem.)  643 


STAMP. 

Date  of  CMnceUation  of  re/venue 

stamp  piesumptive  evidence  of  date  of 
insti'uinent. 

See  Evidence,  5. 


STATE  (PEOPLE  OF). 


When  proper  parties. 


See  Parties,  1. 


STATUTE  OF  FRAUDS. 

1.  One  G.  held  a  lease  from  plain- 
tiff, of  H  store  in  which  he  was 
doing  business;  the  unexpired 
term  was  over  two  years.  He 
entered  into  a  copartnership  agree- 
ment with  defendant  for  the  term 
of  one  year  and  one  month.  In 
the  preliminary  negotiations  it 
was  agreed  by  parol,  that  in  con- 
sideration that  G.  should  put  the 
lease  into  the  partnership,  the  rent 
for  the  whole  unexpired  term 
should  be  regarded  as  a  partner- 
ship liability  and  as  one  of  the 
debts  created  on  account  of  the 
firm.  By  the  written  agreement 
it  was  stipulated  that  each  partner 
should  be  equally  liable  for  "  all 
debts  and  liabihtics  suffered  or 
created  by  or  on  account  of  "  the 
firm  business.  No  mention  was 
made  in  this  agreement  of  the 
lease.  The  firm  continued  busi- 
ness for  about  eight  months  and 
then  dissolved  and  soon  thereafter 
the  business  was  assii^ned  to  an- 
other, who  went  into  possession. 
In  an  action  to  recover  an  install- 
ment of  rent,  accruing  more  than 
a  year  after  the  formation  of  the 
partnership,  hM  (Reynolds  and 
JoHNSTiN,  CO.,  dissenting),  that 
defendant  was  not  liable;  that  he 
was  not  liable  as  assignee  of  the 
lease,  for  the  reason  that  such  lia- 
bility, if  it  ever  existed,  continued 
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80  long  only  as  the  privity  of  estate 
continued,  and  ceased  upon  the 
transfer  and  surrender  of  posses- 
sion ;  that  the  rent  could  not  be 
made  a  firm  debt  by  parol  agree- 
ment, as  such  a  term  could  not  be 
created  or  assigned  by  parol  (2 
R  S.,  185,  §  8),  and  that  the  agree- 
ment to  pay  liie  rent  for  the  whole 
time  was  void,  as  by  its  terms  ii 
could  not  be  performed  within  a 
year.  (2  R  8.,  186,  §  2.)  Durand 
V.  Ourtis,  7 

2.  A  payment  upon  a  parol  contract 
for  the  sale  of  personal  property 
for  a  price  of  fifty  dollars  or  more, 
made  at  a  time  subsequent  to  that 
of  the  making  of  the  contract, 
does  not,  of  itself,  take  the  contract 
out  of  the  operation  of  the  statute 
of  frauds.  To  have  that  effect  the 
subsequent  payment  must  be  made 
and  received  for  the  express  pur- 
pose of  thus  complying  with  the 
statute  and  validating  the  contract; 
or  when  payment  is  made,  the 
parties  must  reaffirm  or  restate  the 
terms  of  the  contract;  in  which 
cases  the  payment  is  made  **  at  the 
time"  of  making  the  contract, 
within  the  meaning  of  the  statute. 
Uunler  v.  WetseU.  375 

8.  A  valid  executory  contract  for  the 
sale  and  delivery  of  a  specific  quan- 
tity of  merchandise  cannot  be 
altered  by  a  parol  agreement  in- 
creasing the  quantity  to  be  deliv- 
ered, and  so  engraft  it  on  the  orig- 
inal contract  as  to  escape  or  evade 
the  rule  prescribed  by  the  statute 
of  frauds.     SchuUz  Y.Bradley.  646 

4.  Where,  under  a  parol  agreement 
between  adjoining  proprietors,  one 
builds  a  party-wall,  one-half  upon 
the  premises  of  each,  the  other 
agreeing  to  pay  one-half  the  value 
when  he  shall  use  the  wall,  upon 
the  erection  of  the  wall  the  agree- 
ment becomes  valid  in  equity. 
The  builder  owns  the  wall  abso- 
lutely until  the  other  elects  to  use 
the  same,  with  a  permanent  right 
in  him  and  his  grantees  to  have 
ooe-half  the  wall  stand  on  the 
land  of  the  other,  not  only  while 
the  latter  retains  tlie  title,  but 
after  it  has  passed  to  an  assignee 
with  notice  of  the  rights  of   the 

93 


